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EXPLANATION

Each volume of this Digest is complete from the earliest times and is always

down to date. The late Missouri cases are digested and included in the Cumu-

lative Pocket Part in the back of each book.

The Digest is compiled on the Key-Number plan. All Key-Numbered

section lines in the American Digest Classification are represented in the Di-

gest.

Many of these Key-Numbered section lines have no digest paragraphs,

which indicates that the courts of Missouri have decided no cases involving

the subject-matter covered by the scope of the Key-Number section lines, but

all Key-Numbered section lines are guideposts to authorities from other

jurisdictions. When authorities from other jurisdictions are desired, examine

the same Topic Title and Key-Number section in the Decennials and current

Key-Numbered Digests.

A Descriptive-Word Index, always complete and down to date, is pro-

vided in volume 1 of the Digest. Here are listed alphabetically thousands of

words descriptive of the persons, places, or things, questions of fact, and the

legal principles involved in the cases digested. The late Missouri cases are

also indexed by descriptive word in the Cumulative Pocket Part at the back of

the Index volume.

A Table of Missouri Cases, alphabetically arranged, is contained in the

last volume of the set. It shows the title of the case, the Topic and Key-Num-

ber section under which each point is digested, and the volumes and pages of

the State Reports, South Western Reporter, and other standard sets of reports

where each case is reported. Special effort has been made to show where

a case has been passed on by the higher State Court or the United States Su-

preme Court; also valuable information is included regarding appeals, re-

hearings, and certiorari.

Titles of memorandum decisions which are related to some other digested

case are included in the table. The late cases are listed alphabetically in the

Cumulative Pocket Part in the Table volume.
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CARRIERS.

Scope-Note.

INCLUDES the regulation and conduct of the business of transportation of goods
and passengers by common or private carriers, and matters incidental thereto, such as the

operation of palace cars, sleeping cars, etc., freight lines, collection and transportation of

money by express companies, etc. ; and rights, duties, and liabilities of those engaged in

any such business, as to the public and as to individuals, in respect of the persons and

property carried.

For related matters under other topics, see Descriptive-Word Index.

Analysis.

I. Control and Regulation of Common Carriers.

(A) IN GENERAL.

=1. Power to control and regulate.

2. Constitutional and statutory provisions.

3. Who are carriers.

4. Who are common carriers.

5. Companies, persons, or instrumentalities affected by regu-
lations.

6. Incorporation and organization of companies.
7. Franchises and powers.
8. Licenses and taxes.

9. Reports and statements.

10. Supervision by public officers in general.
11. Conduct of business in general.

12. Charges.
12 (1). Scope and validity of regulations in general.
12 (2). Local and through rates.

12 (3). Long and short hauL
12 (4). Passenger rates.

12 (5). Reasonableness in general.

12 (6). Consideration of other lines or entire system In determin-

ing reasonableness of local rates.

12 (C
a
/&). Proceedings before officers and commissions.

12 (7). Evidence as to reasonableness.

12 (8). Raising rates lowered for purpoae of competition.
12 (9). Conditions in grant of franchise and agreements with ma*

nicipalities.

12 (10). Transfers to connecting lines of same company,

13. Preferences and discriminations.

13(1). Prohibition in general.

13 (2). What constitutes discrimination.

13 (3). Circumstances justifying discrimination.

14. Exclusive privileges.

15. Connections with and facilities to other carriers.

16. Use of carrier's premises.
17. Combinations of carriers.

Consult Pocket Part for later cases. For explanation, see page 111.
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CARRIERS 6MD 4

I. Control and Regulation of Common Carriers Continued.

(A) IN GENERAL Continued.

^^IS. Proceedings to enforce or to prevent enforcement of regu-
lations.

18 (1). Remedies and Judicial supervision in general.
IS (2). Appeal from orders of officer or board.

IS (3). Actions to enforce or set aside decisions of officer 0r boaM.
18 (4). Proceedings to enforce regulations as to connections with

or facilities to other carriers.

IS (5). Remedies of persons aggrieved by discrimination*.

18(6). Injunction.

19. Damages for violations of regulations.

20. Penalties for violations of regulations.
20 (1). In general.
20 (2). Carriage of passengers in general.

20(3). Discrimination.

20 (4). Overcharge.
20 (5). Failure to furnish cars.

20 (B%). Carriage of live stock.

20 (G). Connections with and facilities to other carriers.

20 (7). Amount and computation of penalty.

20(8). Persons entitled to sue.

20 (9). Jurisdiction and venue.

20(9Mi). Parties.

20 (10). Pleading and process.

20(11). Evidence.

20 (12). Trial and instructions.

21. Offenses by carriers or their agents.
21 (1). In general.

21 (2). Discrimination and overcharge.
21 (3). Recommendation of railroad commission.

21(4). Indictment.

21 (5). Trial.

22. Offenses by persons dealing with carriers.

(B) INTERSTATE AND INTERNATIONAL TRANSPORTATION.
^==>23. Statutory provisions.

24. Subjects of regulations.
25. Carriage of particular articles.

26. Charges in general.
27. Special rates.

28. Charges for long and short hauls.

29. Pooling or dividing freights or earnings.
30. Schedules of rates.

31. Change of rates.

32. Preferences and discriminations.
82 (1). In general.
82 (2). What constitutes preference or discrimination.
82 (2V6). Distribution of cars.

82 (2%). Charges in general.
82 (2%). Rebates.

82 (2%). Switching and switching charges.

82 (2%). Compensating shippers for services.

This Digest is compiled on the Key-Number System. For explanation, see page ill.



6MD- CARRIERS

I. Control and Regulation of Common Carriers Continued.

(B) INTERSTATE AND INTERNATIONAL TRANSPORTATION Continued,
82 (2%). Carriage of live stock.

32 (2%). Carriage of passengers.

82(3). Justification.

^^33. Facilities to connecting lines.

'34. Judicial proceedings to enforce regulations.
35. Contracts in violation of regulations.
36. Damages for violations of regulations.
37. Penalties for violations of regulations.

37 (1). In general.

37 (2). Carriage of live stock.

87 (3). Connecting carriers.

87 (4). Amount and computation.
37 (5). Actions.

87(6). Pleading.

37(7). Evidence.

37(8). Trial.

38. Offenses.
38 (1). In general.

38 (2). Carriage of live stock.

38 (3). Discrimination and overcharge.
38 (4). Jurisdiction and venue.

38 (5). Indictment and information.

88(6). Evidence.

38 (7). Trial.

88(8). Punishment.

II. Carriage of Goods.

(A) DELIVERY TO CARRIER.

3=>39. Duty of carrier to receive and transport goods.
40. Duty to furnish shipping facilities or means of transporta-

tion.

41. Acts constituting delivery to and acceptance by carrier.

42. Effect of delivery and acceptance.
43. Failure or refusal to receive goods.
44. Failure or refusal to furnish shipping facilities or means of

transportation.
45. Actions for refusal to receive or transport goods, or furnish

facilities.

(B) BILLS OF LADING, SHIPPING RECEIPTS, AND SPECIAL CONTRACTS.

What law governs.

Duty to give bill of lading or receipt.
47. Authority of agents and employes.

47 (1). In general.

47 (2). Authority to make contract to carry goods beyond carrier*!

line.

48. Affixing revenue stamps to bill of lading or receipt.
49. -Validity of bill of lading or receipt.
50. Construction and operation of bill of lading.

Consult Pocket Part for later cases. For explanation, see page 11L



CARRIERS 6MD-45

II. Carriage of Goods Continued.

(B) Bius OF LADING, SHIPPING RECEIPTS, AND SPECIAL CONTRACTS
Continued.

^^Sl. In general.

52. As a receipt.
52 (1). In general.

52 (2). Effect as admission in respect to quantity or condition of

goods.

52 (3). Effect of custom.

53. As a contract.

54. Negotiability and transfer of bill of lading..

55. Negotiability and assignability.

56. Indorsement or other transfer.

57. Rights of transferee as against carrier.

58. Rights and liabilities of transferee as to persons other

than carrier.

59. Bona fide purchasers.
60. Receipts for goods.
61. Contracts for transportation of goods.
62. Requisites and validity.

63. Construction and operation.

64. Performance or breach.

65. Contracts for means of transportation.

66. Requisites and validity.

66V&. Construction and operation.
67. Performance or breach.

68. Modification, merger, or rescission.

69. Actions for breach of contract.
69 (1). In general.

69 (2). Pleading.
69 (3). Evidence.

69 (4). Damages.
69 (5). Trial.

(C) CUSTODY AND CONTROL OF GOODS.

=70. Title to goods.
71. Rights of carrier.

72. Rights of consignor and consignee in general,

73. Change of destination.

74. Stoppage in transitu.

75. Seizure under legal process.

76. Actions by or against carriers in respect of goods.

(D) TRANSPORTATION AND DELIVERY BY CARRIER.

^=s>77. Duties as to transportation in general.

78. Performance of special contract.

79. Route.

80. Destination.

81. Entry in custom house.

82. To whom delivery may be made.

This Digest is compiled on the Key-Number Kv+m. For explanation, see page iU.



6.MD 7 CARRIERS

II. Carriage of Goods Continued.

(D) TRANSPORTATION AND DELIVERY BY CARRIER Continued.

^*83. Presentation of bill of lading or shipping receipt.
84. Place of delivery.

85. Notice to consignee.
86. Duties of carrier in making delivery.
87. Duties of consignee or owner as to delivery.
88. Acts constituting delivery.
89. Failure or refusal of consignee to receive goods.
90. Delivery of goods shipped C. O. D.
91. Liability for failure or refusal to deliver.

92. Liability as to goods seized under legal process.
93. Liability for misdelivery.
94. Actions for failure to deliver or misdeliyery.

94 (*/). Nature and form.

94 (1). Conditions precedent.
94 (1%). Jurisdiction and venue,

94 (2). Parties and pleading.

94(3). Evidence.

94 (4). Damages.
94 (5). Trial arid judgment.

(E) DELAY IN TRANSPORTATION OR DELIVERY.

Q=*95. Diligence required of carrier.

96. Time of transportation and delivery in general.

96Vi>. Usage or course of business.

97. Perishable goods.
98. Liability of carrier for delay.

99. Excuses for delay by carrier.

100. Demurrage, and liability of consignee or owner for delay.
KM) (1). Kight of carrier to charge demurrage, and persons liable.

100 (2). Notice of regulations.

100 (3). Lien for demurrage.

101. Actions for delay.

102. Nature and form.

103. Pleading.
104. Evidence.

105. Damages.
105 (1). Elements and measure of damages in general.
105 (2). Special damage dependent on knowledge of circum-

stances.

105 (3). Excessive damages.

106. Trial.

(F) Loss OF OR INJURY TO GOODS.

^s*107. Care required of carrier in general.
108. Nature of liability as common carrier.

109. What law governs.
110. Character and value of goods.
111. Condition of goods.

Consult Pocket Part for later cases. For explanation, see page lit
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II. Carriage of Goods Continued.

(F) Loss off OR INJURY TO GOODS Continued.

Nature and validity of contract for transportation,

113. Commencement of liability.

114. Termination of liability.

1J5. Acts or omissions constituting negligence by carrier in

general.
116. Deviation or delay.

117. Mode or means of transportation.

118. Negligence of agents or servants.

119. Act of God, vis major, or inevitable accident.

120. Inherent defects in goods.
121. Contributory negligence of owner.

122. Duties after disaster.

123. Proximate cause of loss or injury.

^124. Extent of liability.

1241/. Deduction of unpaid charges.
125. Effect of insurance.

125%. Claims for damages.
126. Actions for loss or injury.

127.- Nature and form.

128.- Rights of action.

129.- Defenses.

130.- Jurisdiction and venue,

130i/2 .
- Parties.

131.- Pleading.
132.- Presumptions and burden of proof.

133.- Admissibility of evidence.

134.- Sufficiency of evidence.

135.- Damages.
136.- Questions for jury.

137.- Instructions.- Verdict and findings.

(G) CARRIER AS WAREHOUSEMAN.

^^138. Change in nature of liability of carrier in general.
139. Goods awaiting transportation.
140. Goods awaiting delivery.

141. Special contracts for storage.

142. Duties of carrier as warehouseman.
143. Acts or omissions constituting negligence.
144. Proximate cause of loss.

145. Extent of liability.

146. Actions involving liability as warehouseman.

(H) LIMITATION off LIABILITY.

^147. Nature of right to limit liability.

148. What law governs.

This Digest la compiled on the Key-Number System. For explanation, see page ill.



CARRIERS

II. Carriage of Goods Continued.

(H) LIMITATION off LIABILITY Continued.

^=^149. Liabilities subject to limitation.

149y2 - In general.
150. Negligence or misconduct.

151. Mode or form of limitation.

152. Notice.

153. Bill of lading or shipping receipu
154. Consideration.

155. Assent of consignor or owner.

156. Operation and effect of limitation in general.
156(1). In general.

156 (2). Loss caused by negligence or wrongful act of carrier.

157. Limitation to liability of forwarder or warehouseman.
158. Limitation of amount of liability.

158 (1). In general.

158 (2). Limitation of amount where value Is not disclosed.

158 (3). Loss caused by negligence or wrongful act of carrier.

159. Requirement of notice of loss.

159 (1). In general.

159 (2). Limitation of time for presenting claim.

159 (3). Waiver of notice of claim or defects therein.

159 (4). Loss caused by negligence or wrongful act of carrier.

160. Limitation of time to sue.

161. Limitation of liability as ground of defense.

162. Pleading.
163. Presumptions and burden of proof.
164. Admissibility of evidence.

165. Sufficiency of evidence.

166. Questions for jury.
' 167. Instructions.

168. Verdict and findings.

(I) CONNECTING CARRIERS.

$=*169. Who are connecting carriers.

170. Duties in general.
171. Traffic arrangements between carriers.

172. Receipt of goods for transportation beyond carrier's line.

173. Special contracts for through transportation.
174. Delivery to succeeding carrier.

175. Delivery to consignee.
176. Delay in transportation or delivery.
177. Loss of or injury to goods.

177 (1). Liability in general.
177 (2). Effect of agreements between connecting lines and Joint

liability.

177 (3). Liability of initial carrier.

177 (4). Liability of intermediate or last carrier.

178. Carrier as forwarder or warehouseman.
179. Transportation of cars or other vehicles of other carrier.

Consult Pocket Part for later cases. For explanation, see page iii.



CARRIERS SMD 10

II. Carriage of Goods Continued.

(I) CONNECTING CARRIERS Continued.

S^ISO. Limitation of liability.

180(1). In general.

180 (2). Power to limit liability to carrier's own line.

180 (3). Operation and effect of limitation.

180 (4). Limitation to liability of forwarder or warehouseman.

180(5). Right of subsequent carrier to benefit of limitation by
first carrier.

180 (6). Effect of violation of contract by carrier.

181. Actions against connecting carriers.

181 1/4. Nature and form.

181%. Rights of action.

182. Jurisdiction and venue.

183. Parties.

184. Pleading.
185. Evidence.

185 (1). Presumptions and burden of proof.

185 (2). Admissibility of evidence,

185 (3). Sufficiency of evidence,

186. Damages.
187. Trial.

(J) CHARGES AND LIENS.

^ISS. Rights of carrier in general.

189. Rates of freight.

190. Advances for charges and expenses.
191. Charges for storage.

192. Special contracts as to amount of charges.

192y2 . Rebates.

193. Rights of connecting carriers.

194. Persons liable for charges.
195. Payment or tender.

196. Actions for charges.
196l

/%. Actions for rebates.

197. Lien for charges.
197 (1). Right to lien in general.

197 (2). Goods carried without authority.
197 (3). Extent of lien.

197 (4). Priority of lien.

197 (5). Lien of connecting carrier.

197 (6). Waiver or discharge.

197(7). Enforcement.

(K) DISCRIMINATION AND OVERCHARGE.

^=^198. Rights and liabilities of carrier in general.
199. Unlawful discrimination.

200. Excessive charges.
201. Actions for discrimination.

202. Actions for excess of charges paid.

This Digest is compiled on the Key-Number System. For explanation, see page 11L



<5MDll CARRIERS

III. Carriage of Live Stock.

&S>2Q3. What law governs.
204. Statutory regulation.
205. Nature of carrier's duties and liabilities in general*
206. Duty to receive for transportation.

207. Special contract for transportation.
207 (1). In general.

207 (2). Validity of contract.

207 (3). Modification or merger.

"208. Duties in respect to transportation.

209. Mode or means of transportation.

210. Loading and unloading.
211. Food, water, and rest.

212. Duties in respect to delivery.

213. Delay in transportation or delivery.

214. Loss or injury.

215. Liability in general.
215(1). In general.

215 (2). Live stock awaiting transportation or delivery.

216. Inherent qualities, propensities, or defects*

217. Contributory negligence of owner.
217(1). In general.

217 (2). Proximate cause of loss or injury.

217%. Claims for damages.
218. Limitation of liability.

218 (1). Power to limit liability In general.

218 (2). Power to limit extent of liability.

218 (3). Power to impose conditions with regard to giving notice

of loss.

218 (4). Power to impose duties on shipper as to care of stock.

218 (5). Validity of contract granting exemption.

218(6). Operation and effect of limitations in general.

218 (7). Operation and effect of limitation of amount of liability.

218 (8). Operation and effect of stipulations requiring shipper to

load, unload, and care for stock.

218 (9). Operation and effect of stipulations requiring examina-
tion of cars by shipper.

218 (10). Operation and effect of stipulation for notice of claim
for damages.

218(11). Waiver.

219. Connecting carriers.

219 (1). In general.

219 (2). Delivery to succeeding carrier.

219 (3). Food, water, and rest.

219 (4). Delay in transportation or delivery.

219 (5). Loss or injury.

219 (0). Power to limit liability.

219 (7). Validity of contract limiting liability.

219 (8). Operation arid effect of limitation.

220. Actions against carriers of live stock.

221. Nature and form.

222. Rights of action.

Consult Pocket Part for later cases. For explanation, see page lii.
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III. Carriage of Live Stoci Continued.

=223. Defenses.

224. Jurisdiction and venue.

225. Time to sue, and limitations.

226. Parties.

227. Pleading.
227(1). Complaint.

227(2). Answer.
227 (2%). Reply.

227(3). Issues, proof, and variance.

228. Evidence.
228 (1). Presumptions and burden of proof in general*
228 (2). Limitation of liability.

228 (3). Admissibility of evidence in general.
228 (4). Limitation of liability.

228 (5). Weight and sufficiency of evidence in general*
228 (0). Limitation of liability.

229. Damages.
229 (1). Elements of damage.
220 (2). Measure of damages in general.

229(3). Special damage dependent on knowledge of circum-
stances.

229 (4). Connecting carriers.

229 (5). Amount awarded.

-230. Trial.

230 (1). Questions for jury in general.

. 230 (2), ~ Care of stock awaiting transportation or delivery.
230 (3). Delay in transportation.
230 (4). Care of stock in transit.

230 (5). Limitation of liability.

230 (6). . Liability of connecting carrier.

230(7). Instructions.

230 (8). Delay in transportation.
230 (9). Care of stock by carrier.

230 (10). Limitation of liability.

230 (11). Liability of connecting carriers.

230 (12). Damages.
230 (13). Verdict and findings.

231. Judgment.

IV. Carriage of Passengers.

(A) RELATION BETWEEN CARRIER AND PASSENGER*

S=>233. Nature of the relation.

234. What law governs.
235. Who are carriers.

236. Duty to receive and transport passengers.
230 (1). In general.

236(2). Actions for failure to furnish transportation.

237. Who are passengers.
238. In general.
239. Payment of fare.

240. Employes of carrier.

This Digest is compiled on the Key-Number System. For explanation, see page ill.
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IV. Carriage of Passengers Continued.

(A) RELATION BETWEEN CARRIER AND PASSENGER Continued.

*241. Employes of others carried under contract with car-

rier.

242. Shippers and their agents accompanying shipment
243. Conveyances and places not proper for passengers.

244. Invitation or acquiescence of carrier's employes.
245. Pleading.
246. Evidence.

247. Commencement and termination of relation.

247 (1). In general.

247 (2). Going to or awaiting train.

247 (3). Signaling car or train to stop and boarding same.

247 (4). Reaching destination and leaving train or carrier's prem-
ises.

247(5). Changing cars or leaving train temporarily.

248. Rules of carrier.

(B) FARES, TICKETS, AND SPECIAL CONTRACTS.

^=>248^. Right of carrier to compensation.
249. Amount of fare.

250. Payment of fare.

251. Acts and statements of agents or employes,
252. Sale of tickets.

253. Nature and effect of ticket in general.
253 (1). In general.

253 (2). Transferability.

253%. Passes.

254. Conditions in tickets.

254 (1). In general.

254(2). Time limitation in general.

254 (3). Effect of expiration of time limit in general.

254 (4). Fault of carrier and unreasonable limitations.

254 (5). Signing and stamping by agent.

254 (6). Notice and acceptance of conditions.

254 (7). Forfeiture and remedies in enforcement thereof.

254 (8). Waiver of conditions.

255. Exhibition and surrender of tickets.

256. Extra fares.

257. Excessive and unauthorized charges.
258. Special contracts for transportation.

259. Transportation by connecting carriers.

260. Actions for fares or charges.
261. Redemption of tickets and repayment of charges.

(C) PERFORMANCE OF CONTRACT OF TRANSPORTATION.
^=s>262. Duties as to transportation in general.

263. Performance of special contract.

264. Route, time, and means of transportation.
265. Receiving and taking up passengers.
266. Accommodations during transit.

Consult Pocket Part for later cases. For explanation, see page iii.
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IV. Carriage of Passengers Continued.

(C) PERFORMANCE OF CONTRACT OF TRANSPORTATION Continued.

&ss>267. Rules of carrier.

268. Stopping over at intermediate points.

269. Changes and transfers to connecting lines.

270. Duties of connecting carriers.

271. Carrying to and stopping at destination.

272. Discharging and setting down passengers.
273. Actions arising out of breach of contract.

274. Nature and form.

274y2 . Jurisdiction and venue.

275. Pleading.
'276. Evidence.

276 (1). Presumptions and burden of proof.

276 (2). Admissibility of evidence.

276 (3). Weight and sufficiency of evidence.

277. Damages.
277 (1). Elements and measure of damapes in general.

277 (2). Nominal or substantial damages.
277 (3). Mental suffering.

277 (4). Special damage dependent on knowledge of circum-
stances.

277 (5). Exemplary damages.
277 (6). Excessive damages.

278. Trial.

278 (1). Questions for jury.

278(2). Instructions.

278 (3). Verdict and findings.

279. Costs.

(D) PERSONAL INJURIES.

^280. Care required and liability of carrier in general.
280 U). Care required in general.

2SO (2). Statutes imposing liability.

280(3). Liability of street railroad companies.
280 (4). Liability of owner of elevator.

280 (5). Liability as to passengers on freight or mixed trains.

280 (6). Care required as to passengers riding in places not de

signed for them.

280 (7). Care as to passengers who do not pay fare.

280 (8). Liability as to persons accompanying stock.

281. Care as to persons under disability.

282. Persons to whom carrier is liable.

283. Acts or omissions of carrier's employes.
283 (1). Who are employes.
283 (2). For what acts of employg carrier liable in general.
283 (3). Assault or personal violence.

283 (4). Abusive and insulting language.
283 (5). Number and efficiency of servants.

284. Acts of fellow passengers or other third persons.
284 (1). Duty to protect passenger from acts of fellow passengers.
284 (2). Acts of third persons in general.

This Digest Is compiled on the Key-Number System. For explanation, see page ill*
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IV. Carriage of Passengers Continued.

(D) PERSONAL INJURIES Continued.

284 (3). Liability for acts of postal clerk.

284 (4). Liability for negligence of other carrier.

&sy285. Act of God, vis major, or inevitable accident.

286. Condition and use of premises.
286(1). In general.

286 (2). Open space between platform and cars.

286 (3). Duty to protect passengers from crowds.
286 (4). Duty with regard to means of entrance to and exit from

premises.

286(5). Permitting obstructions on platform.
286 (6). Permitting ice and snow to accumulate on premises.
286 (7). Duty to keep premises lighted.

286 (8). Duty to heat depot.
286 (9). Persons entering or leaving car or premises at unaccus-

tomed time or place.

287. Taking up passengers.
287 (1). In general.

287 (2). Management of other cars or trains.

287 (3). Duty to instruct or warn passenger.
287 (4). Duty to assist passenger in boarding car.

287 (5). Starting car prematurely or allowing passenger insuffi-

cient time to board car.

287 (6). Duty as to persons attempting to board car at Improper
time and place.

287 (7). Slowing up to receive passenger and then suddenly In-

creasing speed.

287 (8). Taking up passengers who have temporarily left train.

287 (9). Effect of statute or ordinance regulating movements of

vehicles.

288. Sufficiency and safety of means of transportation.
289. Horses and vehicles.

290. Railroad locomotives and cars.
290 (1). In general.

290 (2). Statutory regulations.

290 (3). Cars of other carriers.

291. Railroad tracks and roadbeds.

292. Street railroads.

292 (1). In general.

21)2 (2). Defects in cars.

292 (3). Obstructions on or near track.

293. Elevators.

294. Management of conveyances.
295. In general.

295 (1). In general.

295 (2). Management of elevators.

295 (3). Duty to notify passengers of danger.
295 (4). Permitting passenger to ride in dangerous place.

2J5 (5). Acts in emergencies.
295 (6). Duty to avoid misleading passengers as to movements

of train.

295 (7). Effect of provisions of statutes or ordinances.

295 (8). Duty as to passenger who has fallen off.

Consult Pocket Part for later cases. For explanation, see page ill.
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IV. Carriage of Passengers Continued.

(D) PERSONAL INJURIES Continued.

^296. Overloading or crowding
1

.

297. Rate of speed.

298. Sudden jerks and jolts.
298 (1). In general.

298 (2). Freight trains.

299. Passing other vehicles or- objects.

300. Collision.

301. Derailment of railroad cars.

302. Protection of passengers from incidental dangers.
302 (1). In general.

S02 (2). Duty to protect passenger from falling or flying objects.
302 (3). Injuries caused by opening or shutting door.

'303. Setting down passengers.
803 (1). In general.

803 (2). Liability as to passenger alighting from moving car.

803(3). Operation and effect of statutes, ordinances, or other
official regulations.

803(4). Starting train before passenger has alighted or while
he is alighting.

803 (5). Starting street car before passenger has alighted or

while he is alighting.

803 (6). Duty to provide safe place and means for alighting.
303 (7). Duty to warn passenger of dangers.
303 (8). Duty to assist passenger in alighting.
803 (9). Injuries received after alighting and while leaving train

or station.

803 (10). Injuries received, after alighting, from cars on another
track.

803 (11). Passenger leaving train or car at other than regular
station or place.

803 (12). Passenger set down before reaching station, platform.
or other landing place.

803 (13). Passenger set down beyond station, platform, or other

landing place.

304. Care as to persons accompanying passengers.
304 (1). In general.

304 (2). Condition and use of carrier's premises.
804 (3). Setting down from cars.

305. Proximate cause of injury.
305 (1). In general.
305 (2). Condition and use of carrier's premises.
805 (3). Sufficiency and safety of means of transportation.
805 (4). Management of conveyances.
805 (5). Setting down passengers or persons accompanying pas-

sengers*

805 (6). Negligence of third person contributing to injury.

306. Companies or persons liable.

306 (1). In general.

306 (2). Lessor and lessee.

806 (3). Who liable for injuries occurring on chartered cars.

806 (4). Joint liability.

This Digest is compiled on the Key-Number System. For explanation, see page iiL
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IV. Carriage of Passengers Continued.

(D) PERSONAL INJURIES Continued.

<fi=307. Limitation of liability.
307 (1). Power to limit liability In general.

807 (2). Power to limit liability for injuries to person riding free

or at reduced rates.

807 (3). Power to limit liability for injuries to person accompany-
ing freight.

807 (4). Validity of contract and assent of passenger thereto.

307 (5). Authority of master to exempt carrier from liability for

injuries to servant.

307 (6). Operation and effect of limitation.

308. Connecting carriers.

309. Actions for injuries.

310. Nature and form.

311. Rights of action and defenses.

312. Jurisdiction and venue.

313. Parties.

314. Pleading.
314 (1). Declaration, complaint, or petition in general.
314 (2). Allegations as to negligence in general.
314 (3). Violation of statute or ordinance.

314 (4). Acts of employes, fellow passengers, and other third

persons.

814(5). Setting down passengers.
814 (6). Negativing contributory negligence.
314 (7). Averments as to proximate cause.

314 (8). Plea or answer.
k315. Issues, proof, and variance.

315 (1). Issues raised by and evidence admissible under plead-

ings.

315 (2). Matters admissible under general denial.

315 (3). Matters to be proved.
315 (4). Variance between allegations and proof.

316. Presumptions and burden of proof.
310(1). In general.

316(2). Statutory regulations.

310 (3). Where injury is caused by sudden jerks or by suddenly
or prematurely starting or stopping car.

316 (4). Where injuries are caused by collision.

316(5). Where injuries are caused by derailment.

816 (6). Where accident is caused by collision with animals.
316 (7). Machinery or instrumentalities, and defects therein.

810 (8). Where injuries are caused by explosion.
316 (9). Where person injured is passenger on freight train.

317. Admissibility of evidence.
317 (1). In general.

317 (2). Notice to carrier of matters calling for exercise of care.

817 (3). Acts or omissions, and competency of carrier's employe's.
317 (4). Condition of carrier's premises.
317 (5). Gondition of vehicles and appliances.
817 (6). Condition of track or roadbed.

817 (7). Taking up and setting down passengers.

Consult Pocket Part for later cases. For explanation, see page ifi.
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IV. Carriage of Passengers Continued.

(D) PERSONAL INJURIES Continued.

317 (8). Management of conveyances.
317 (9). Other accidents or similar transactions.

317 (10). Custom or course of business.

317 (11). Rules of carrier.

=*318. Sufficiency of evidence.

318(1). In general.

318 (2). As to negligence in respect to condition of carrier's prem-
ises.

818(3). As to negligence in respect to condition of means of

transportation.
818 (4). As to negligence in management of conveyances in gen-

eral.

818 (5). As to negligence causing passenger to fall from vehicle.

318 (6). As to cause of derailment.

318 (7). As to negligence causing collision.

318 (8). As to negligence in taking up passengers in general.
318 (9). As to negligence in setting down passengers in general.
318 (10). As to negligence in starting car before passenger has

alighted or while he is alighting.
318 (11). As to negligence in failing to provide safe place for set-

ting down passenger.
318 (12). As to companies or persons liable for injuries.
318 (13). Limitation of liability.

319. Damages.
319 (1). Elements of damage for assault or insulting language by

employe* or fellow passengers.
319 (2). Exemplary damages.
319 (3). Excessive damages.

320. Questions for jury.
320(1). In general.

320 (2). Existence of relation of carrier and passenger.
320 (3). Care as to children and others under disability.
320 (4). Acts or omissions of carrier's employe's.
320 (5). Number and efficiency of employe's.
320 (G). Acts of fellow passengers or other third persons.
320 (7). Condition and use of carrier's premises.
320 (8). Taking up passengers in general.

820 (9). Starting or moving car while passenger is boarding same.
320 (10). Operation of trains at places where passengers are be-

ing received or discharged.

820(11). Railroad locomotives and cars.

820 (12). Railroad tracks and roadbeds.
820 (13). Tracks and equipment of street railroads.

820 (14). Condition of elevators.

320 (15). Management of conveyances in general.

320(16). Overloading or crowding cars.

320 (17). Rate of speed.
320 (18). Causing passenger to fall from car.

320 (19). Sudden lurches, jerks, or Jolts.

320(20). Passing other vehicles or objects.

320(21). Collision.

320 (22). Derailment of cars.

320 (23). Management of elevators.

This Digest is compiled on the Key-Number System. For explanation, see page ill.



GMD 19 CARRIERS

IV. Carriage of Passengers Continued.

(D) PERSONAL INJURIES Continued.

320 (24). Protection of passengers from incidental dangers.
320 (25). Setting down passengers in general.
320 (26). Starting or moving car while passenger is alighting.

320 (27). Setting down passenger at improper time or place.

320 (28). Providing safe place or means for alighting from cars,

320 (29). Care as to persons accompanying passengers.
320 (30). Proximate cause of injury.
320 (31). Companies or persons liable for injuries.

320(32). Damages.

S=321. Instructions.
321 (1). In general.
321 (2). Existence of relation of carrier and passenger.
321 (3). Degree of care required in general.
321 (4). Acts of carrier's employes, fellow passengers, or third

persons.
321 (5). Condition of carrier's premises.
321 (6). Taking up passengers in general.
321 (7). Starting or moving car while passenger is boarding same.

321 (8). Sufficiency and safety of means of transportation.
321 (9). Management of conveyances in general.

321 (10). Causing passenger to fall from train.

321 (11). Sudden jerks, lurches, or jolts.

321 (12). Collision or derailment.

321 (13). Management of elevators.

31*1 (14). Setting down passengers in general.

321(15). Starting or moving car -while passenger is alighting.

31*1 (1C). Providing safe place or means for alighting.

321 (17). Care as to persons accompanying passengers.
321 (18). Liability to persons accompanying stock.

321 (19). Proximate cause of injury.

321 (20). Companies or persons liable for injuries.

321 (21). Presumptions and burden of proof.
321 (22). Damages.
321 (23). Conformity to pleadings and issues.

'322. Verdict and findings.

(E) CONTRIBUTORY NEGLIGENCE OF PERSON INJURED.

G=s>323. Application of the doctrine to carriers in general.
324. Statutory provisions.

325. Care required of passengers in general.

326. Care required of children and others under disability.

327. Awaiting and seeking transportation,

328. Entering conveyance.
328(1). In general.

328 (2). At place other than station or platform.
328 (3). Boarding moving car.

329. In transit.

330.
"

Conduct in general.

331. Dangerous position.
331 (1). In general.

331 (2). Standing in car.

Consult Pocket Part for later cases. For explanation, see page iii.
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IV. Carriage of Passengers Continued.

(E) CONTRIBUTORY NEGLIGENCE OF PERSON INJURED Continued.

831 (3). Person accompanying live stock.

831 (4). Riding on platform.

831 (5). Riding on step or footboard.

831 (6). Limb or other part of person protruding from car.

831 (7). Riding in car not intended for passengers.

Gs>332. Changing position.

333. Leaving conveyance.
833(1). In general.

883 (2). Preparing to leave conveyance before it stops.

833 (3). Alighting at place other than station or platform.
833 (4). Alighting at wrong end or part of car or on wrong

side of train.

833 (5). Alighting from moving train or car in general.

833 (6). Alighting from moving car on failure to stop at station.

833 (7). Alighting from moving car on failure to stop for suffi-

cient time.

833(8). Defective or unlighted platform.
333 (9). Leaving premises by improper course.

333 (10). Crossing other tracks.

334. Disobedience of rules of carrier.

335. Disregarding directions or warning of carrier's employes.
336. Acts by permission or direction of carrier's employes.
337. Negligence as to incidental dangers.
338. Acts in emergencies.
339. Proximate cause of injury.

340. Injury avoidable by care on part of carrier.

341. Willful injury by carrier's employes.
342. Contributory negligence as ground of defense.

343. Pleading.
344. Presumptions and burden of proof.
345. Admissibility of evidence.

346. Sufficiency of evidence.

346(%). In general.

346(1). Entering conveyance.

346(2). In transit.

346(3). Leaving conveyance.

347. Questions for jury.
347 (1). In general.

347(2). Care required of or in respect to children and others

under disability.

3 7 (3). Awaiting and seeking transportation.

347(4). Entering conveyance in general.

847(5). Boarding moving conveyance.

347(6). Conduct while in transit in general.
347 (7). Riding on platform.
347 (8). Riding on steps or footboard.

347 (9). Leaving conveyance in general.

347 (10). Preparing to leave conveyance before it stops.

347(11). Alighting from moving conveyance.

This Digest is compiled on the Key-Number System. For explanation, see page ill.
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IV. Carriage of Passengers Continued.

(E) CONTRIBUTORY NEGLIGENCE OF PERSON INJURED Continued.

847 (12). Alighting from conveyance at place other than station

or platform.
347 (13). Crossing tracks after alighting from car.

847 (14). Acts by permission or direction of carrier's employes.
347 (15). Acts in emergencies.

^=*348. Instructions.

348(1). In general.

348(2). Care required of children and others under disability.

348(3). Awaiting and seeking transportation.
348 (4). Entering conveyance.
348 (5). Conduct in transit.

348(6). Leaving conveyance in general.
348 (7). Alighting from moving conveyance.
348 (8). Disobedience of rules of carrier.

348 (9). Acts by permission or direction of carrier's employe's.

348(10). Acts in emergencies.

348(11). Proximate cause of injury.
348 (12). Injury avoidable by care of carrier.

348(13). Presumptions and burden of proof.
348 (14). Conformity to pleadings and issues.

349. Verdict and findings.

(F) EJECTION OF PASSENGERS AND INTRUDERS.
^=s>350. Right of carrier in general.

351. Statutory regulation.
352. Liability of carrier for acts of employes.
353. Persons objectionable as passengers.
354. Failure to procure ticket or pay fare.

355. In general.
356. Defective or invalid tickets.

356(1). In general.

356 (2). Failure to comply with conditions of ticket
350 (3). Time limit of ticket expired.
350 (4). Effect of mistake of employe issuing ticket.

356(5). Effect of collateral agreement with ticket agent
356 (6). Persons on wrong train or carried past destination.

356 (7). Collusiveness of ticket as between passenger and con-
ductor.

'357. Extra fares or charges.
358. Tender or payment of fare to avoid ejection.
359. Disobedience of carrier's rules.

360. Disorderly conduct.

361. Intruders and trespassers.
362. Acts constituting ejection.
363. Place of ejection.

364. Manner of ejection in general.
365. Use'of force, and resistance.

365 (1). Right to use necessary force.

365(2). Excessive force.

365(3). Resistance.

Consult Pocket Part for later cases. For explanation, see page ill.
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IV. Carriage of Passengers Continued.

(F) EJECTION OF PASSENGERS AND INTRUDERS Continued.

^^366. Negligence in ejecting person under disability.

367. Repayment of fare or return of ticket.

368. Readmission after ejection.

369. Proximate cause of injury.

370. Contributory act or negligence of person ejected.

371. Companies and persons liable.

372. Carriers in general.

373. Connecting carriers.

374. Carrier's employes.

375. Actions for wrongful ejection.

376. Nature and form.

377. Defenses.

378. Jurisdiction and venue.

379. Time to sue, and limitations.

380. Pleading.
380 (1). Declaration, complaint, or petition.

380(2). Plea or answer.

380(3). Reply.
380 (4). Issues, proof, and variance.

381. Evidence.
381 (1). Presumptions and burden of proof.

381 (2). Admissibility in general.

381 (3). Regulations and customs.

381 (4). Weight and sufficiency.

382. Damages.
382 (1). Measure and elements in general.

382 (2). Nominal or substantial damages.
382 (3). Physical injuries.

382 (4). Fear, humiliation, and mental suffering.

382 (5). Aggravation, mitigation, and reduction of loss.

382 (C). Exemplary damages.
382 <7). Inadequate or excessive damages.

383. Questions for jury.

384. Instructions.

384(1). In general.

384 (2). Applicability to pleadings and issues.

384 (4). Damages.

385. Verdict and findings.

386. Appeal and error.

(G) PASSENGERS' EFFECTS.

^^387. Duty of carrier to transport in general.

388. Statutory regulation.
389. Rules of carrier.

390. Provisions in tickets respecting baggage.
'391. Articles constituting personal baggage.
392. Extra baggage and special contracts.

This Digest is compiled on the Key-Number System. For explanation, see page III.
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IV. Carriage of Passengers Continued.

(G) PASSENGERS' EFFECTS Continued.

Q=*393. Delivery to carrier.

394. Checks and receipts.

395. Transportation and delivery to passenger.
396. Delay in transportation or delivery.
397. Loss or injury.

397V&. Baggage in general.
398. Merchandise other than personal baggage.
399. Money and valuables.

400. Notice to carrier of nature or value of goods.
401. Property under control of passenger.
402. Proximate cause.

403. Contributory negligence of passenger.
404. Carrier as warehouseman.
405. Limitation of liability.

405(1). Power to limit liability.

405 (2). Mode and form and limitation in general.
405 (3). Provisions in ticket, check, or receipt.

405(4). Operation and effect of limitation.

406. Connecting carriers.

407. Charges and lien.

408. Actions.
408 (1). Rights of action.

408(2). Parties.

408(3). Pleading.

408(4). Evidence.

408 (5). Damages.
408(0). Questions for Jury.

40S (7). Instructions.

(H) PALACE CARS AND SLEEPING CARS.

=*408V^. Constitutional and statutory provisions.
409. Duties and liabilities incident to ownership and control in

general.
409 1

/i>. Duty to receive passengers.
410. Contracts for accommodations.
411. Duties and liabilities as to person of passenger.
412. Ejection of passengers.
413. Duties and liabilities as to passenger's effects.

413 (1). In general.

413 (2). Duty to guard property.
413 (3). Liability for acts or omissions of employe* or fellow

passengers.

413(4). Contributory negligence.

414. Companies and persons liable.

415. Action for breach of contract.

416. Actions for injuries to or ejection of passenger.
417. Actions for loss of or injury to passenger's effects.

For related matters under other topics, see Descriptive-Word Index.

Consult Pocket Part for later cases. For explanation, see page ill.
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I. CONTROL AND REGULATION OF
COMMON CARRIERS.

(A) IN GENERAL.

Power to control and raffiliate*
See explanation, page Hi.

Constitutional and rtatntory pro-
visions.

Nature of liability as common carrier for loss

of or injury to goods, see post, @108.
Who are carriers of passengers, see post, <=>

235.

Sup. 1891. Rer. St. 1879, 598, provid-
ing that when a common carrier receives

property to be transferred from one place to

another, within or without the state, or when
it issues receipts or bills of lading in the

state, it "shall be liable for any loss, damage,
or injury to such property, caused by its neg-

ligence or the negligence of any other common
carrier, railroad, or transportation company,
to which such property may be delivered, or

over whose line such property may pass," and
that the carrier issuing the receipt or bill of

lading may recover the amount which it may
be required to pay the owner of the property
from the carrier whose negligence caused the

loss or injury, is constitutional. Dimmitt v.

Kansas City, St. J. & C. B. R. Co., lf S.W.
761, 103 Mo. 433; Nines v. St. Louis, I. M.
& S. Ry. Co., 18 S.W. 26, 107 Mo. 475.

Sup. 1903. Rev. St. 1889, 2029, for-

bidding any railroad from charging over any
portion of its road a greater compensation
than it charges for the transportation of simi-

lar quantities of the same class of goods over

any other portion of equal distance, which
was passed in pursuance of Const, art. 12,

12, containing much the same language, and

requiring the passage of suitable enforcing
acts by the Legislature, was not repealed by
Rev. St. 18S9, 2G37, subsequently enacted,
and which forbids railroads from charging
a greater aggregate compensation for the

transportation of like property "under simi-

lar circumstances and conditions for a shorter

than a longer distance over the same line in

the same direction," especially since another
section of the latter act (Rev. St. 1889, 2659)

expressly provides that it is not intended to

repeal any law in force unless in direct con-

flict therewith ; but both sections may stand

together, the former regulating freight charg-
es in any direction over any part of the road,

and the latter in the same direction under
like circumstances and conditions. McGrew
v. Missouri Pac. Ry. Co., 76 S.W. 995, 177 Mo.
533.

Sup. 1910. Act April 1, 1872 (Laws 1872,
p. 69), entitled "An act to prevent unjust dis-

crimination and extortion in the rates to be
charged by the different railroads in this
state for the transportation of freight there-

on," by section 1 (Rev. St. 1899, 1126 [Ann.
St. 1900, p. 971]) prohibits a railroad rompa-
ny in the state from charging for transporta-
tion of property for any distance over its road
any larger amount as compensation than is

charged by it for the transportation of sim-
ilar quantities of the same class of property
over a greater distance over its road ; from
charging different rates for receiving han-
dling, or delivering freight at different points
on its road, or any road used by it in connec-
tion therewith ; and from charging for trans-

portation of property over any portion of its

road a greater amount as compensation than
is charged by it for transportation of similar

quantities of the same class of property over
any portion of its road of equal distance.
The act was taken substantially from the Il-

linois law (Laws 1871-72, p. 635). In 1S7."J,

the Illinois law was declared unconstitutional
on the ground that the Constitution restricted

the power of the Legislature to prohibit dis-

criminations to those which were unjust ami
made the question of the injustice of any al-

leged discrimination a judicial question for
the court, and that the Legislature had no
power to declare anything to be an unjust
discrimination. The Missouri Constitution of
1865 did not limit the power of the Legisla-
ture to prohibit discriminations by railroads,
but Const. 1875, art. 12, 14 (Ann. St. UM)Of

p. 306), adopted literally from the Illinois:

Constitution (article 11, 12), the portion held
to have been violated by the Illinois law pro-
viding that railroads are public highways,
and railroad companies common carriers, and
that the General Assembly shall pass laws
to correct, abuses and prevent unjust discrim-
ination and extortion in the rates of freight
and passenger traffic on the different rail-

roads in the state, and shall pass laws estab-

lishing maximum rates and charges for trans-

portation of passengers and freight on the

railroads, and enforce all such laws by ade-

quate penalty. The Missouri Constitution, al-

so by article 12, 12 (page 306), providing
that it shall not be lawful for any railroad

company to charge for transjwrtation of

freight or passengers a greater amount for u
less distance than the amount charged for a
greater distance, and that suitable laws shall
be passed to enforce the provision, adopted
the very gist of the statute (the so-called
"short-haul" rule) extending its provisions to-

passengers as well as to freight. Held, that

This Digest Is compiled on the Key-Number System. For explanation, see page iii.
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the intent, in adopting section 12 was to es-

tablish the short-haul rule as a part of the

fundamental law and to put it in operation,

and the provision of section 14, directing the

Legislature to pass laws to correct abuses and

prevent unjust discrimination and extortion

in the rates of freight and passenger traffic,

does not operate as an implied limitation on

the power of the Legislature to prevent only
such discriminations as are unjust, the use of

the word "unjust" not being intended to limit

the Legislature's power in that regard, but to

require the exercise of such power, and to de-

clare what shall be unjust discrimination,

and such provision refers to discriminations

generally, whereas the short-haul rule, estab-

lished by section 12, applies to a particular
class of discriminations, specifically establish-

ed in positive and explicit terms so that the

short-haul provision of Act 1872 was not ren-

dered unconstitutional by the adoption of the

Constitution of 1H75. McGrew v. Missouri

Pac. R. Co., 132 S.W. 1076, 230 Mo. 490 ; Id.,

106 S.W. 1033, 258 Mo. 23.

Act April 1, 1872 (Laws 1872, p. 69), re-

lating wholly to local discriminations by rail-

roads, contains a short-haul provision, and

prohibits a railroad from receiving for trans-

portation of property any greater amount as

compensation than is charged for the trans-

portation of the same class of property over

a greater distance upon the same road with-

out regard to direction, circumstances, or con-

ditions. Laws Extra Sess. 1887, p. 17, 4

(Rev. St. 1899, 1134 [Ann. St. 1906, p. 975]),

relating to discriminations under "like cir-

cumstances," or "substantially similar cir-

cumstances and conditions," embraces a

short-haul provision applying to hauls in the

same direction under similar circumstances

and conditions. The act of 1887 provided
that it was not intended to repeal any law
then in force, unless in direct conflict there-

with, but, was intended to be supplemental to

such laws. Held, that such provision as to re-

peal furnishes the sole and only test for de-

termining whether the act of 1872 was re-

pealed by the act of 1887, and the two laws

merely establishing two systems for prevent-

ing discrimination by railroad comi>anies, the

later act containing some but not all of the

things contained in the system created by the

former act and many other things, they are

not in direct conflict as to the short-haul

clause, and the former act was not repealed

by the latter one as to such provision. Id.

That the penalties created by the acts

are different, it being necessary in order to

enforce the penalty prescribed by the act of

1887 (Laws Extra Sess. 1887, p. 15) for violat-

ing its short-haul section, to allege and prove
that the shorter and longer hauls were made
in the same direction and under similar cir-

cumstances and conditions, while such allega-
tions and proof would not be necessary to en-

force the penalty prescribed by the act of

1872, and that in a proceeding to enforce the

latter penalty it would be no defense to show
the facts making defendant liable to the other

penalties, does not operate to work a repeal
of the former act by the latter one. Id.

Sup. 1911. Rev. St. 1899, 1126 (Ann.
St. 1906, p. 971), prohibiting a carrier from

charging for transporting goods a larger
amount than is charged for the transporta-
tion of similar quantities of the same class

of goods over a greater distance on the same
road, regulates freight charges in any direc-

tion on the same road as applied to shipments
of the same class property in similar quan-
tities, and is not repealed by sections 1129,

1130, 1133, 1134 (Ann. St. 1906, pp. 973-975),

prohibiting a carrier from charging more for

transporting a car of freight, than it charges

per car for several cars of a like class of

freight; prohibiting rebating; making it un-

lawful for any carrier to give any undue pref-
erence to any person in the transportation of

goods, and making it unlawful for any car-

rier to charge any greater compensation in

the aggregate for the transportation of like

kinds of property under similar circumstanc-

es, for a shorter than a longer distance over

the same line, in the same direction. Cohn v.

St. Louis, I. M. & S. Ry. Co., 133 S.W. 59, 151

Mo. App. 661, transferred from Supreme
Court (1910) 131 S.W. 881, 227 Mo. 369.

Sup. 1912. The statute requiring the

Board of Railroad and Warehouse Commis-
sioners to investigate the reasonableness of

rates including switching charges, and im-

l>osing penalties for disobedience of its orders,

is penal, and must be strictly construed. E.

R. Darlington Lumber Co. v. Missouri Pac.

Ry. Co., 147 S.W. 1052, 243 Mo. 224.

Sup. 1913. The provision of Rev. St.

1909, 3158, that the penalty imposed on a

railroad corporation for failure to provide
certain facilities for the handling and trans-

portation of freight shall be paid to the good
roads fund being violative, Const, art. 11,

8, providing that all penalties shall belong
to the county public school fund, is void.

State v. St. Louis, I. M. & S. Ry. Co., 162 S.

W. 144, 253 Mo. 642.

Sup. 1920. Rev. St. 1909, 3184, making
it unlawful for a common carrier to subject

Consult Pocket Part for later cases. For explanation, see page iii.



CARRIERS 6MB ;20

any one shipper or consignee to any undue or
unreasonable prejudice, though penal in its

nature and to be strictly construed, neverthe-
less must be construed according to its true
intent and meaning. Alexander v. Chicago,
M. & St. P. R. Co., 221 S.W. 712, 282 Mo. 236,
11 A. L. R. 867.

Rev. St. 1909, 3184, 3191, providing
that a carrier giving any undue preference or

subjecting any one person to undue prejudice
shall be liable to treble damages and attor-

ney's fees, JieJd not unconstitutional. Id.

Sup. 1924. A statute authorizing such a

body as the Public Service Commission to

make a finding on what is purely a claim for

damages by a shipper is void whether the

finding is to be final or merely prium facie

evidence. State ex rcl. and to use of Mis-

souri Pac. R. Co. v. Public Service Commis-
sion, 2o9 S.W. 445, 303 Mo. 212.

Sup. 1923. Rev. St. 1919, 9975, inhibit-

ing discrimination in charges or facilities "be-

tween transportation companies and individ-

uals," being penal in character, must be

strictly construed, and the quoted section

cannot be held to apply in cases of discrim-

ination between individuals. Tucker v. St.

Louis-Sun Francisco Ry. Co., 250 S.W. 390,
29S Mo. 51, affirming judgment (App. 1921)
233 S.W. 512.

Sup. 1928. Carrier has no constitutional

right to same rate of return on all its busi-

ness. State ex rel. and to ITse of Pugh v.

Public Service Commission, 10 S.W.(2d) 946.

App. 1889. Rev. St. 1879, c. 21, art. 3,

provides for classification of railroad freight
within the state, and section 834 declares that

charges are to be made according to distance,

computed from the point where freight is re-

ceived in the state, notwithstanding it may
pass through the hands of several carriers.

Section 835 provides that carriers shall not
recover more than the charges specified,

though more might be reasonable under the
common law, and declares that in case of

overcharge the party aggrieved shall be en-

titled to recover three times the amount tak-

en or received from him in excess of the rate

prescribed. Held, that such act constituted

a revision of the whole subject-matter relat-

ing to freight charges by common carriers,
and liability or common-law remedy against
a carrier for overcharges. Young v. Kansas
City, St. J. & C. B. Ry. Co., 33 Mo. App. 509.

Who are carriers.

See explanation, page Hi.

Who are common carriers.

Sup. 1920. Where a buyer of timber who
uas given a right of way over the lands, con-
structed a standard gauge railroad and
equipped the same with two locomotives,
which were used to haul timber products,
etc., held that though the buyer was an in-

dividual, yet he was included within the terra

"railroad corporation" as defined by Rev.
Sts. 1909, 3214, and hence such railroad be-

came a common carrier under sections 3174,
3179, even though it original business was
practically confined to the transportation of
timber products, such rotid continuing, to
serve the surrounding territory after exhaus-
tion of the timber. Idulia Realty & Devel-

opment Co. v. Norman's Southeastern Ry. Co.,
219 S.W. 923.

App. 1876. Express companies are lia-

ble as common carriers. Kirby v. Adams Ex-
press Co., 2 Mo. App. 309.

Wherever the common law prevails, all

persons following the occuiwtion of carrying
goods for hire by land or water are common
carriers. Id.

App. 1S81. A livery stable keeper while
engaged in the gratuitous service of carrying
performers to and from an entertainment giv-
en for charitable purposes was not a public
or common carrier, and consequently the
strict care and diligence which the law exacts
from public carriers of passengers does not
furnish the measure of his liability, but he
was. nevertheless, hound to use that degree of

care which a prudent man, having due regard
for his social obligations, would have be-

stowed. Siegrist v. Arnot, 10 Mo. App. 197.

App. 1901. A railroad, oi>erating a con-

necting line foir another railroad from its sta-

tion to certain stockyards, which did its busi-
ness over its own tracks for a distance of
half a mile or more, was a common carrier,
and held to the same degree of diligence as
common carriers in the- transportation of pas-
sengers. Fleming v. Kansas City Suburban
Kelt R. Co., S9 Mo. App. 129.

App. 1902. A storage company, em*
ployed to move household effects from one
house in a city to another, is not a common1

carrier having a lien on the property moved
entitling' it to retain it until its charges are

paid. Thompson v. New York Storage Co.,.

70 S.W. 038, 97 Mo. App. 135.

App. 1904. Where defendant corpora-
tion, engaged in furniture moving, contracted

1

to move plaintiff's furniture, etc., for a cer-
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tain price, and its agent stated that defend-

ant had previously safely moved furniture

and bric-a-brac for others, was responsible,
and would move plaintiff's furniture with
care and deliver it safely, defendant did not

thereby assume the responsibility of a com-
mon carrier, but was only liable as a bailee

for hire for negligence of its servants. Jam-
inet v. American Storage & Moving Co., 84 S.

W. 128, 109 Mo. App. 257.

App. 1010. A "common carrier" is one
who undertakes for hire to transport the

goods of such as choose to employ him, and

ordinarily carters and expressmen engaged in

carrying freight to and from a depot or ware-

house, or between places in the same locality,

or between different localities, are common
carriers. Collier v. Langan & Taylor Storage
& Moving Co., 127 S.W. 43,

r
>, 147 Mo. Api). 700.

One holding himself out as engaged in

the general business of moving household

goods from one residence to another in a city,

for mil who choose- to employ him, is a "com-
mon carrier." Id.

App. 1911. A drayage and transter com-

pany which carried goods between St. Louis

and East St. Louis, transferring them be-

tween railroads which had no other connec-

tion, receiving compensation out of the

freight collected by the final carrier, was a

common carrier of goods, and liable as such.

Model Clothing Co. v. Columbia Transfer

Co., 139 S.W. 242, IfiS Mo. App. 4S1.

App. 1915. If a carrier carries goods as

a public employment, undertaking to carry

for persons generally, and holds himself out

to the public as ready to engage in that busi-

ness, as a business and not as a casual occu-

pation he comes within the definition of a

common carrier. Campbell v. A. B. C. Stor-

age & Van Co., 174 S.W. 140, 1ST Mo. App.
5G5.

Whether a person is or is not a common
carrier held a question of fact. Id.

One in fact a common carrier of goods
cannot by special contract change his status

as such. Id.

App. 1910. An express company receiv-

ing goods for transportation in the ordinary

course of business is held to be a "common
carrier" and liable as such. Tilles v. Ameri-

can Express Co., 186 S.W. 1102.

An express company which acts as agent

for the owner in arranging for the transjwr-

tntion and stoirage of goods without having

possession or transporting them as a common
carrier is not liable as a common carrier for

loss and damage. Id.

App. 1917. Where plaintiff corporation
owned steamboats used in its own business,
and under special contracts with others main-
tained no ticket or freight offices, and issued

no bills of lading, held not to be a common
carrier, but a mere bailee for hire. Osage
Tie & Timber Co. v. Gorg-Murphy Timber &
Grain Co., 191 S.W. 1020.

The test of whether one is a common car-

rier is whether there is an indiscriminate

dealing with the general public, and whether
the carrier would be liable for refusing to car-

ry for any one who demanded it. Id.

App. 1918. Where express company Is-

sued bill of lading, and received carrying
charges at St. Louis, acknowledging' receipt of

carload of agricultural implements for ship-

ment to Mexico, ii, could not escape liability

for nondelivery of part of goods, on theory
that it was a mere forwarding agent, actually

taking charge of goods at Weehawken. John
Deere Plow Co. v. American Express Co., 203

S.W. 488.

Companies, persons, or instrumen-
talities affected by regulations.
See explanation, page Hi.

I. Incorporation and organisation of
companies.
See explanation, page iii.

O=>7. Franchises and powers.

Sup. 1917. The promotion of town build-

ing which would result in increased freight
and passenger transjiortarion is bejond the

legitimate powers of a common carrier. Fos-

ter Lumber Co. v. Atohison, T. & S. P. Ry. Co.,

194 S.W. 281, 270 Mo. C29, L. It. A. 1918A,
708.

Licenses and taxes.

flee explanation, page iii.

. Reports and statements.
See explanation, page iii.

Supervision by public officers in
general.

Sup. 1917. Under Laws 1913, p. 5,
r
>6, au-

thorizing Public Service Commission to re-

quire service for the comfort and convenience

of passengers, testimony that defendant rail-

way company operated its sleeping car serv-

ice for 30 years through territory increasing

in population sustains an order requiring its

restoration for a year, where defendant did

Consult Pocket Part for later cases. For explanation, see page iii.
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not disclose its entire earnings from the aban-
doned service. State ex rel. Missouri Pac. R.

Co. v. Atkinson, 192 S.W. 86, 269 Mo. 634, L.

R. A. 1918A, 46, Ann. Gas. 1917E, 987.

Under Laws 1913, p. 640, 110, providing
that no public utility shall urge grounds not

set forth in its application for rehearing be-

fore the Public Service Commission, defend-

ant railway company waived the point that

its receiver was not joined in proceedings be-

fore the commission by not raising the point
on rehearing. Id.

Sup. 1923. Under the Public Service

Commission Law (Rev. St. 1919, c. 95), partic-

ularly sections 10412, 10425, 10438, 10439,
10447 (subdivisions 2 and 3), 10448, 10452,

10453, 10455, 10456 (subdivisions 1 and 2),

10460, 10461, 10463, the Public Service Com-
mission 'had no authority to adopt a rule re-

quiring a railroad to obtain the Commission's

permission before withdrawing a passenger
train from service. Public Service Commis-
sion of Missouri v. St. Louis-San Francisco

Ry. Co., 256 S.W. 226, 301 Mo. 157.

The Public Service Commission, in con-

ducting hearings, does not sit as a legislative
comrnitte for the purpose of formulating a

public policy and putting it into effect by the
issuance of general rules legislative in nature,
but is limited to an investigation of specific
acts of omission and commission on the part
of common carriers. Id.

Sup. 1924. Police power is attribute of
state's sovereignty, and exercise thereof, sub-

ject to constitutional qualification that it

shall be never abridged, rests with Legisla-

ture, so that power delegated by it to Pub-
lic Service Commission as to rates and serv-

ice of railroads and other public utilities is

exclusive until revoked by it. City of Cape
Girardeau v. St. Louis-San Francisco Ry. Co.,

207 S.W. 601, 305 Mo. 590, 36 A. L. R. 1488.

<=>!! . Conduct of bniineu in general.

Sup. 1886. An ordinance requiring the
street railway company to report to the city

quarterly the number of trips made, and num-
ber of passengers carried, and punishing by
fine the carrying of more than 18 passengers
on the average, is a regulation reasonable in

its nature, and is binding and valid. City of
St. Louis v. St. Louis R. Co., 1 S.W. 305, 89
Mo. 44, 58 Am. Rep. 82.

Sup. 1915. Under Interstate Commerce
Act, 15, as amended by Act Cong. June 29,

1906, 4, held, that carrier may make and file

reasonable regulations touching the manner

in which shipments arc to be made, and such

regulations are enforceable. Donovan v.

Wells Fargo & Co., 177 S.W. 839, 265 Mo. 291.

Sup. 1917. Under Laws 1913, p. 556, em-
powering the Public Service Commission to re-

quire equipment for the comfort of passengers,
the commission may require a railroad to op-
erate sleeping cars. State ex rel. Missouri
Pac. Ry. Co. v. Atkinson, 192 S.W. 86, 269 Mo.
634, L. R. A. 1918A, 46, Ann. Cas. 1917E, 987.

An order of the Public Service Commis-
sion requiring Pullman car service on a branch
line is not necessarily unreasonable because

entailing an operating loss on the branch line

when considered separately from main line

traffic. Id.

App. 1910. An ordinance regulating
street railways by providing that conductors
shall not allow ladies or children to leave or

enter the cars when the same are in motion is

valid. Johnson v. St. Joseph Ry., Light, Heat
& Power Co., 128 S.W. 243, 143 Mo. App. 376.

. Charges.
Actions for excess of charge paid, see post, @=*

202.

Charges for carriage of goods in general, see

post, <S=188-197.

Charges for carriage of passengers in general,
see post, @=248yj-261.

Liability of carrier to shipper for excess

charged, see iK>st, @=>200.

Penalties for violation of regulation, see post,

<3=>19, 20.

Repeal of statutes, see ante, <=>2.

<==>!2 (1). Scope and validity of regula-
tion* in general.

Sup. 1875. A right conferred on a rail-

road corporation to regulate freight rates is

subject to the inherent right of the state to
make police regulations and to the common-
law right of every citizen to hold a common
carrier responsible for every violation of its

duty as a common carrier. Sloan v. Pacific
II. R., 61 Mo. 24, 21 Am. Rep. 397.

The Legislature in chartering a railway
company may abandon the right to regulate
the freight rates the company shall receive for

transporting property. Id.

Sup. 1884. Under Rev. St. 1879, 833,

834, dividing all freight, to be shipped by rail,

into classes, saw logs are included in class J.

under the expression, "all heavy articles in

car loads," although saw logs are not spe-
cifically mentioned at all. Burkholder v. Un-
ion Trust Co., 82 Mo. 572.
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Sup. 1008. Under Rev. St. 1899, | 1136

(Ann. St. 1906, p. 075), prohibiting carriers
from charging shippers more than the public
tariff rates, such rate is compensation for the

performance of all the carrier's common-law
or statutory duties. George v. Chicago, K.
I. & P. Ry. Co., 113 S.W. 1009, 214 Mo. 551,
127 Am. St. Rep. 600.

Sup. 1009. Demurrage Act, April 12,
1005 (Laws 1005, p. 110, 5 [Ann. St. 1006,
1082-5 J), gives shippers or consignees 48 hours
for loading or unloading cars of less than
60,000 pounds capacity, and 72 hours for cars
of 60,000 pounds or greater capacity, and im-

poses a demurrage of not more than $1 per car

per day on all cars not tendered to the com-

pany within those periods. Rev. St. 1800,
llf>3 (Ann. St. 1006, p. 1005), classifying

freight, became effective the same time as the

demurrage law, and places lumber, laths, etc.,

in class G, and section 1104, Rev. St. 1800, as
amended by Sess. Acts 1005, p. 102 (Ann. St.

1006, p. 1005), fixes a rate for freight in class

G in car load lots of 30,000 pounds minimum
weight, not exceeding five cents per 100

pounds for the first 25 miles, one-half cc*nt per
100 pounds for the second 25 miles, etc. Held,
construing the demurrage act in connection

with the statute, that the word "capacity" in

the demurrage act did not refer to the esti-

mated carrying capacity of the car, but to

the weight of the load, so that the consignee
of lumber weighing less than 60,000 pounds
in a 60,000 pound capacity car, would be en-

titled to only 48 hours free time in which to

unload. E. R. Darlington Lumber Co. v. Mis-

souri Pac. Ry. Co., 116 S.W. 530, 216 Mo. 658.

Sup. 1015. Under Rev. St. 1000, 3111,
railroad held not entitled to charge for team
track storage any amounts above the statu-

tory demurrage. State ex rel. Kansas City
Southern Ry. Co. v. Public Service Commis-
sion, 178 S.W. 55, 265 Mo. 300.

Sup. 1016. In a proceeding before Pub-
lic Service Commission to determine freight

rates, rights of the parties depend upon the
status of their dealings which existed when
complaint was filed, and not upon subsequent
conditions or shipments. Lusk v. Atkinson,
186 S.W. 703, 268 Mo. 109.

Sup. 1017. Public Service Commission
Act, 47, confers authority upon the Public
Service Commission to raise railroad rates

above maximum fixed by Legislature by Laws
1005, p. 102, as amended by Laws 1007, p. 171.

State ex rel. Rhodes v. Public Service Com-
mission of Missouri, 104 S.W. 287, 270 Mo.
547.

Legislature has right to fix reasonable
maximum rates for carriage of intrastate

freight and passengers by railroads, even in

absence of specific authority such as is con-
tained in Const. Mo. art. 12, f 14. Id.

Public Service Commission Act, 47, con-

ferring upon Commission power and duty to
ascertain and establish reasonable maximum
rates for carriage of persons and freight in

intrastate traffic by railroads In state, is con-
stitutional. Id.

Legislature can fix maximum rate to be

charged by railroads in Missouri for intra-
state freight and passenger trafllc without
providing means in act itself for judicial re-

view of fact of reasonableness of rate; and
while it could not delegate such absolute pow-
er to the Public Service Commission, Public
Service Commission Act by sections 110, 111,

amply provides for a review of the Commis-
sion's orders. Id.

Sup. 1019. Const, art. 12, f 20, prohibit-
ing grant of right to construct street railway
without consent of local authorities and that
franchise granted shall not be transferred
without similar assent, does not devest Leg-
islature of authority, under the police power,
to change rates of street railway. Kansas
City v. Public Service Commission of Mis-
souri, 210 S.W. 381, 276 Mo. 530, error dis-

missed (1010) 40 S. Ct. 54, 250 U. S. 652, 63 L.
Ed. 1100.

Laws 1013, p. 583, 47, as to authority of
Public Service Commission, held to empower
commission to raise rates fixed by franchise

agreement. Id.

App. 1005. Rev. St. 1809, 1092, requires
railroads to furnish double-deck cars for ship-
ment of sheep, and to allow shippers to load
both decks to the aggregate of 20,000 pounds,
and declares that it shall not be lawful for

any railroad to charge for transportation of
a double-deck car more than the legal rate of

freight allowed for the shipment of stock.

Section 1093 provides that if a railroad shall

neglect to furnish double-deck cars it shall not

charge for transportation of sheep more than
one-half the legal rate of freight allowed for
the shipment of stock. Sections 1103 and 1194
make a statutory classification of freight, and
provide a maximum rate for "live stock in

carloads." Held, that a carrier was not there-

by required to charge the same rate for the

shipment of sheep in two single-deck cars as
was charged for the shipment of other live

stock, so long as the rate charged for the ship-
ment of sheep did not exceed the statutory
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maximum rate fixed for live stock. Wynn v.

Wabash R. Co., 86 S.W. 562, 111 Mo. App. 642.

App. 1906. A carrier can acquire no

right to impose an unlawful freight rate from

the act of the board of railroad and warehouse

commissioners approving the same. McGrew
v. Missouri Pac. Ry. Co., 94 S.W. 719, 118 Mo.

App. 379.

$=12 (2). Local and through rate*.

Sec explanation, page in.

<=>12 (3). Long- and Mhort hnnl.

Sup. 1S93. Plaintiff shipped coal over

defendant's railroad from C. to K., the rates

charged being greater than rates advertised

on the same date for shipments of coal over

defendant's road in the same direction from

M. to K., a greater distance. Hchl an unlaw-

ful discrimination, though no coal was actual-

ly shipped from M. to K. on the day on which

plaintiff's coal was shipT>ed, since defendant,

in advertising a certain rate from M., must bo

deemed to have charged such rate within Rev.

St. 2637, making it unlawful for a carrier to

"charge" a greater compensation for trans-

portation of like kinds of proi>erty, under sim-

ilar circumstances, for a shorter than Ji longer

distance in the same direction. Heawell v.

Kansas City, Ft. S. & M. R. Co., 24 S.W. 1002,

119 Mo. 222, writ of error dismissed (1S96) 17

fl. Ct.WKi.41 L.Ed. 1179.

Sup. 1926. Long and short haul statute

held impliedly regaled by later act (Rev. St.

1919, g 9974, 9986). McGrew Coal Co. v.

Mellon, 2S7 S.W. 450, 315 Mo. 79S, certioruri

denied (1927) 47 S. Ct. 456, 273 U. S. 752, 71

L. Ed. 874.

Statute held not to prohibit greater

charge, for short than longer haul in differ-

ent directions under different conditions (Rev.

,St. 1919, 9986). Id.

Long and short haul statutes held im-

pliedly repealed by Public Service Commis-
sion Act (Rev. St. 1919, 9974, 9986, 10456).

Id.

PaaMena-er rate*.

Sup. 1927. City of St. Louis may require,

under penalty, that public observe its rules

and regulations affecting rates of street rail-

way. Ex parte Packman, 296 S.W. 366, 317

Mo. 732.

<g^x>12 (5). ReaMonahlenena in g-eneral.

Sup. 1892. Where the term "car load,"

us used in Rev. St. 1879, 833, providing for

the appointment of railroad commissioners,

the division of freights Into certain classes,

and the fixing of maximum rates at so much
per "car load" for each class, has been con-

strued by the commissioners, whose duty it is

to enforce the said statute, as meaning, in the

light of existing usage, 10 tons instead of all

that a car can safely carry, this construction,

being reasonable and just, will be upheld,

especially where it has been acted upon long

enough to have become a rule. Ross v. Kan-
sas City, St. J. & C. B. R. Co., 19 S.W. 541,
111 Mo. 18.

Sup. 1910. The regulation of railroads is

within the legislative power of the state, and
the state may fix rates and authorize them to

be charged and place them beyond the power
of the interference of the courts on the ground
that they are extortionate, and such rates, ex-

cept for some constitutional or statutory pro-
vision so authorizing, cannot be adjudged by
the court to be extortionate. McGrew v. Mis-

souri Pac. Ry. Co., 132 S.W. 1076, 230 Mo.

4!W; Id., 1 S.W. 1033, 258 Mo. 23.

Sup. 1914. Under Public Utilities Act,

47, (M), 127, Public Service Commission held

empowered to authorize carrier to charge

greater rates than the maximum rates pre-

scribed in Rev. St. 1909, * 3231 et scq., where
such maximum rates do not produce a reason-

able return on the value of the carrier's prop-

erty. State ex rcl. Missouri Southern R. Co.

v. Public Service Commission, 168 S.W. 1156,
259 Mo. 704.

Sup. 1918. Neither the Legislature nor

its administrative agency can fix rates which
are confiscatory of the property of the carrier.

City of St. Louis v. Public Service Commis-
sion of Missouri, 207 S.W. 799, 276 Mo. 509;
Same v. Public Service Commission, 207 S.W.
805.

Sup. 1921. Rev. St. 1909, 3241, pre-

scribing u coufiscjitory rate for shipment of

railroad ties by railroad given certain claswi-

ficntion by section 3231, was void as to such

confiscatory rate, regardless of whether the
rates prescribed l>y the statute as a whole
would give adequate returns on the invest-

ment. Hackworth v. Missouri Southern R.

Co., 227 S.W. 1032, 286 Mo. 282, 15 A. L. R.
170.

Sup. 1928. That railroad earns reason-

able profit on business as whole does not
alone justify denying increase in rates for

particular service. State ex rel. and to Use
of Pugh v. Public Service Commission, 10 S.

W.(2d) 946.
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f). Con Mlderation of other line* or
entire *ytem In determining rea-

MonalileneM of local rate*.

See explanation, page Hi.

Proceeding* before
and oommlBlonii.

officers

Sup. 1910. Rates violating Const, art. 12,

12, and Rev. St. 1900, 3173, prohibiting
charging more for short than long hauls, are

unlawful, and may he abrogated without a
finding by the commission that they are un-
reasonable. Missouri Southern R. Co. v. Pub-
lic Service Commission, 214 S.W. 379, 279
Mo. 484.

Sup. 1924. Under Const, art. 6, 1, 28,
and 31, the Railroad and Warehouse Commis-
sion, or its successor, the Public Service Com-
mission, has no jurisdiction or authority to

determine the purely judicial question in-

volved in a claim for damages by a shipper
arising out of an excessive freight charge.
State ex rel. and to Use of Missouri Pac. R.
Co. v. Public Service Commission, 2H9 S.W.
445, 303 Mo. 212.

$=al2 (7). Evidence an to reaMonablenenn.

Sup. 1919. Evidence that a railroad op-
erated two industrial spur tracks, each about
five miles in length, charging rates covered by
tariffs on file with the Public Service Com-
mission, etc., Itrkl to sustain Commission's
finding that such spurs were part of the rail-

road, although the railroad did not own the

right of way upon which they were construct-
ed and used a different kind of engine in oper-
ating on the spurs. Missouri Southern R.
Co. v. Public Service Commission, 214 S.W.
379, 279 Mo. 484.

Sup. 1921. A rate is presumed noncon-

fiscatory until its confiscatory character is

made to appear. Hackworth v. Missouri
Southern R. Co., 227 S.W. 1032, 286 Mo. 282,
15 A. L. R. 170.

In action involving question of whether
rates fixed by statute were confiscatory, it will

be presumed that the rates previously charged
were reasonable. Id.

Sup. 1928. Evidence held to sustain
Public Service Commission's finding that sub-
urban passenger service was furnished at

loss, and that increased rates approved by it

would not yield appreciable profit. State ex
rel. and to Use of Pugh v. Public Service

Commission, 10 S.W.(2d) 946.

(f>). Condition* in arrant of franchiseand agreement* with municipal!-*
tie*.

Sup. 1918. Const, art. 12, 20, prohibit
ing the General Assembly from granting the
right to construct and operate a street rail-
road without consent of local authorities, con-
fers no special authority upon the city to pre-
scril>e terms, conditions, and passenger fares
which would not be subject to legislative con-
trol under the state's police power. City of
St. Louis v. Public Service Commission- of
Missouri, 207 S.W. 799, 276 Mo. 509; Same
v. Public Service Commission, Id. 805.

Const, art. 12, 20, requiring a city's con-
sent to construction and operation of a street
railroad, neither grants nor prohibits the city
from admitting upon terms and conditions in-

cluding fixed fares, which power is incidental
to the power to withhold consent, and a city
so contracting acts under its general reserved
jK>wers subject to the public policy of the
state. Id.

A city ordinance authorizing construction
and ojK'ration of a street railroad and fixing
fares was subject to the unexerted power of
the legislature, now delegated to the Public
Service Commission, to regulate and displace
such rates, subject to judicial review. Id.

<gz=>12 (1O). Trnimfera to connecting line*
of name company.

Sup. 1903. Rev. St. 1899, 1112-1115,
requiring delivery by the initial carrier of
freight upon any track it owns, leases, or uses,
or can use, does not prevent such initial car-
rier from assessing a reconsignment charge
for delivering a shipment upon another track
than that upon which it was originally placed.

State ex inf. Crow v. Atchison, T. & S. F.
R.v. Co., 75 S.W. 776, 176 Mo. 687, 63 L. R.
A. 761.

App. 1912. An ordinance requiring a
street railway company to furnish transfers
to enable imssengers to go by reasonably di-
rect routes does not deprive the company as a
carrier from making reasonable rules. Duke
v. Metropolitan St. Ry. Co., 148 S.W. 166,
160 Mo. App. 121.

RalMliiK rate* lowered for pur-
pose of competition.

Sec explanation, page Hi.

Preference! and discriminations,
Discrimination apart from statutory regula-

tions, see post, @199.
Discriminations and overcharges in general,

see post, @=>202.

Exclusive privileges, see post, @14.
Penalties for violation of regulations, see post.
<&19, 20.

Statutory provisions, see ante,

Consult Pocket Part for later cases. For explanation, see page ili.
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(1). Prohibition In veneral.

Sup. 1014. Const, art. 12, 14, and Rev.
St. 1000, 3232, forbidding discrimination,
is binding upon the state, notwithstanding
that by the Constitution railroads are de-

clared to be public highways. State v. Mis-

souri, K. & T. Ry. Co., 172 S.W. 35, 2(!2 Mo.

507, L. R. A. 1015C, 778, Ann. Cas. 1016E, 040.

Unjust discrimination in railroad rates

was forbidden by common law. Id.

Sup. 1020. Under Rev. St. 1000, 3184,

providing that it shall be unlawful for any
common carrier to subject any particular per-

son to any undue or unreasonable prejudice
or disadvantage with respect to such trans-

portation, motive is immaterial, and, in action

for refusal to deliver a car of coal, ill will

or disfavor between carrier and consignee

need not exist. Alexander v. Chicago, M. &
St. P. R. Co., 221 S.W. 712, 282 Mo. 236, 11

A. L. R. 867.

Rev. St. 1000, 3184, forbidding a carrier

to give any undue or unreasonable prefer-

ence or advantage to any particular j>erson,

and also forbidding carrier to subject any

particular person to any undue or unreasona-

ble prejudice or disadvantage, creates two of-

fenses, and it is not necessary to latter of-

fense that it be shown that some one else was
given a preference. Id.

Sup. 1026. Common law did not prohib-
it mere unjust discrimination between local-

ities, though prohibiting such discrimination

between individual shipi>ers. McGrew Coal

Co. v. Mellon, 287 S.W. 450, 315 Mo. 708, cer-

tiorari denied (1027) 47 S. Ct. 456, 273 U. S.

752, 71 L. Ed. 874.

Sup. 1027. Term "facilities," as used in

statutory and constitutional provision regard-

ing discrimination, includes only those em-

ployed in transportation and which railroad

undertakes to furnish as common carrier

(Const, art. 12, 23 ; Rev. St. 1010, 0075,

0085). Canary Taxicab Co. v. Terminal Ry.
Ass'n of St. Louis, 204 S.W. 88, 316 Mo. 700.

Only those having right to demand partic-

ular service from carrier in its capacity as

common carrier are protected by constitution-

al and statutory provisions regarding discrim-

ination (Const, art. 12, 23; Rev. St. 1010,

0075, 0085). Id.

Sup. 1028. That railroad's passenger
rate is discriminatory does not render it un-

lawful, unless arbitrary and unreasonable;
"unjust discrimination." State ex rel. and

to Use of Pugh v. Public Service Commis-
sion, 10 S.W.(2d) 046.

App. 1886. Rev. St. 821, provides that
no railway company shall make any discrim-
ination in charges or facilities in the transpor-
tation of freight or passengers between trans-

portation companies or indivduals, nor in the

transportation of freight between commission
merchants, and that any corporation violating
tho statute shall forfeit to the injured party
the whole amount of such transportation
charged. Held, that equity could not be in-

voked for the purpose of enforcing the same
terms in favor of plaintiff as defendant rail-

road was granting to another. Chouteau v.

Union Ry. & Transit Co., 22 Mo. App. 286.

App. 1012. Rev. St. 1000, 3184, 3101,

prohibiting discrimination by carriers, and
authorizing recovery of triple damages there-

for, applies only to iiitrastate commerce, and
has no application to commerce between the
states. Steel v. St. Louis, I. M. & S. Ry. Co.,

147 S.W. 217, 165 Mo. App. 311.

App. 1010. It was unlawful for a car-

rier to charge or for a consignee to pay any
less than the lawful rate published pursuant
to Act CH)ng. June 20, 1006, 2 (34 Stat. 586) ;

neither rebates, concessions, or other devia-

tions from such approved and published tariff

rates being allowed, in view of Act Cong. Feb.

10, 1003 (32 Stat. 847). Mobile & O. R. Co. v.

Luelede Lunger Co., 216 S.W. 708, 202 Mo.

App. 630.

A consignee of nn interstate shipment is

charged with knowledge of the legal pub-
lished tariff rates, aud that rates fixed in a

schedule of rates filed and published under
acts of Congress are the only lawful rates;
all persons being charged with knowledge of

the law. Id.

<=>13 (2). What constitutes discrimina-
tion.

Sup* 1004. Where a railroad company
charges higher rates for carrying freight a
less distance than its published rates for

carrying it a greater distance in the same
direction over the same road, it violates Rev.
St. 1890, 1133, 1134, prohibiting discrimina-

tion between localities, or charging a greater
rate for a shorter haul, though it does not

actually carry any freight the greater dis-

tance. Cohn v. St. Louis, I. M. & S. Ry. Co.,

70 S.W. 061, 181 Mo. 30.

Sup. 1012. Rev. St. 1000, 3173, pro-

hibiting discrimination in transportation

charges as between long and short hauls of

This Digest ifl compiled on the Key-Number System. For explanation, see page iil.
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the same class of freight on the same road,

applies where the transportation is over the

same road, but not where the two hauls are

over different lines operated by different cor-

porations, though they have common officers.

E. R. Darlington Lumber Co. v. Missouri

Pac. Ry. Co., 147 S.W. 1052, 243 Mo. 224.

Sup. 1914. The one-cent militia faro law

(Rev. St. 1900, 8396) is not in violation of

Const, art. 12, 23, forbidding discrimination

between or in favor of transportation com-

panies and individuals. Stale v. Missouri, K.

& T. Ry. Co., 172 S.W. 35, 2(52 Mo. 507, L.

R. A. 1915C, 77S, Ann. Cas. 1916E, 949.

Tho one-cent militia fare law (Rev. St.

1909, 839(5) violates Const, art. 12, 14, pro-

viding that the General Assembly shall pass
laws to prevent unjust discrimination in pas-

Ronger tariffs, etc.. conceding that a one-cent

faro is "unjust" discrimination. Id.

Tinder Const, art. 12, 14, forbidding un-

just discrimination in railroad rates, it docs

not follow that because a discrimination is

apparent, it is an unjust discrimination. Id.

The one-cent militia fare law (Rev. St.

1909, 8390) held to constitute unjust dis-

crimination under ('oust. art. 12, 14, in view

of Rev. St. 1909, $ 3232, fixing the maximum
faro for adult passengers at two cents a mile.

i(i

Sup. 1917. An order of the Public Serv-

ice Commission, made on complaint of travel-

ing salesmen, fixing a different and lesser

charge for storage of baggage on certain days
for such travelers than was fixed by general

order governing charges on baggage of other

persons, was unfair, unreasonable, and void.

Atchison, T. & S. F. Ry. Co. v. Public Serv-

ice Commission of Missouri, 192 S.W. 460.

Sup. 1923. A switch track for loading and

unloading freight is clearly a "facility" with-

in the meaning of Rev. St. 1919, 9975, in-

hibiting discrimination by common carriers

in charges or facilities. Tucker v. St. Louis-

San Francisco Ry. Co., 250 S.W. 390, 298 Mo.

51, aflirming judgment (App. 1921) 233 S.W.
512.

Sup. 1928. That 50-ride bearer commu-
tation tickets sold at higher mileage rate

than 10-ride tickets held not to establish

unjust discrimination. State ex rel. and to

Use of Pugh v. Public Service Commission,
10 S.W.(2d) 046.

Mileage is not sole test in determining
whether suburban passenger service rates are

unjust and discriminatory, but other circum-
stances are to be considered. Id.

Arrangement of suburban passenger rates
into groups is not invalid solely because It

results in preference in mileage rate. Id.

Evidence TieJd not to show that Public
Service Commission's order approving in-

creased suburban passenger rates was unjust-

ly discriminatory, unreasonable, or unlawful

(Rev. St. 1919, 10535). Id.

App. 1886. A contract by a railway com-

pany with a shipper whereby it was agreed
that he was to pay the regular tariff rates and
then receive a rebate on every 100 pounds
shipped was not within the prohibition of

Rev. St. 815, 821. McNees v. Missouri Pac.

Ry. Co., 22 Mo. App. 224.

App. 1898. A clause in a contract where-

by a railway company agreed to transport all

grain in bulk which might be delivered to it

by its lessees at his warehouse in quantities
of not less than one full carload, at one time,

to stations on its road, at a rate which would
be loss by 1 per cent, per 100 ]>ounds for grain
in bulk than the charges made by it to tran-

sient shippers, who delivered grain to it by
wagons or otherwise, is not in violation of

Rev. St. 1879, 2620, 2630, 2632, the latter

section providing that, if a railway company
shall charge or receive from any person a

greater or less compensation for any service

rendered in the transportation of any kind
of property on such railroad within the state

than it charges or receives from any other

person for doing for him a like service in the

transportation of a like kind of property, un-
der substantially like circumstances and con-

ditions, such carrier shall be deemed guilty
of unjust discrimination. American Cent.

Ins. Co. v. Chicago & A. Ry. Co., 74 Mo.

App. 89.

App. 1905. The charge of a higher
freight rate for transportation of sheep than
that fixed for the transportation of cattle and
other live stock did not constitute a discrim-

ination, within Rev. St. 1899, 1129, provid-

ing that, if any carrier shall charge a greater
or less compensation for any service in the

transportation of any kind of property than
it charges any other person for doing for

him a "like service" in transportation of a
"like kind of property" under substantially
like circumstances and conditions, such car-

rier shall be deemed guilty of unjust discrim-

ination. Wynn v. Wabash R. Co., 86 S.W.

562, 111 Mo. App. 642.

Consult Pocket Part for later cases.
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App. 1911. Rev. St. 1000, 3107, 3121,

requiring carriers to receive and carry live

stock without discrimination, do not require
all freight trains at a station to receive stock.

Warner v. St. Louis & S. F. R. Co., 137 S.

W. 275, 156 Mo. App. 523.

App. 1026. Unlawful preference held un-

der facts not to have heen given shipper of

eggs by allowing him first to settle with first-

named consignee, to whom they were deliv-

ered contrary to instructions, and thereafter

file claim with defendant railroad. Amber v.

Davis, 282 S.W. 459, 221 Mo. App. 448.

<=o!3 (3). CircamMnnceft justifying dU-
crliulnatloii.

Sup. 1911. To constitute a violation of

Rev. St. ISJIO. 1133 (Ann. St. 1900, p. 974),

making it unlawful for any carrier to give

any undue or unreasonable preference to any
particular person in the transportation of

goods, a carrier must give an undue and un-

reasonable preference, and the question
whether it has done so must be determined

after considering honest comix'tition not

caused by its own act, and the cost of serv-

ice, and where a carrier is required to meet

comi>etition not caused by its own act, it may
fix its rate to meet it, though the effect may
cause shippers to pay more for a short haul

than for a long one. Colin v. St. Louis, I. M.
& S. Ky. Co., 133 S.W. 59, 151 Mo. App. (H51,

transferred from Supreme Court (19JO) 131 S.

W. 881, 227 Mo. 3<J9.

To constitute a violation of Rev. St. 1R99,

$ 1134 (Ann. St. 1906, p. 975), making it un-

lawful for any carrier to charge a greater

compensation in the aggregate for the trans-

portation of like kinds of property under
similar circumstances, for a shorter than a

longer distance over the same line in the same
direction, a carrier must charge more for a

short haul than for a longer one where the

circumstances are similar, and, where there

is honest competition not caused by it, it

may fix its rates to meet the competition

though it causes shippers to pay more for a
short haul than for a longer one. Id.

A carrier giving preferences notwith-

standing Rev. St. 1899, g 1133, 1134 (Ann.
St. 19(Xi, pp. 974, 975), prohibiting a greater

charge for a shorter haul than for a longer
one under similar circumstances and condi-

tions, may consider river competition, though
a steamboat carrier does not deliver the

freight to the consignees, but the freight

must be hauled in wagons from the river sev-

eral miles away. Id.

Sup. 1914. If the difference in railroad

rates is based upon a reasonable and fair

difference in conditions which equitably and

logically Justify a different rate, it is not an

unjust discrimination. State v. Missouri, K.
& T. Ry. Co., 172 S.W. 35, 262 Mo. 507, L. R.

A. 1915C, 778, Ann. Cas. 191 6E, 049.

<8=>14. Exclusive privilege*.

Sup. 1890. The owner of a bus line, who
has made an approach to a depot platform un-

der an oral agreement with the railway com-

pany that he should have its exclusive use,

cannot confine the teams of the rival line to

other parts of the platform, at which the

chance of getting passengers is not so good,

and to which in dry weather vehicles can be

driven or backed up with some difficulty,

while in wet weather it is very hard to do so
;

the agreement to give the exclusive privilege

being against public policy and the spirit of

Const, art. 12, 23, which prohibits "discrim-

ination charges or facilities in transporta-
tion * * * between transportation com-

panies and individuals, or in favor of either."

Cravens v. Rodgers, 14 S.W. 100, 10 L Mo.
247.

Sup. 1923. Under Const, art. 12, 2S,

prohibiting discrimination in charges or fa-

cilities between transportation companies and

individuals, a union depot or terminal com-

pany cannot discriminate in favor of one taxi-

cab owner or company by excluding others

from its premises for the purpose of receiving

or discharging passengers. (Per Woodson,
C. J., find Walker, .T.) Kansas City Terminal

Ry. Co. v. James, 251 S.W. 53, 298 Mo. 497.

A union depot or terminal company may
properly grant to a taxirab company the ex-

clusive* right to maintain a taxioab stand in-

side the station, and it may grant to such

company the right to carry passengers from
the station to some destination, as for in-

stance another dei>ot, if the route is entire-

ly over its own land ; but it cannot create a

monopoly in one taxicab company by exclud-

ing, under the guise or pretense of regulating
and controlling the use of its private prop-
erty, all other taxicabs from its plaza or ap-

proach, even though it owns the same and has
never dedicated the ground to the public.

(Per White, Ragland, and James T. Blair, JJ.)
Id.

Sup. 1927. Carrier may, in absence of

statutory or constitutional provisions, grant
exclusive privilege to one taxicab company
to solicit jKitronage on station grounds. Ca-

nary Taxicab Co. v. Terminal Ry. Ass'n of
St. Louis, 294 S.W. 88, 316 Mo. 709.
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Carrier did not unlawfully discriminate

against plaintiff tazicab company in granting
exclusive privilege to one tazicab company
to solicit patronage on station grounds (Const.
art. 12, 23; Rev. St. 1919, 0975, 0985),

Id.

App. 1009. A lease or license by a rail-

road company of its land between its tracks
and the river, held and treated by it as part
of its right of way or depot grounds, consti-

tutes a discrimination between shippers, in

violation of Rev. St. 1899, 1127 (Ann. St
1900, p. 972) ; its effect, and presumably its

intent, being to give one company, engaged in

floating ties down the river for shipment by
the railroad an advantage over others in

the same business, in getting them to the
cars. Hobart-Lee Tie Co. v. Stone, 117 S.W.

t>04, 135 Mo. App. 438.

=>15. Connection! with and facilitiei
to other carriers.

App. 1004. The evident purpose the Leg-
islature had in view in enacting Rev. St.

1800, S 1075, making it the duty of railroad

corporations to stop all trains carrying pas-
sengers at the junction of other railroads a
sufficient length of time to allow the trans-

fer of passengers, baggage, etc., was to af-

ford facilities to persons traveling on one
railroad and destined to some point on an-

other intersect ing it. State ex rel. McPher-
son V. St. Louis <fc S. F. R. Co., 79 S.W. 714,
105 Mo. App. 207.

Rev. St. 1SOO, 1075, requiring railroads

to stop all trains carrying passengers, at the

junctions of other railroads a sufficient length
of time to allow the transfer of passengers
jK^rsonal baggage, mails, and express freight
from the trains of the intersecting roads, does
not require such roads to stop all trains at

each intersection, whether or not there be

any persons, baggage, mails, or express mat-
ter from the intersecting roads to be trans-

ferred ; but, in order to establish a case un-

der the statute, it is necessary to prove that

on a day specified the railroad failed to stop
a train at a junction point when there was a

passenger, baggage, mail, or express matter
from the connecting railroad to be transferred

and carried on the train not stopping. Id.

Use of carrier's premises.

Sup. 1027. Carrier's station grounds
must be devoted primarily to public use to

extent necessary for public objects to be ac-

complished by railroad. Canary Taxicab Co.

v. Terminal Ry. Ass'n of St. Louis, 294 S.W.

88, 310 Mo. 709.

App. 1890. Where a city enacts a valid
ordinance prohibiting hackmen and porters
from soliciting custom and trade at railway
depots within the city, the operation of such
ordinance cannot be suspended by a railway
company which assumes to authorize such a
person to solicit business at its depot. City
of Chillicothe v. Brown, 38 Mo. App. 609.

App. 1898. Where the keeper of a hotel
enters a depot and undertakes to perform the
work of a "runner" for his house, he becomes
subject to the regulation of an ordinance for-

bidding those soliciting trade or patronage
for any hotel to enter the depot City of Lad-
donia v. Poor, 73 Mo. App. 465.

App. 1898. Where a city of the fourth
class had power to regulate and license tav-

erns, hotels, etc., and to regulate such occu-

pations as hackmen, draymen, drivers, por-
ters, etc., and to make all necessary ordinanc-
es for the welfare of the city, an ordinance,
declaring it unlawful for any person to enter
on any depot, platform, or on the premises
of any railroad within the city for the purpose
of soliciting trade or patronage for any ho-

tel, was not unreasonable. City of Laddonia
v. Poor, 73 Mo. App. 465.

$=>17. Combinations of carriers.
See explanation, page Hi.

$=18. Proceedings to enforce or to pre-
vent enforcement of regulations*

<g=18 (1). Remcdlen and Judicial supervi-
sion in general.

Sup. 1912. A voluntary unincorporated
association held without legal authority to
institute in its own behalf and for the benefit
of another proceedings before the Railroad
and Warehouse Commissioners challenging
the reasonableness of switching charges. E.
R. Darlington Lumber Co. v. Missouri Pac.

Ry. Co., 147 S.W. 1052, 243 Mo. 224.

Where a proceeding instituted before the
Railroad and Warehouse Commissioners chal-

lenging the reasonableness of switching
charges was not legally instituted by a party,
as provided by Rev. St. 1909, 3192, vhe party
could not complain of the court's failure to

render judgment as provided by sections 3201
and 3202. Id.

$=a!8 (2). Appeal from order* of officer or
board.

Sup. 1928. Public Service Commission
had right to appeal from judgment reversing
its order respecting railroad passenger rates

and to be represented thereon by its general

Consult Pocket Part for later cases. For explanation, see page iii.
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counsel (Rev. St. 1919, 10525, and 10416
as amended by Acts 1923, p. 330). State ex
rel. and to Use of Pugh v. Public Service Com-
mission, 10 S.W.(2d) 94G.

$s18 (3). Actloni to enforce or net anlde
decision* of officer or board.

See explanation, page tit.

$=3! 8 (4). Proceeding to enforce rea*nla-
tton an to connection* with or facil-

ities to other carriers.

See explanation, page Hi.

=a!8 (5). Remedies of persons aggrieved
by discriminations.

Sup. 1904. In an action against a rail-

road company, under Rev. St. ISO!), 1133,

1134, for discrimination in freight charges,
where there were several acts of discrimina-

tion, it is not necessary to state each as a

separate cause of action. Oohn v. St. Louis,
I. M. & S. By. Co., 79 S.W. 001, 181 Mo. 30.

Though, in nn action against a railroad,

under Rev. St. 181)9, 1130, for unreasonable

charges, the plaintiff must show that the

charges were more than the rates fixed by the

carrier and approved by the Board of Rail-

road Commissioners, such a showing is not

necessary in an action under sections 1133

and 1134 for discrimination between locali-

ties, and for charging a higher rate for a
shorter than for a longer haul. Id.

In an action against a railroad company
for the violation of Rev. St. 381)9, 1133, pro-

hibiting railroads from giving any unreasona-

ble advantage to any locality, or subjecting

any locality to unreasonable disadvantage,
and section 1134, prohibiting them from

charging higher rates for a shorter than for

a longer haul, a petition alleging that the

defendant has charged the plaintiffs a higher
rate for shipping freight from a certain point
to their station than its published tariffs from
the same point in the same direction to sta-

tions at a greater distance specifying the

difference In the charges, and the amount on

which the excessive freight was paid, and

alleging that merchants doing business at the

other points were given an undue advantage
over plaintiffs sufficiently states in what

way they were injured by defendant's acts.

Id.

Injunction.

See explanation, page iii.

. Damage* for violations of regula-
tions.

Measure of damages in absence of statutory

provisions as to damages, see post, <=201.

Sup. 18&4. Under Bev. St. 1879, 835,

allowing the recovery of treble damages for

illegal freight charges, a petition alleging that

plaintiff shipped two car loads of saw logs
over defendant's road, a distance of over 25,

and under 50 miles, and that defendant charg-
ed, and the plaintiff paid, an excess over the

legal rates allowed defendant for such freight,
is sufficient without alleging to what class of

freight the shipment belonged. Burkholder
V. Union Trust Co., 82 Mo. 572.

Sup. 1884. Plaintiff brought an action

under Rev. St. 1879, S35, to recover i>enalty
for overcharges for transportation. Each
count in the petition set up the difference be-

tween the two points between which plain-
tilt's freight had been carried, the legal rate

of charges, the amount charged, and the ex-

cess, and the petition further contained a

prayer for judgment, and that the damages
be trebled "according to the provision of sec-

tion 835 of the statute of this state." TM<1,
that the j>otition was sufficient, as the statute

under which the action was brought was a

public act and it was only necessary to state

tho facts which bring the case within the la\v.

Reynolds v. Chicago & A. R. Co., 85 Mo. 1)0.

Sup. 1900. Act March 31, 1887, relating

to damages to live stock resulting from defec-

tive cars, did not provide that treble damage
could be recovered from the carrier. Hess.

Acts 1889, p. 105, authorizing the recovery of

treble damages for certain injuries by car-

riers, did not include damages resulting from
defective cars. Both sections were iucorix>-

rated in h:oc vorba into Rev. St. 1881). 8 251)0,

2591, 2507, in chapter 42, art. 2, relating to

railroads. Rev. St. 1889, (MUK5, provided
that all acts of a general nature, re-enact od

therein, should be construed as a continuation

of such laws, and not new enactments. 7/r/d.

that treble damages could not be recovered

for injuries to live stock resulting from de-

fective cars, as the re-enactment did not make
the separate statutes part of the same act.

Paddock v. Missouri Pac. Ry. Co., 50 S.W.

453, 155 Mo. 524.

Sup. 1904. Where a railroad company
violated Rev. St. 1899, 1133, 1134, prohibit-

ing discrimination in freight charges, one

damaged thereby, is entitled, under the ex-

press provisions of section 1140, to recover

three times the amount of his damages, and
a reasonable attorney's fee, to be taxed as

part of the costs. Conn v. St. Louis, I. M.
& S. Ry. Co., 79 S.W. 961, 181 Mo. 30.

Sup. 1920. A petition for treble damages
and attorney's fees for refusal of carrier to
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deliver car of coal In violation of Rev. St.

1901), $ 3184, making it unlawful for a com-
mon carrier to subject any one shipi>er or

consignee to any undue or unreasonable prej-
udice or disadvantage, need not charge that

shipment was an hitrastate one, since, if ship-

ment was an interstate one, exclusively with-
in purview of federal statutes, that would
be a matter of defense. Alexander v. Chi-

cago, M. & St. P. R. Co., 221 S.W. 712, 282 Mo.
11 A. L. H. 807.

App. 1889. A petition alleged that de-

fendant is a railroad corporation within the

state of Missouri, operating a milroad be-

tween certain points, that plaintiff offered

defendant a car load of hogs for transporta-

tion between certain points, the distance be-

ing more than 125 miles and less than 13S

miles, and that the rate prescribed by Rev.

St. S 833 834 amounted to a sum of $31, that

defendant wrongfully refused to ship the hogs
for such rate, and demanded, and plaintiff

was compelled to pay under protest, the sum
of $40 therefor, wherefore plaintiff demanded
the difference, or the sum of $1) and other ap-

propriate relief. Jlrld that, though such

petition did not in fact contain a prayer to

recover the penally of treble damages pro-
vided for by section S35, it nevertheless stated

a cause of action for a penalty under such

section, it being proper for the court, after

verdict in favor of plaintiff, to treble the

sum, under the statute, on motion. Young
v. Kansas City, St. J. & C. B. Ry. Co., 33 Mo.

App. 509.

An action against a carrier to recover
three times the amount of an overcharge for

freight shipjxui us authorized by Rev. St.

835 is an action to recover penalty. Id.

App. 3890. In an action based on Rev.
St. 1879, 8 S44, to recover three times the

amount of excess charged and received by
defendant, where defendant denies that a
rate was fixed by the commissioners, the

burden is on the plaintiff to establish such
fact. And failing to do so he should not be

permitted to recover under this section with-
out amending his petition. Scammon v. Kan-
sas City, St. J. & C. B. R. Co., 41 Mo. App.
194.

Where an action was brought under Rev.
St. 1879, g 844, to recover three times the
amount of excess charged plaintiff, and at the
trial plaintiff failed to prove that any of the

charges had been fixed by the railroad com-
missioners as provided by sectfions 842, 844,

he was not entitled to recover as if his action
had been based on section 835. Id.

App. 1895. Where the statute (Rev. St
1889. $ 2590) requires railroad companies to
furnish stock cars with trapdoors in the top,
and provides a penalty for failure to do so,
the fact that the shipper knew that the car
furnished him had no trapdoors will not es-

top him from claiming damages for injuries

resulting from the lack of such doors. Pad-
dock v. Missouri Pac. Ry. Co., 60 Mo. App.
328.

T'nder Rev. St. 189, 2590, requiring
railroad companies to furnish stock cars with
trapdoors in the roof, one at each end, and
making the companies liable to all persons
damaged by failure to furnish such cars, and
reasonable attorney's fees, construed in con-
nection with section 2597, authorizing the re-

covery of treble damages, an action for fail-

ure to put in trapdoors to recover treble dam-
ages and attorney's fees is authorized. Id.

App. 1901. Plaintiff brought an action
against defendant on five separate causes of
action set forth in five counts. The second
and fifth counts were based on Rev. St. 1889,
2<!3(, which declares it to be unlawful for a
common carrier to give one person any un-
due or unreasonable advantage or preference,
or subject any person to an unreasonable prej-
udice or disadvantage. Said counts charged
that defendant gave to a certain shipper an
advantage over plaintiff in the shipment of
coal in the way of better rates. The third and
fourth counts were based on Rev. St. 1889,
21KJ7, which makes it unlawful for a common
carrier to charge for the same kind of prop-
erty a greater sum for a short distance than
is charged for a longer distance. Said counts
alleged that defendant violated said statute in

shipments made by plaintiff wherein he was
charged a greater sum for a shipment than
was another shipper for a shipment to a great-
er distance than plaintiff's shipment. Plain-
tiff sought judgment for f1,000 on all four

counts, as provided for by Rev. St. 1889,
2(J(53, and his prayer for relief was to the
effect that he was aggrieved in the premises,
and that a cause of action had accrued to him
to demand and sue for the sum of $1,000 and
costs of suit for such offense, and prayed judg-
ment for such sum of $1,000 in costs accord-

ing to the statute in such, cases made and
provided, and for all other and general re-

lief to which he might be entitled. The pro-
visions of the statute upon which the action
was based were carried forward into the Revi-
sion of 1889 from Extra Sess. Acts 1887, p. 10,

Consult Pocket Part for later cases. For explanation, see page 111.
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8 3, which said act also provided as a penalty
for the violation of its provisions treble dam-
ages sustained as well as an attorney's fee.

Held, that plaintiff was entitled to recover

treble damages, notwithstanding his prayer
for relief was based upon section 26(>3. Mc-
Grew v. Missouri Pac. Ry. Co., 87 Mo. App.
250.

App. 1922. Discrimination in furnishing
cars held for jury in suit under Rev. St. 1919,

99S5, 9990, for treble damages. Stroud v.

Missouri Pac. R. Co., 230 S.W. 891, 210 Mo.

App. 311.

In a suit for treble damages for discrim-

ination in preferring shippers who ordered

and were furnished cars ufter plaintiff or-

dered cars for shipping lumber wherein de-

fendant endeavored to show cars furnished

others on subsequent orders were for shipping
mine material, preferred by an Interstate

Commerce Commission order, and the evi-

dence showed some cars so furnished were for

such material, and some of the preferred ship-

pers shipped lumber and mine material, an in-

struction for plaintiff based on a preference
of other shippers, requiring the Jury to mid
that after plaintiff's cars wore ordered other

shippers at the station in question "engaged
in the business of shipping lumber," ordered

cars, and were preferred, was erroneous in

not requiring the jury to find that such cars

were not loaded with mine material. Id.

App. 1923. In an action under Rev. St.

1919, 9985 and 9990, to recover treble dam-
ages for alleged preference in furnishing cars

for shipping lumber, it is no defense that the

favored shipper was engaged in interstate

shipping, and an instruction in such an action

which did not require a finding that the fa-

vored shipment was an intrastate shipment
held not erroneous. Stroud v. Missouri Pac.

R. To., 254 S.W. Ill, 212 Mo. App. 512, cer-

tiorari granted Missouri Pac. R. Co. v. Stroud,
44 S. Ct. 37, 263 TT. S. 694, 08 L. Ed. 510, and
Judgment reversed (1925) 45 S. Ct. 243, 267 U.

S. 404, 69 L. Ed. 683.

Failure of an instruction in an action to

recover treble damages for discrimination in

furnishing cars to require a finding that such
discrimination was undue or unreasonable
does not render it erroneous, where plaintiff's

evidence tends to show that the discrimina-

tion complained of was as a matter of law un-

due and unreasonable. Id.

In an action for treble damages for dis-

crimination in furnishing cars to a shipper
of lumber, an instruction on the measure of

damages requiring the jury to take into con-
sideration the reasonable value of plaintiff's
lumber at the date the cars should have been
delivered and the reasonable market value of
the lumber at the time they were delivered,
the verdict to be for the difference between
these two amounts not to exceed the amount
prayed for held proper. Id.

In an action by a shipper of lumber for

treble damages for discrimination in the fur-

nishing of cars, held, that an award of $1,000
actual damage was in excess of the recovery
authorized by the complaint, and such in-

firmity was not cured by testimony that plain-
tiff instead of 20,000 feet of lumber, as al-

leged, had more than 32,000 feet ready for

shipment. Id.

<=>2O. Penalties for violations of regu-
lations.

Statutory provisions, see ante, $=2.

(1). In general.

Sup. 1912. Statute requiring Railroad
and Warehouse Commissioners to investigate
reasonableness of rates including switching
charges, and imposing penalties is penal, and
must be strictly construed. E. R. Darlington
Lumber Co. v. Missouri Pac. Ry. Co., 147 S.

W. 1052. See Carriers, <S=>2 in this Digest.

Carriage of paMMen&era in gen-
eral.

App. 1906. Rev. St. 1899, 1100, pro-
vides that "all baggage, when taken for trans-

portation, shall be checked," etc., and, if a
check is refused on demand, the corporation
shall pay the passenger the sum of $10 and
certain other penalties. Held that, where a
carrier's agent refused to accept plaintiff's
trunk "for transportation'' because there was
an attachment out for it, plaintiff was not en-

titled to recover, under such section, for the
carrier's refusal to check the same. Mitchell
v. Kansas City, O. & S. Ry. Co., 90 S.W. 1164,
116 Mo. App. 116.

<gr=>20 (3). DlNorimlnation.

Sup. 1923. Rev. St. 1919, 9975, provid-
ing "no railway company * * * shall

hereafter make any discrimination * * *

in the transportation of freight between com-
mission merchants or other persons engaged
in the transportation of freight and individu-

als, in favor of either, by abatement, draw-
back or otherwise," and prescribing a penal-
ty for its violation, held not to authorize a
shipper who had been denied the use of a
certain switch, the exclusive use of which
was accorded another, to recover the penalty
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6MD-39 CARRIERS = 20(12)

provided for unlawful discrimination. Tuck-
er V. St. Louis-San Francisco Ky. Co., 250 S.

W. 390, 208 Mo. 51, affirming Judgment (App.

1921) 233 S.W. 512.

Sup. 1923. Under Rev. St. 1919, 9975,

providing a penalty for discrimination in facil-

ities in transportation of freight between
"commission merchants or other persons en-

gaged in the transportation of freight" and in-

dividuals, the rule of ejusdem generis pre-
vents inclusion of all other shippers, such as
lumber dealer or sand dealer, in phrase "or

other persons engaged" etc., since the defini-

tion of "other" is "other such like," and the

term "commission merchants" does not desig-
nate an all-inclusive class, but the torm, while
used synonymously with "factor," "broker,"

etc., is not always synonymous, and intent to

include discrimination between individuals

not being clear. (App. 1921) Tucker v. St.

Louis-San Francisco Ky. Co., 233 S.W. 512,

Judgment affirmed 250 S.W. 390, 29S Mo. 51.

, Overcharge.

Sup. 1SS4. A railroad which collects a

freight charge beyond the terminus of its line

to the destination of the goods on the line of

a connecting carrier cannot be subjected to

the penalty imi>osed by Rev. St. g 833-835 for

overcharge, where it undertakes to transport
the goods to their destination without other

cost to the shipper. Owen v. St. Louis & S.

P. Ry. Co., S3 Mo. 454.

Sup. 18S4. It is no defense in an action

to recover penalties for overcharges for trans-

portation by a railroad company, brought un-
der Rev. St. 1X79, S35, that there was a spe-
cial contract between plaintiff and defendant

fixing the charges. Reynolds v. Chicago &
A. R. Co., 85 Mo. 90.

<&=>20(5)-20(9%). Sec explanation, page Hi.

<g=>2O (5). Failure to farnUh cam.

$=a2O (5%). Carriage of live atoclc.

(Ci). Connection* -with and facilities
to other carrier*.

(7). Amount and computation of
penalty.

). Person* entitled to ane.

). Jurisdiction and venae.

). Parties.

Pleading and process.

Sup. 1S84. A petition in an action to re-

cover penalties for overcharges for transporta-
tion is not vitiated by charging that the maxi-
mum rate allowed by law was $20.50, although
the actual rate permitted by 4aw was

Reynolds v. Chicago & A. R. Co., 85 Mo.
90.

Sup. 1892. A petition to recover a pen-
alty against a railroad company for failure to
furnish double-decked cars for sheep, on re-

quest, need not state that the point to which
plaintiff's sheep were to be shipped was a
station on the defendant's road, where it al-

leges that "the defendant was conducting a

general passenger and freight business over
the line of its railroad" between the point of

shipment and the point of destination. Uraer-
son v. St. Louis & H. Ry. Co., 19 S.W. 1113,
111 Mo. 101.

Sup. 1893. Rev. St. 1889, 2039, pro-
vides that railroad corporations shall print
schedules showing the rates of freight estab-
lished by them, not to exceed the maximum
rates established by law; that copies shall

be posted in every depot, and filed with the
railroad commissioners; and that from the
date of such filing the rates scheduled shall

not bo in excess of statutory maximum rates

thereafter in force, and shall be deemed the
established rates until changed as provided
by this act. Section 2031 provides that all

railroads of the state shall be common car-

riers, and prohibits unreasonable charges.
Section 2(543 provides that on violation of
these sections the person injured may recover
three times the amount of damages sustained.

Jlchl, in an action to recover penalties for

charging plaintiff unreasonable rates on coal

shipped by him over defendant railroad com-
pany's line, that a petition which failed to

allege that the rates charged were in excess
of the rates fixed by defendant and filed with
the railroad commissioners and posted in de-

fendant's depots, and which also failed to

state that the charges were in excess of the
maximum rates fixed by the railroad commis-
sioners or by the statute, stated no cause of

action. McGrew v. Missouri Pac. Ry. Co., 21
S.W. 4U3, 114 Mo. 210.

Evidence.

App. 1904. Testimony that witness was
required to leave a limited train on defend-
ant's road before reaching his destination,
which was a junction point, and to take a
local train that stopped at his destination, is

immaterial, in an action to recover the penalty

prescribed by Rev. St. 1899, 1075, for failure

of a railroad to stop tniins at junctions.
State ex rel. McPherson v. St. Louis & S. F.

R. Co., 79 S.W. 714, 105 Mo. App. 207.

$=2O(12)-22. See explanation, page Hi.

(12). Trial and instruction*.

Sec explanation, page Hi.
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Offencei by carrier or their
agent*.

=a21 (1). In general.

(2). Discrimination and overcharge.

(3). Recommendation of railroad
commlaaion.

(4). Indictment.

(5). Trial.

Offenses by persons dealing with
carriers.

(B) INTERSTATE AND INTERNATIONAL
TRANSPORTATION.

Charges for carriage of goods in general, see

post, <=>188-197.

Charges for carriage of passengers in general,

see post, O248y2-261.

<g=23. Statutory provision*.

Sup. 1917. Statutes prohibiting the

charging of discriminating freight rates are to

he construed -according to their evident pur-

pose. Foster Lumber Co. v. Atchison, T. &
S. P. Hy. Co., 194 S.W. 281, 270 Mo. 029, L. R.

A. 1918A, 7G8.

App. 18R9. Interstate Commerce Act,

2, 3, prohibiting discrimination by interstate

carriers as to freight rates charged, was not

prospective only, but operated to invalidate

existing contracts between shippers and car-

riers for freight rebates in force at the time

the act took effect. Southern Wire Co. v. St.

ixmis, Bridge & Tunnel R. Co., 38 Mo. App.
191.

App. 1913. Equality and uniformity of

freight rates is the principal consideration

in construing the Interstate Commerce Act

and regulations adopted thereunder. St. Lou-

is Southwestern Ry. Co. of Texas v. Spring
River Stone Co., 154 S.W. 465, 169 Mo. App.
109.

<$=?24. Subject* of regulation!.

App. 1919. With respect to services gov-

erned by the federal Interstate Commerce Act

as amended by Elkins Act, the rule that both

carrier and shipper are bound by and cannot

alter the terms of service as fixed by the filed

regulations applies, not only to rates, but also

to other stipulations relating to service facili-

ties within the purview of the act. Cicardi

Bros. Fruit & Produce Co. v. Pennsylvania

Co., 213 S.W. 531, 201 Mo. App. 609.

<=>25. Carriage of particular articles.

See explanation, page iii.

Charges in general.

App. 1905. The statutory classification

of freights (Rev. St. 1899, 1193), and the

rulings of the State Railroad Commissioners,
are inapplicable to interstate shipments.
treason v. St. Louis, I. M. & S. Ry. Co., 86 S.

W. 722, 112 Mo. App. 116.

App. 1911. Where freight rate has been

duly fixed by Interstate Commerce Commis-
sion and posted, lesser rate contracted for

between shipper and company is not bind-

ing, and the company can hold, freight un-

til legal rate is paid. Sutton v. St. Louis &
S. P. R. Co., 140 S.W. 76. See Carriers, <=>

35 in this Digest.

App. 1919. Where a shipper delivered an
interstate shipment of goods to a carrier and
directed it to be sent over a route having an

established through charge, the initial carrier

was charged with the duty to make necessary
notations on the waybill, and the shipiKr had
the right to assume compliance with that

duty, and he was not responsible for any mis-

routing. Lancaster v. Schreiner, 212 S.W. 19,

202 Mo. App. 459.

In an action by a carrier to recover charg-

es, where neither the bill of lading nor the

waybill issued by the initial carrier was intro-

duced in evidence, it must be presumed that

they designated the routing of the shipment
as stated in a receipt issued by such carrier

to the shipper, especially in view of Interstate

Commerce Act, 2O, providing a i>enalty for

issuing a false bill of lading. Id.

A connecting carrier receiving a shipment
of goods which was not routed over its line

will be charged with knowledge that it was

aiding in misrouting the shipment, where the

bill of lading and waybill designated the prop-
er route. Id.

An interstate carrier cannot, by contract

or otherwise, by estoppel or waiver, directly
or indirectly, increase or decrease the duly es-

tablished freight rates, and the shipper must
make good any deficiency not collected, re-

gardless of the cause, freight rates establish-

ed by the approval of the Interstate Com-
merce Commission dominating every ship-

ment and contract, and this rule applies to a

through rate made up of the sum of local

rates of connecting carrier. Id.

Where a shipper delivers goods to a car-

rier, he is entitled to have the goods sent over

the cheapest route, and that without even

making a selection. Id.
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6MD 41 CARRIERS

In case an interstate shipment of freight
Is misrouted so that the shlpi>er or consignee
is compelled to pay a larger amount of freight

charges than the established through rate, the

carrier or carriers, whether Initial or connect-

ing, which are guilty of the misrouting must
stand the loss, and cannot collect the excess

charges caused by the misrouting, and, if

paid by the shipper or consignee, must refund
the overcharge, especially in view of Inter-

state Commerce Rule 214, $ (d), relating to

misrouting shipments. Id.

Where shipper ascertained through rate

and designated the proper route and paid the
correct amount of charges for the through
shipment, the initial carrier was responsible
for the through shipment, though part of the

route was over a connecting carrier, the con-

necting carrier Incoming in a measure at

least the agent of the initial carrier to com-

plete the shipment, and there was such con-

tractual relation between the two carriers

that the connecting carrier could hold the ini-

tial carrier for its lawful share of freight

charges. Id.

The* spirit of tlio Interstate Commerce Act
with (he Ciirmack Amendment is to treat con-

necting linos of 1niiis]K>rtiitioii as one line so

far as the shipper is concerned, and to coni]>el

the different companies forming a through
route to deal as a unit with the shipper, and
to then adjust all differences as to individual

liability among themselves, and thus, where
a shipment was misrouted and the proj>er

charges were pmd to the terminal carrier,

such terminal carrier should not be allowed
to sue the shipper for the local established

charges over the actual route of the shipment,
but should be required to settle the matter
with the other carriers, because to collect the

money from the shipiwr would be to collect

money for the benefit of an offending carrier,

money which must again be returned to the

shipper by the offending carrier. Id.

App. 1023. As used in a tariff rule as
to lumber dressed and planed in transit at

C., Miss., an intermediate point, into which
charges at the local rate are paid, and re-

shipiXMl and rebilled at a through rate from
point of origin, providing that, "The agent
will then refund reshipper charges into C.,

Miss., less 2 cents per 100 pounds, with mini-
mum of $6 per car based on the rebilled

weight," the word "charges" refers to the
total amount charged the reshipper and paid
by him for carriage into such place, and does
not refer to the charges into it for the car-

riage of the rebilled lumber/ and this con-

struction would not make the tariff illegal as
requiring the carrier to transport the lumber
to the intermediate point without collecting
its published tariff for such transportation.

Southern Ry. Co. v. Berthold & Jennings
Lumber Co., 247 S.W. 219.

App. 1923. Interstate Commerce Act, $

6, par. 7 (49 USCA 6, i>ar. 7), requiring uni-
form charges for interstate transportation,
does not apply where the carrier is transport-
ing material to be used by a contractor for
the upkeep of the carrier's own road, in view
of the provision of 49 USCA 1, par. 8, pro-
hibiting the transi>ortation of any article

produced by the carrier except such as may
be intended for its own use. Devine v. Mer-
amec Portland Cement & Material Co., 253
S.W. 444.

O=>27. Special rates.

Sec explanation, page Hi.

<&=>28. Charges for long and short hauls.

*SVe explanation, puge Hi.

Pooling or dividing freights or
earnings.

Sec explanation, page Hi.

Schedules of rates.

Schedule as Iwisis for limiting liability, see

post, <3=

Sup. 190G. Interstate Commerce Act, 6,

providing, relative to a common carrier en-

gaged in interstate commerce over a line

owned entirely by it, that it shall post printed
copies of its schedules of rates for the use of

the public in two public and conspicuous plac-
es in every station where freight is received
for transportation, in such form that they
shall be accessible to the public, and can be

conveniently inspected, is not satisfied by the
station agent having copies of the schedule,
and the posting of a notice of this fact, and
that they can be inspected on application,
so as to put into effect the further provi-
sion of the section that when the carrier shall
have established and published its rates in

compliance with the provision of the section,
it, shall be unlawful for the carrier to charge
a smaller rate than specified in such pub-
lished schedules. Wabash R. Co. v. Sloop, 98
S.W. 607, 200 Mo. 198.

Sup. 1917. The fact that a carrier

charged freight rates as "regular," and ship-
per paid them, is sufficient to show that they
were "established" rates as required by In-

terstate Commerce Act, 6. Foster Lumber

Consult Pocket Part for later cases. For explanation, see page iii.
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Co. v. Atchison, T. & S. F. Ry. Co., 194 S.W.

281, 270 Mo. 629, L. R. A. 1918A, 7G8.

App. 1906. The posting of copies of rates

at a railroad station, where they are after-

wards torn down, is not a compliance with

the interstate commerce act, requiring a car-

rier to keep copies of its schedule of rates

posted at its stations, etc. Griffin v. Wabash
11. Co., 91 S.W. 1015, 115 Mo. App. 549.

App. The filed and published freight

rates for an interstate shipment are conclu-

sive as to the rate to be charged. (1908)

Mires v. St. Louis & S. F. R. Co., 114 S.W.

1052, 134 Mo. App. 379; (1919) Cicardl Bros.

Fruit & Produce Co. v. Pennsylvania Co., 213

S.W. 531, 201 Mo. App. 609; Bush v. Miller,

216 S.W. 989, 205 Mo. App. 38 ; (1920) Pioneer

Trust Co. v. Nashville, C. & St. L. R. Co., 224

S.W. 109, 204 Mo. App. 328.

App. 1908. Where a carrier has promul-
gated its rates under the interstate commerce

law, and has complied with the statute by fil-

ing a copy of the schedule with the commis-

sion, deposited a copy with its agent, and

posted copies in two conspicuous places in

the depot, shippers are presumed to know
the existence of the schedules and the rates

contained therein. Mires v. St. Louis & S.

F. R. Co., 114 S.W. 1052, 134 Mo. App. 379.

App. Failure of carrier to post in its

station a copy of rates filed with Interstate

Commerce Commission will not relieve car-

rier or shipper from its binding effect.

(1908) Mires v. St. Louis & S. F. R. Co., 114

S.W. 1052, 134 Mo. App. 379 ; (1919) Bush v.

Miller, 216 S.W. 989, 205 Mo. App. 38.

App. 1912. In order to establish an in-

terstate freight rate, under the Interstate

Commerce Act as it stood in 1908, the car-

rier is bound to file the schedule with the

Interstate Commerce Commission, and pro-

mulgate and distribute the tariff in printed
form in the offices of its agents. Hunter v.

St. Louis & S. F. R. Co., 150 S.W. 733, 167 Mo.

App. 624.

App. 1914. Under laws regulating inter-

state commerce, shipper cannot recover for

negligence of railroad agent or clerk in quot-

ing freight rates for interstate shipments.

Sloop v. Delano, 170 S.W. 385. See Carriers,

in this Digest.

App. 1916. Tariff sheet of railroad nam-

ing rates on coal between two points and a

common destination within the state, the

higher rate being named for the shorter dis-

tance, held n^t affected by the clause, "On
interstate traflic a higher rate must not be

charged for a shorter than a longer distance
over the same line." Sunderland Bros. Co. v.

Baltimore & 0. S. W. R. Co., 190 S.W. 650,
196 Mo. App. 154.

App. 1919. Under the federal law, a ship-

per is bound to take notice of the filed tariff

rates, and, so long as they remain operative,

they are conclusive as to the rights of the

parties, in the absence of facts or circum-

stances showing an attempt at rebating or

false billing. Cicardi Bros. Fruit & Produce
Co. v. Pennsylvania Co., 213 S.W. 531, 201 Mo.

App. 609.

App. 1919. If a railroad violated the

law with reference to publication and post-

ing of a new tariff at stations affected, such
violation did not nullify the rate or tariff as

approved by the Interstate Commerce Com-
mission after filing with it, but merely sub-

jected the railroad to the penalty provided by
the Interstate Commerce Act. Bush v. Mil-

ler, 216 S.W. 989, 205 Mo. App. 38.

App. 1920. Tariff rules and regulations
in schedules filed with the Interstate Com-
merce Commission, relating to conditions up-
on which a shipper might be permitted to

divert or reconsign a shipment in transit by

exchanging bills of lading are under the Com-
merce Act binding on the parties ; this being
a service in connection with the transporta-
tion. Pioneer Trust Co. v. Nashville, C. &
St. L. R. Co., 224 S.W. 109, 204 Mo. App. 328.

App. 1923. Whether tariff schedules filed

by a carrier as reissues were effective retro-

actively is immaterial, where such schedules

had been on file for the time required by the

order of the Interstate Commerce Commis-
sion, before the shipments, on which the car-

rier seeks to impose such tariff were made.
Mobile & O. R. Co. v. Southern Sawmill Co.,

251 S.W. 434, 212 Mo. App. 117.

Where a 16-cent tariff rate on cypress
lumber was permitted by the Interstate Com-
merce Commission to remain the legally filed

and published rate, it was the duty of plain-

tiff, delivering carrier, to charge thnt rate
so long as it was actually on file and published
at the time the freight moved, regardless of

the interpretation that should be given to a

previous decision of the Commission in which
the carriers were directed to cancel such rates
as were found by the Commission to be unrea-
sonable. Id.

If a tariff rate was unreasonable, the

only way it could be changed so as to re-
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lieve the carrier from the obligation of apply-

ing that rate was to require the carrier under

Interstate Commerce Act, 6, to print new
schedules showing the changes, or by indi-

cating them upon schedules already enforced,

but until that was done the carrier must

charge the rate, even though the enforcement

of the statute involves a hardship. Id.

The legal rate is the filed rate, and It IB

the duty of the carrier to charge and collect

the rate precisely as the same is contained

in the tariffs on file with the Interstate Com-
merce Commission, and this is true even

though such rate be excessive, unreasonable,

and unlawful. Id.

App. 1026. Carrier's schedules for live

stock shipments on file with Interstate Com-
merce Commission hcJd not to limit carload

to 2S horses, other than for rate purposes.

Shaffer v. American Ry. Express Co., 282

S.W. 725.

Change of rates.

See explanation, page in.

2. Preferences and discrimination!.

Waiver of rights under limitation of lia-

bility, see post, <=>218(11).

(1). In general.

Sup. 1914. The word "family," In In-

terstate Commerce Act, prohibiting the is-

Huance of any pass except to employe's and

their families, moans a collective body of

persons living in one house under one head,

and does not include the father of an adult

employ^ not living with him nor dependent on

him. Wentz v. Chicago, B. & Q. R. Co., 168

S.W. 1100, 259 Mo. 450, Ann. Cas. 191GB, 317.

Sup. 1917. The purpose of the Inter-

state Commerce Act is not merely to compel
honest competition among carriers, but to

prevent unjust discrimination among ship-

pers. Foster Lumber Co. v. Atchison, T. & S.

F. Ky. Co., 194 S.W. 281, 270 Mo. 629, L. R.

A. 1918A, 768.

Common carriers are public servants, and

obliged to serve the public with indiscrimi-

nate justice. Id.

Interstate Commerce Act, prohibiting

discriminating freight rates, is not limited to

fraudulent schemes, but covers every case

where discrimination exists. Id.

App. 1889. Where, at the time a con-

tract was made between a carrier and a fa-

vored shipper for freight rebates, the car-

rier was charging the public generally a high-
er rate of freight than that provided for In
the contract, such contract could not be sus-

tained after the passage of the interstate

commerce act, prohibiting carriers from dis-

criminating in rates, on the ground that the
carrier might have complied with the statute

by making a rate no higher than that allowed

to the favored shipper, so that its voluntary
act in making a higher rate would not abro-

gate the favored shipper's contract. South-

ern Wire Co. v. St. Louis Bridge & Tunnel
R. Co., 38 Mo. App. 191.

App. 1914. Interstate Commerce Act,

2, prohibiting unjust discrimination in rates

and fares, and section 3, prohibiting undue

preferences, apply to the transportation of

passengers, as woll as to the carriage- of prop-

erty. Ligon v. St. Louis & S. F. Ry. Co., 168

S.W. 647, 184 Mo. App. 187.

App. 1920. Where a carrier agreed to

transport corn from a point in the United
States into Mexico without reloading into

other cars, the provision, even If discrimina-

tory, will not render the contract invalid;

the discrimination in no sense being unjust.

Brunswig v. Bush, 221 S.W. 759, certiorari

dismissed Bush v. Brunswig, 41 S. Ct. 9.

App. 1923. Carrier must collect rate as

contained in tariffs filed with Commission

though excessive, unreasonable, and unlaw-
ful. Mobile & O. R. Co. v. Southern Sawmill

Co., 251 S.W. 434. See Carriers, <3=>30 in this

Digest.

App. 1925. Express company not liable

for mistake of agent in violating commerce
commission rules. Wall v. American Ry. Ex-

press Co., 272 S.W. 76, 220 Mo. App. 989.

<S=a32 (2). What eonMItnte* preference or
discrimination.

App. 1916. A stipulation limiting liabil-

ity of carrier, or fixing time and manner of

giving notice or presenting claims, being a

condition precedent to a right of action by

shipper, cannot be waived by carrier. John-

son v. Missouri Pac. Ry. Co., 187 S.W. 282.

App. 1916. A provision in bill of lading
issued upon an interstate shipment, requiring
claims for loss or damage to be made within

four months after delivery, could not be

waived. Kemper Mill Co. v. Missouri Pac.

Ry. Co. 186 S.W. 8, 193 Mo. App. 466, trans-

ferred from Supreme Court (1915) Kemper
Mill & Elevator Co. v. Same, 178 S.W. 502.

App. 1916. Railroad, by accepting and

receiving shipper's claim for loss after four

Consult Pocket Part for later cases. For explanation, see page ill.
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months stipulated In bill of lading has

elapsed, and by declining to pay on other

grounds than want of notice, cannot commit a

discrimination by waiving the requirement
of notice in four months. Banaka v. Mis-

souri Pac. R. Co., 186 S.W. 7, 193 Mo. App. 345.

App. Carrier has no power to waive

Tiolations of terms of contract of shipment
made pursuant to Interstate Commerce Act.

(1016) Donoho v. Missouri Pac. Ky. Co., 187

S.W. 141, 103 Mo. App. 610, transferred from

Supreme Court, 184 S.W. 1140; (1017) Bar-

ton v. Louisville & N. 11. Co., 106 S.W. 370.

App. 1018. In action under Carmack
Amendment against initial carrier of certain

interstate shipments, there could be no re-

covery on theory that carrier had waived

provision in contract as to notice, in view of

purpose of Interstate Commerce Act to pre-

vent discrimination. Cudahy Packing Co. v.

Chicago & N. W. Ry. Co., 201 S.W. 506.

App. 1918. None of the provisions of

bill of lading on interstate shipment can be

waived by the parties, the bill of lading hav-

ing been made pursuant to the Carmack
Amendment. Cudahy Packing Co. v. Bixby,

205 S.W. 865, 100 Mo. App. 5X0, certiorari de-

nied 30 S. Ct. 10, 248 U. S. 577, 63 L. Ed. 420.

App. 1010. A special contract entered

into at St. Louis, Mo., between a shipper and

a carrier, whereby the carrier was to divert

or reconsign a shipment of potatoes at Pitts-

burgh, Pa., to Chicago, 111., by wire, so as to

have it go by particular train arriving at Chi-

cago on a particular date, was an agreement

for special services prohibited by Interstate

Commerce Act as amended by Elkins Act, for

breach of which no recovery could be had by

the shipper. Cicardi Bros. Fruit & Produce

Co. v. Pennsylvania Co., 213 S.W. 531, 201 Mo.

App. 600.

App. 1020. Where the posted and pub-

lished tariff rates of railroad made no provi-

sion for heating the car, an agreement by the

railroad to heat the car for transportation of

potatoes would have been illegal, as an agree-

ment to furnish special and discriminatory

service, under Interstate Commerce Act, not-

withstanding Cummins Amendment of 1015,

making interstate carriers liable for loss,

damage, or injury to property caused by
such carrier or connecting carrier, despite

limitation of liability; such amendment not

affecting the requirement that the loss, to

render carrier liable, shall have been caused

by the carrier. demons Produce Co. v. Den-

ver & R. G. R. R., 210 S.W. 600, 203 Mo. App.
100.

The heating of car for transportation of

potatoes and the furnishing of attendant arc

special facilities not common to the act of

transportation, and cannot be furnished, in

absence of provision therefor in the posted
and published rates approved by Interstate

Commerce Commission. Id.

App. 1020. An agreement between ship-

per and carrier that corn should be trans-

ported from a point in the United States into

Mexico without reloading into other cars

Jicld not discriminatory. Brunswig v. Bush,
221 S.W. 750, certiorari dismissed Bush v.

Brunswig, 41 S. Ct. 0, 254 U. S. 660, 65 L. Ed.

462.

App. 1028. Prohibition against unjust
discrimination between shippers precluded
carrier's waiver of timely written notice of

claim for nondelivery of express shipment

(Interstate Commerce Act, as amended by
Cummins Amendment 140 USCA 20, par.

11]). Mt. Arbor Nurseries v. American Ity.

Express Co., 300 S.W. 1051, 220 Mo. App. 241.

=>32 (2%). - Distribution of car*.

Sec explanation, page Hi.

<=32(2%). - Charge* In general.

Sup. 1017. An order of the Public Serv-

ice Commission, made on complaint of trav-

eling salesmen, fixing a different and lesser

charge for storage of baggage on certain

days for such travelers than was fixed by gen-

eral order governing charges on baggage of

other persons, was void us discriminatory

against interstate travelers. At chison, T.

& S. F. Ry. Co. v. Public Service Commis-

sion of Missouri, 102 S.W. 460.

(2%). Rebates.

Sup. 1020. A contract, letting out part
of railroad construction work, whereby the

contractor agrees with the subcontractor that

the railroad shall refund to the subcontrac-

tor freight charges and fares paid on la-

borers engaged in the work, is not unlawful

and unenforceable as providing for a "re-

bate." Baker v. J. W. McMurry Contracting

Co., 223 S.W. 45, 282 Mo. 685.

@=>32(2%). - Switching: and witch-
ing charifett*

See explanation, page Hi.

(2%). CompenMatlng shipper*
for ervice*.

See explanation, page iii.
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(2%). Carriage of livestock.

App. 1920. Provisions of a bill of lad-

Ing covering an interstate shipment of live

stock requiring the giving and filing of no-

tice and of a verified claim within times spec-

ified could not be waived, as this would open
the door to discrimination and favoritism.

Cunningham v. Missouri Pac, R. Co., 219

S.W. 1003.

App. 1920. A station agent of a railroad

operating under federal control has no au-

thority to make an absolute and uncondition-

al contract to have cattle cars ready at a

certain place or date, irrespective of the gov-

ernment's needs or of general service to the

public ; such a contract beeing special and dis-

criminatory, and violativc of the Commerce
ActUnderwood v. Hines, 222 S.W. 1037.

App. 1921. If a currier of live stock

agreed to carry the stock without unloading

past the 2S-hour limit imposed by 28-Hour

Law, 8 1, and past the regular unloading place
for swh i>eriod, it was a special agreement

imjxKsing special duties which would be void

as a discrimination in the absence of a cor-

responding rate therefor. Bradford v. Hines,

227 S.W. 88!), 200 Mo. App. 582.

>32 (2%). - Carriage of pafme

App. 1914. Under Interstate Commerce

Act, 8 2, prohibiting unjust discrimination in

rates and faros by carriers, and section 3,

prohibiting undue preferences, a passenger,

regardless of the arrangement he may have

had with the ticket agent, had no right to be

transported over a longer route at the tarifT

rate applicable to a shorter route between

two points. Ligon v. St. Louis S. F. Ry.

Co., 108 S.W. 047, 184 Mo. App. 187.

(3). Jn*t iftcntion.

See explanation, page Hi

<=>33. Facilities to connecting; lines.

See explanation, page iii.

Judicial proceedings to enforce
regulations.

See explanation, page iii.

. Contracts in violation of regula-
tion..

Sup. 1900. Where a consignee of goods

shipped from another state sues the common
carrier for the value of goods lost in transit,

his right to recover their value cannot be lim-

ited by the contract of shipment, which pro-

vided that in consideration of reduced rates

the valuation of the property shipped should

not exceed $5 per 100 pounds, and the car-

rier's liability should not exceed that amount,
since such contract violates Interstate Com-
merce Act, 2, forbidding special rates.

Ward v. Missouri Pac. Ry. Co., 58 S.W. 28, 158
Mo. 226.

Sup. 1917. Carrier's agreement to give
bonus equal to one-half of amount of freight
bills, in consideration of which lumber com-

pany constructed mills, violated Interstate

Commerce Act, $ 2, 3, 6, as amended by El-

kins and Hepburn Acts. Foster Lumber Co.

v. Atchison, T. & S. F. Ry. Co., 194 S.W. 281,

270 Mo. 629, L. R. A. 1918A, 768.

The fact that a carrier violated Inter-

state Commerce Act, 6, requiring posting of

freight rates, would not validate its contract,

violating sections 2 and 3, prohibiting dis-

criminating freight rates. Id.

Sup. 1917. Provisions of contracts for

interstate shipment of live stock, requiring
written notice of claim for damages, as con-

dition precedent to right to recover for loss

or injury, are valid. Rilby v. Atchison, T. &
S. F. Ry. Co., 199 S.W. 1004.

Contracts for interstate shipment of live

stock cannot exempt carrier from liability for
losses occasioned by own negligence. Id.

Where contract on interstate shipment of

stock required written notice of claim for

damages as condition precedent to right to re-

cover, failure to show compliance defeated

recovery ; there being consideration for such
contract in reduced rate, it being proper un-

der schedule of rates filed with Interstate

Commerce Commission. Id.

Sup. 1919. A shipper's agreement to al-

low a carrier to charge rates conflicting with
Const, art. 12, 12, prohibiting charging more
for short than long hauls, does not estop him
from later contesting the legality of such
rates. Missouri Southern R. Co. v. Public

Service Commission, 214 S.W. 379, 279 Mo.
484.

App. 1911. Where a freight rate has
been duly fixed by the Interstate Commerce
Commission and posted by a railroad compa-
ny a lesser rate contracted for between the

shipper and a company, whether intentional

or through mistake, is not binding, and the

company can hold the freight until the legal

rate is paid. Button v. St. Ixmis & S. F. R.

Co., 140 S.W. 76, 159 Mo. App. 685.

App. 1912. A shipper is properly re-

quired to pay the full freight rate, estab-

Consult Pocket Part for later cases. For explanation, see page ill.
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lished under the Interstate commerce law,

though the carrier has through mistake con-

tracted to carry at a lesser rate. Dunne &
Grace v. St. Louis & S. W. Ry. Co., 148 S.W.

997, 166 Mo. App. 372.

App. 1913. Under the Interstate Com-
merce Act making it unlawful for a common
carrier to receive a different condensation
than specified in its public schedules of rates,

or to make any rebate or discrimination, a

carrier cannot contract for a different rate,

directly or indirectly, as toy payment under a

mistake of fact as to weights, etc., and set-

tlement of such mistake. St. Louis South-

western Ry. Co. of Texas v. Spring River

Stone Co., 154 S.W. 465, 169 Mo. App. 109.

App. 1916. Railroad could not by spe-

cial contract with shipper of coal or other-

wise bind itself to deviate from established

rate per ton, between certain points, duly

promulgated and in effect during certain pe-

riod. Sunderland Bros. Co. v. Baltimore & O.

S. W. R. Co., 190 S.W. 650, 196 Mo. App. 154.

App. 1919. No oral agreement as to in-

terstate shipments can be given a prevailing
effect which will be contrary to filed tariff

schedules. Cicardi Bros. Fruit & Produce Co.

v. Pennsylvania Co., 213 S.W. 531, 201 Mo.

App. 609.

App. 1925. Special instructions, as to

delivery of express shipment, not binding on

company, in view of Interstate Commerce
Act. Wall v. American Ry. Express Co., 272
S.W. 76, 220 Mo. App. 989.

App. 1925. Railroad cannot contract to

furnish cars for interstate shipments. Wil-

liams v. St. Louis-San Francisco Ry. Co., 274
S.W. 935, 217 Mo. App. 662.

App. 1926. Contract to furnish cars on
certain day imposes greater obligation than
tariff implies, in that due diligence would not
excuse breach, and hence is illegal preference,

though no preference actually resulted. Pol-

linger v. Missouri Pac. R. Co., 282 S.W. 1047.

App. 1928. Carriers must contract for

shipment, according to law and rate schedules

filed with Interstate Commerce Commission
(Hepburn Act, as amended by Act March 4,

1915, and Act Aug. 9, 1916 [49 USCA 20]).

Hunter v. American Ry. Express Co., 4 S.W.

(2d) 847.

<@==>36. Damages for violation! of regula-
tion!.

App. 1914. Under the laws regulating
interstate commerce, a shipper cannot recov-

er for the negligence of a railroad agent or
clerk in quoting freight rates for interstate

shipments, or in showing the shipper the

wrong rate sheet.- Sloop v. Delano, 170 S.W.
385, 182 Mo. App. 299.

4^37-38(8). Rce explanation, payc w.
<=>37. Penalties for violation! of regu-

lation*.

(1). In oreneral.

=37 (2). Carriage of live took.

=37 (3). - Connecting carrier*.

(4> - Amount and computation.
$s>37 (5). Action*.

$=337 (). Pleading.

$=>37 (7). Evidence.
<=>37 (8). Trial.

$=38. Offenses.

=38 (1). In ffeneral.

(2). Carriage of live tock.

(8). Discrimination and over-
charge.

JnrlNdiction and venne.

<5). Indictment and information.

<3=>38 (O). Evidence.
<=>38 (7). Trial.

$=38 (8). Punishment.

n. CARRIAGE OF GOODS.

Carriage of live stock, see post,

Regulation by state railroad commission, see

ante, @=10.
Who are common carriers, see ante,

(A) DELIVERY TO CARRIER.

Delivery of passenger's baggage, see post, @=>
393.

$=39. Dnty of carrier to receive and
transport goods.

Duty to receive live stock for transportation,

Sup. 1847. Where a carrier is prohibited
from carrying money, or it is the usage of

trade not to carry money, if a person ac-

quainted with the prohibition or usage deliv-

ers money to the carrier, it will not be re-

sponsible for loss of money. Chouteau v.

The St. Anthony, 11 Mo. 2L>0.

App. 1901. A common carrier is bound
to accept all goods offered him within the
course of his employment, and he is liable to
an action in case of refusal. Robert O. White
Live Stock Commission Co. v. Chicago, M. &
St. P. R. Co., 87 Mo. App. 330.

This Digest is compiled on the Key-Number System. For explanation, see page ill.
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App. 1906. While, under ordinary con-

ditions, a railroad Is bound to accept freight

tendered It, an impending flood of such a char-

acter as to fall properly within the legal defi-

nition of an act of God, and which threatened

with inundation defendant's railroad tracks,

was a sufficient excuse to Justify defendant In

refusing plaintiff's shipment. Gray v. Wa-
bash R. Co., 95 S.W. 983, 119 Mo. App. 144.

App. 1916. Although, under Interstate

Commerce Act, defendant would ordinarily
be required to take interstate shipment, it

might refuse to do so unless shipper would
make it subject to delay on account of a

bridge which was out, if it notified plaintiff

before accepting shipment. Bowles v. Quin-

cy, O. & K. C. R. Co., 187 S.W. 131.

App. 1917. Rev. St. 1909, f 3104, 3107,

3111, does not require a currier to accept and

trnnsix>rt and deliver freight where this

would subject it or its agent to a penalty un-

der the law. Gum v. St. Ixmis & S. P. Ry.

Co., 19S S.W. 494.

App. 1924. Generally, common carriers

are bound to receive goods which are offered

by owners or their agents for transportation
and to carry them for a just compensation.
Fewel v. St. Louis & S. F. Ry. Co., 267 S.W.

960.

<=>40. Duty to furnish hipping facili-
ties or means of transporta-
tion.

Action for failure to furnish cars, see post,

Discrimination, see ante, =32(2).

Excuses for delay, see post, @=44.

Sup. 1SS,'$. It is the duty of a common
carrier to provide sufficient facilities and
means of transportation for all freight which
it should reasonably expect will be offered;

but it is not bound to provide in advance for

extraordinary occasions, nor for an unusual

influx of business which is not reasonably to

be expected. Dawson v. Chicago & A. R. Co.,

79 Mo. 296.

Sup. 1909. Independent of statute, a

railroad is under a legal duty to furnish

freight cars to shippers when requested. E.

R. Darlington Lumber Co. v. Missouri Pac.

Ry. Co., 116 S.W. 530, 216 Mo. 658.

App. 1910. A common carrier is under a

legal duty to supply patrons with cars to

promptly move such freight as may be ex-

pected, according to the usual volume of busi-

ness offered for shipment, 'and if timely de-

mands are made for cars, and the carrier
fails to furnish them, without lawful excuse,
he is answerable for the proximate damage
sustained by the shipper. Cronan v. St. Lou-
is & S. F. R. Co., 130 S.W. 437, 149 Mo. App.
384.

App. 1922. In absence of a special con-
tract to furnish cars on a particular date, a
railroad engaged as a common carrier in the

shipment of any particular class of articles

or property is bound to furnish suitable cars
for such shipment on reasonable notice when-
ever it can do so by exercise of reasonable

diligence and without Jeopardy to its busi-

ness as such common carrier ; the question of

what constitutes reasonable notice depending
on the circumstances of the particular case.

Howell v. Hines, 236 S.W. 886.

A carrier owes the same duty to all ship-

pers at any one station as it does to shippers
at other stations of the same standing and
rank, find the rights of all shippers applying
for cars under the same circumstances are

necessarily equal. Id.

App. 1924. Common carriers are public
servants, and must equip themselves to take
care of normal traffic with reasonable dis-

patch and efficiency. Fewel v. St. Louis &
S. F. Ry. Co., 267 S.W. 960.

Carrier must, when application for cars
is made, advise intended shipper of conditions
that might cause a delay, and if agents have
not so advised shipper and secured his con-

sent, express or implied, to such delay, and

damages result therefrom, carrier is liable.

Id.

App. 1925. Duty of common carriers at

common law stated. Warner v. St. Louis-

San Francisco Ry. Co., 274 S.W. 90, 218 Mo.

App. 314.

Carriers' duty to furnish cars is not ab-

solute. Id.

Acts constituting delivery to and
aeeeptanoe by carrier.

Commencement of liability, see post, <113.

App. 1893. A railroad company cannot
be regarded as having received and as in ac-

tual possession as bailee of ties, lumber,

wood, etc., that may have been placed onto

right of way along its line for it, or for fu-

ture shipment on its cars. Baker v. Kansas

City, C. & S. Ry. Co., 52 Mo. App. 602.

App. 1911. Where a carrier places one

in a depot, and holds him out to the public as

Consult Pocket Part for later cases. For explanation, see page ill.
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qualified to receive shipments, a delivery to

and an acceptance by him is a delivery to the

carrier. Milne v. Chicago, R. I. & P. Ry. Co.,

135 S.W. 85, 155 Mo. App. 405.

App. 1026. Delivery to carrier at cus-

tomary place or place designated by contract

held sufficient. First Nat. Bank v. Missouri

Pac. Ry. Co., 278 S.W. 1075, 220 Mo. App.
941.

Effect of delivery and acceptance.
Sup. 1847. Common carriers may 'be

carriers of money as well as of goods if such

carriage is sanctioned by the usage of trade;

but where no usage is shown, the receiving of

money and the agreement of tho carrier to

deliver raises the presumption that such is

his customary employment Choutenu v. The
St. Anthony, 11 Mo. 226.

. Failure or refusal to receive
goods.
Sec explanation, page tit.

Failure or refusal to furnisn
shipping facilities or means of

transportation.
Release of liability for failure to furnish

cars, see post,

App. 300(3. Whore tho capacity of a car-

rier is not overtaxed, a shipper demanding 1

cars need nol in ordor to recover for failure

to furnish cars, give notice to the carrier of

the danger of tho goods becoming Injured un-

less shipixMl without delay. Hoffman Head-

ing & Stave Co. v. St. I Amis, 1. M. & S. Ry.

Co., 94 S.W. 507, 111) Mo. App. 40r>.

App. 1910. An extra ordimirj" increase* of

business, which could not have boon antici-

pated by using judgment and diligence, and

which prevents a railroad from furnishing

cars, is a defense to an action for failure to

furnish the cars. Shoptaugh v. St. Louis &
S. F. R. Co., 126 S.W. 752, 147 Mo. App. 8.

App. 3010. A carrier is not liable for de-

lays caused by a sudden increase of business

that could not bo anticipated by ordinary pru-

dence and foresight. Maker v. St. IAmis & S.

F. R. Co., 11*9 S.W. 4:3(5, 145 Mo. App. 189.

A carrier may not escape liability for de-

lay in furnishing cars 011 the ground of a car

famine resulting from an extension of the

carrier's mileage and a natural increase in

business. Id.

App. 1910. An extraordinary increase of

business, which could not have been antici-

pated by diligence, and which prevents a rail-

road from furnishing cars, is a good defense
to an action for its failure to furnish the

cars; and, where a carrier is reasonably

equipped for ordinary conditions of business,
tho fact of an unusual and unexpected pres-
sure of business will excuse the delay, pro-
vided the shipper is notified of the fact at the

time of the shipment ; but such fact is no ex-

cuse when tho carrier, with full knowledge of

it, ace-opts goods for transportation without

informing tho shipper of the true situation.

Dilloudor v. St. Ixmis & S. F. R. Co., 130 S.W.

107, 149 Mo. App. 331.

App. 1910. A common carrier is under a

legal duty to supply patrons with cars to

promptly move such freight as may be ox-

I>oeted, according to tho usual volume of busi-

ness offered for shipment, and if timely de-

mands are made for cars, and the carrier

fails to furnish them, without lawful excuse,
ho is a usworn bio for tho proximate damage
sustained by the shipper. Cronan v. St. Lou-

is & S. F. R. To., I:K> S.W. 437, 140 Mo. App.
3S4.

It is the duty of the carrier, when ap-

plied to for cars, to advise tho shipper of tlio

situation and circumstances which are likely

to occasion any unreasonable delay. Id.

Where the agents of a common carrier

told plaintiff to got his timber out of tho for-

est, and that cars would bo furnished to take

it to market, and ho was not notified at any
time that the carrier would be unable to fur-

nish cars on account of an unreasonable and

unexpected press of business, it was no de-

fense to an action for failure to furnish the

cars to show an unusual and unexpected press

of business. Id.

App. 1921. A rule of the railroad dur-

ing the w:ir that shipper must load cars with-

in 21 hours had no application in an action

for damages for failure to furnish a car on

Tuesday, in compliance with an order for a

car to l)e set in at a station to bo cooiered on

Monday and loaded tho day following, and

agreement to do so, it appearing that the car

was placed the previous Saturday and, after

being coopered by plaintiff on Monday, was
withdrawn on Tuesday, the day on which the

shipper ordered it for loading and when he
was ready to do so. Bartlett v. Missouri Fac.

R. Co., 230 S.W. (HJO.

App. 1925. Carrier must give notice to

be excused from liability for failure to fur-

nish cars. Warner v. St. Louis-San Fran-

Cisco Ry. Co., 274 S.W. 90, 218 Mo. App. 314.
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App. 1025. Carrier failing to furnish

cars as ordered within reasonable time is li-

able for breach of duty. Williams v. St. Lou-

is-San Francisco Ry. Co., 274 S.W. 935, 217

Mo. App. (502.

App. 1925. Contract to furnish a car

within a specified time is valid, and failure

to do so nnd ground that it was prevented by
something beyond carrier's control no de-

fense. German v. Chicago, M. & St. P. Ry.
Co., 276 S.W. 1041.

<=a45. Action* for refusal to receive or
transport goods, or fnrniih fa-
cilities

Sup. 1S87. Plaintiff sued to recover

damages of defendant for a loss of profits on
a contract to furnish railroad ties, because

defendant "refused or failed to furnish him

reasonable, proper, and fair shipping facili-

ties." There was evidence that plaintiff was
crowded out of the tie yard by another per-
son shipping ties, and had to handle his ties

twice, and gave up the contract ; but there

was no evidence that this person was an agent
of defendant. Held, that a demurrer to the

evidence should have been sustained. Spur-
lock v. Missouri Pac. Ry. Co., (J S.W. 349, 93

Mo. 530.

Sup. 1020. Where a beverage was
shipped in half barrels of a kind commonly
used for the shipment of beer and bearing
internal revenue stamps required to be placed
on beer so shipped, and the bill of lading re-

cited that the contents were unknown to the

carrier, but at the shipper's instance also de-

scribed the beverage as unfermented, nonal-

coholic, carbonated bc\eragcs. it was a ques-
tion for the jury whether the carrier was
justified in refusing to transport the bever-

age into a prohibition slate, and the court

could not declare as a matter of law that it

was justified because the shipment resembled
an unlawful shipment. State ex rel. Pabst

Brewing Co. of Milwaukee, Wis., v. Ellison,

22G S.W. 577, 286 Mo. 225.

Whether a carrier in a specific instance

believed that a shipment was of an unlawful
character and whether it was reasonably jus-

tified in so believing are questions of fact

for the decision of the jury. Id.

App. 1906. An instruction that plaintiff,
a shipper of cattle, was not entitled to recover
for defendant's failure to furnish cars for the

shipment of plaintiff's stock "at any specified

time," did not conflict with an instruction au-

thorizing plaintiff to recover if defendant
failed to furnish cars ordered within a reason-

able time. Ficklin v. Wabash R. Co., 93 S.

W. 861, 117 Mo. App. 211.

App. 1906. Where, in an action against
a carrier for failure to furnish cars, the evi-

dence showed usage recognized by the carrier
of notifying its conductors to furnish cars
when goods were ready to be shipped, and
that plaintiff had notified the conductors to

furnish cars, and had also notified a commer-
cial freight agent to furnish cars, an instruc-

tion that unless plaintiff notified the carrier's

sui>eriiitendon t that goods were ready for

shipment there could be no recovery was prop-
erly refused. Hoffman Heading & Stave Co.

v. St. Louis, I. M. & S. Ry. Co., 94 S.W. 597,
119 Mo. App. 495.

There is no variance between the allega-
tion of a petition in an action against a car-

rier for failure to furnish cars that plain-
tiff had on hand at a station for shipment
in the month of July a rtated quantity of logs,

that he demanded cars to load them, and that

the carrier failed to furnish cars, and the

proof that the logs remained at the station

until November, while plaintiff was vainly re-

questing cars : the dale alleged in the i>etition

being immaterial. Id.

App. 11)10. Under Rev. St. 1S99, r>92

(Ann. St. 11MMJ, p. 612), requiring the petition
to contain a plain and concise statement of

the facts constituting a cause of action, a

petition, alleging that during the four months
from July to October, inclusive, plaintiff of-

fered for shipment 120.000 foot of oak logs of

the value of .$1.920 and (50.000 feet of cypress
logs of the value of JJ5S40 from a certain

station, nnd asked for cars, but that defend-

ant railroad failed to furnish them, and that

in consequence the logs became damaged, etc.,

stated a case for not furnishing cars to haul

any of the logs during the months named.

Shoptaiifth v. St. Louis & S. F. H. Co., 126
S.W. 752, 147 Mo. App. 8.

In an action against a railroad for fail-

ure to furnish cars to transport plaintiff's

logs allegations of the value of the two species
of logs and a depreciation in value during
the period they lay at the station for lack of

cars were sufficient to enable defendant to

prepare its defense so far as the measure of

damages was concerned, and it was not en-

titled to require plaintiff to allege the market

prices either at such station or at the intend-

ed destination. Id.

In an action against a railroad for fail-

ure to furnish cars to transport plaintiff's

logs, plaintiff need not designate in his peti-

Consult Pocket Part for later cases.
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tion the character of cars required ; defend-

ant being presumed to know what kind were
needed. Id.

In an action against a railroad for fail-

ure to furnish cars to transport plaintiff's

logs, where plaintiff did not know from the

first that he could not ship, that after dis-

covering such fact he continued to haul logs

to the station was not a defense, but cause

only for denying redress to the extent he in-

creased his damage by accumulating logs

after he knew that cars would not be avail-

able. Id.

App. 1910. In an action against a car-

rier for failure to furnish plaintiff with

cars, evidence held sufficient to make it a

question for the jury whether there was such

a sudden and unusual increase of business

and demand for cars over defendant's road

as to release it from its liability for fail-

ure to furnish the cars. Dillender v. St.

Louis & S. F. R. Co., 180 S.W. 107, 149 Mo.

App. 331.

In an action against a carrier for failure

to furnish cars, evidence held sufficient to

show that a judgment of $500 for plaintiff was
not excessive. Id.

App. 1910. In an action against a com-

mon carrier for failure to furnish cars to

ship timber, where the defense was made
that there was an unusual volume of traffic,

plaintiff was properly allowed to prove by
other shippers that in the seasons preceding
the one in question there was a car shortage

on defendant's road, in the district from which

plaintiff was shipping. Cronaii v. St. Louis

& S. F. R. Co., 130 S.W. 437, 149 Mo. App.
384.

In an action against a common carrier

for failure to furnish cars to ship timber,

where the evidence showed that defendant at

no time notified plaintiff it could not furnish

cars because of an unexpected rush of busi-

ness, but encouraged him in getting out his

timber and promised to furnish cars to ship

it, a declaration of law that if there was a

sudden and unexpected increase in defend-

ant's business or if high water delayed de-

fendant in handling its business it was not

liable whether it notified plaintiff of this con-

dition or not was more liberal to defendant

than was justified. Id.

In an action against a common carrier

for failure to furnish cars to ship timber,

where the uncontradicted evidence showed
that defendant agreed to furnish at least one

car a day and several times told plaintiff

that cars would be^farnlshed, and that wfoen

he inquired as to the situation and notified

defendant that he was keeping a large crew
of men on hand at a large expense to have
them ready to load cars, defendant notified

him that the cars would be furnished, the

court was justified in refusing to declare as

a matter of law, that there was no evidence

of an agreement to furnish cars. Id.

In an action against a common carrier for

failure to furnish cars to ship timber, evi-

dence held to support a judgment for plain-
tiff. Id.

App. 1915. A shipper was not entitled

to a mandatory injunction requiring an ex-

press company to deliver liquor shipments
C. O. D., since it was compelling the express

company to contract against its will in a

matter having nothing to do with its duty
as a common carrier. Danciger v. American

Express Co., 179 S.W. 797, 192 Mo. App. 172.

App. 1910. Under Rev. St. 1909, 3116,

prospective shippers who made verbal de-

mand upon a railroad for cars which were
not furnished could recover for breach of the

road's common-law duty to furnish them, al-

though they did not give the written notice

required by section 3108 as a condition to

recovering the statutory penalty. Raper v.

Lusk, 381 S.W. 1032, 192 Mo. App. 378.

App. 1923. If a double-decked car fur-

nished a shipper was not suitable car for the

transportation of hogs, nor the kind in gen-

eral use, then the furnishing of the car was
the same as furnishing no car, and there was
no failure of proof under a petition alleging

that no car was furnished. Vitt v. Wabash
Ry. Co., 251 S.W. 734.

App. 1925. Whether beverage which car-

rier refused to ship into dry state was beer,

and was properly iced and preserved until

examined, held for jury. Pabst Brewing Co.

v. Chicago, M. & St. P. Ry. Co., 273 S.W. 424,

221 Mo. App. 338.

Carrier receiving shipment cannot set up
deception by appearance as defense to action

for refusal to ship into dry state. Id.

Whether shipment of beer into state was
unlawful at time of carrier's refusal to do so

held for jury. Id.

App. 1925. Finding that carrier not neg-

ligent in failing to furnish car not warrant-

ed. German v. Chicago, M. & St. P. Ry. Co.,

276 S.W. 1041.
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Petition held to allege a cause of action they were only to be transported to another

for carrier's negligent failure to provide a point in that state, the local laws govern.

car on reasonable notice. Id. Koithley v. Lusk, 177 S.W. 756, 190 Mo. App.
458.

(B) BILLS OF LADING, SHIPPING RE-
CEIPTS, AND SPECIAL CONTRACTS.

Carriage of live stock, see post, $=>207.

Limitation of liability, see post, =>147-168,

180.

As carrier of live stock, see post, S=

218(3).

Presentation of bill of lading or receipt on

delivery of goods, see post,

Provisions as to charge, see post,

Provisions requiring notice of loss, see post,

Receipts and checks for passenger's baggage,

see post, G=Jtt)4.

Special contracts

As to amount of charges, see post, <192.
For through transportation, see post, $

173.

For transportation of live stock, see post,

<=>207.

For transportation of passengers, see

post, @=>258.

<=>46. What law govern*.
Ordinarily a shipment contract is govern-

ed by the laws of the state where it is made.

Sup. 1K92. Otis Co. v. Missouri Pac. Ry.

Co., 20 S.W. 676, 112 Mo. 622 ;

App. 1903. Herf & Frerichs Chemical Co.

v. Lackawanna Line, 73 S.W. 346, 100

Mo. App. 164 ; (1904) Nenno v. St. Louis &
S. F. R. Co., 80 S.W. 24, 105 Mo. App.

540; (1906) Hurst v. St. Louis & S. F.

R. Co., 94 S.W. 794, 117 Mo. App. 25;

(1911) Lord & Bushnell Co. v. Texas & N.

O. R. Co., 134 S.W. Ill, 155 Mo. App.
175.

App. 1890. The validity and interpreta-

tion of a contract of affreightment made
and chiefly to be performed in one state for

the carriage of goods to another state is to

be governed by the law of the state where

made. Hartmann v. Louisville & N. R. Co.,

39 Mo. App. 88.

App. 1908. A contract made in New
York by an express company to carry goods
to a point in Missouri is governed by the laws

of New York. Townsend & Wyatt Dry Goods
Co. v. United States Express Co., 113 S.W.

1161, 133 Mo. App. 083.

App. 1915. Where an agreement con-

cerning further transportation over the line

of a connecting carrier was made after the

goods had reached the state of Arkansas, and

App. 1920. Contracts for interstate ship-
ments are governed by the acts of Congress,
the agreement of parties, and the common-law
principles accepted and enforced in federal

courts. demons Produce Co. v. Denver & R.

G. R. R., 219 S.W. 660, 203 Mo. App. 100.

Duty to give bill of ladine or
receipt.

Bee explanation, page Hi.

. Authority of agents and em-
ployes.

Agency between connecting carriers, see post,

=>1 69-187.

Authority to contract for carriage of passen-

ger, see post, @244.
Authority to contract for transportation of

live stock, see post, @=>207.

Notice to assignee of bill of lading, see post,

<S=>57.

Rights of transferees- of bills of lading, see

post, @=>57.

<&r47 U). In general.

Sup. 1864. In order to render a rail-

road corporation liable for failure to deliver

goods, which the plaintiff claimed to have de-

livered to the agent of the company, at a dis-

tance from the line of the railroad, to be car-

ried by him to the road, and thence trans-

ported on its line, the authority of such

agent to bind the corporation must be shown,
as the transaction was distinct from tho

general objects of the company. Missouri

Coal & Oil Co. v. Hannibal & St. J. R. Co.,

35 Mo. 84.

Sup. 1872. Plaintiff delivered a number
of articles to a railroad to be carried to a

point on defendant road. In the action, which

wtis for loss of part of the goods, a writ hit;

was introduced acknowledging the receipt of

all the goods from a transfer company, and

the freight agent of the first road testifle 1

that all the goods were delivered to defend-

ant. At the point of destination, defendant's

agent delivered part of the goods to plaintiff.

Hchl sufficient to show that the goods were

received by defendant, though there was no

proof of the agency and handwriting of tho

one signing the receipt. Landes v. Pacific

R. R., 50 Mo. 346.

Sup. 1883. Directions given by the bag-

gageman of a railroad company to a porter

bringing baggage to the depot as to what to

Consult Pocket Part for later cases. For explanation, see page iii.
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do with it, the baggageman at the time being
away from his post of duty engaged in the

prosecution of his own business, do not in

any way bind the company so as to fix its

liability for a subsequent loss thereof. City

of Chillicothe ex rel. Matson v. Raynard, 80

Mo. 185.

App. 3880. In an action against a rail-

road company for the loss of goods, evidence

held sufficient to show that one who was act-

ing as chief clerk to the general freight agent
of defendant had authority from defendant

to make the contract in question for the trans-

portation of plaintiff's goods. Barrett v. In-

dianapolis & St. L. R. Co., 9 Mo. App. 226.

App. 181)5. Where a station agent had

authority to contract for furnishing cars to

a shipper at another station, a shipper may
presume that he has power to contract for

the receiving and shipment of freight as well,

and hence his contract will bind the company
in the absence of notice to the shipper of any
limitation on his authority. Miller v. Chi-

cago & A. Ry. Co., 02 Mo. App. 252.

App. 1807. Where a station agent, cloth-

ed with the power and whose duty it is to

receive and forward freight, makes a con-

tract within the scope of his apparent author-

ity, he binds the company he represents,

though he may have exceeded his authority ;

and when the company seeks to escape from

liability under the contract on the ground that

the agent, though apparently authorized to

make it, had no authority in fact, it must
show that the party with whom the contract

was made had knowledge of the fact that the

agent was acting beyond his authority. (Jann

v. Chicago Great Western Ry. Co., 72 Mo.

App. 34.

App. 1006. Evidence in an action against
a carrier for failure to furnish cars exam-

ined, and licld to justify a finding that a re-

quest for cars made to the carrier's commer-
cial freight agent was binding on the car-

rier, as within the apparent scope of the

agent's authority. Hoffman Heading & Stave
Co. v. St. Louis, I. M. & S. Ry. Co., 94 S.W.

597, 310 Mo. App. 495.

App. 1911. An agent of a railroad com-

pany, while bound to receive goods for trans-

portation, has the right to limit his company's
liability to liability for negligence on its own
line. Miller v. Missouri, K. & T. Ry. Co., 138
S.W. 902, 157 Mo. App. 638; Steckdaub v.

Same, 138 S.W. 904.

Aj)p. 1912. An agent of a railroad com-

pany in charge of both its freight and ticket

offices and conducting its business in both

departments at a particular place has ap-

IMirent authority to accept checks in payment
of freight charges. Cunningham v. Wabash
R. Co., 149 S.W. 1151, 107 Mo. App. 273.

App. 1912. A local station agent's au-

thority extends only to the control of the
carrier's business at his own station. Hun-
ter v. St. Louis & S. F. R. Co., 150 S.W. 733,

167 Mo. App. 624.

App. 1921. A contract entered hito by a
station agent in behalf of his company with
a shipper to furnish cattle cars held good.
Thee v. Wabash Ry. Co., 233 S.W. 9o9, 208
Mo. App. 200.

Authority to make contract to
carry good* beyond carrier'* line.

Sup. 1879. A carrier is not bound by a
contract of its station agent to transport prop-
erty beyond the line of its own roud, where
such contract was made without express au-

thority to do so, and against the explicit

directions to the contrary from the station

agent's superior officer, the general freight

agent; there having boon no previous deal-

ings between the shipper and the carrier from
which the sbipi>er might reasonably have in-

ferred such authority, and the carrier not

having held itself out as a common carrier to

a point beyond its line of road. (J rover &
Baker Sewing Mach. Co. v. Missouri I*ac. Ry.
Co., 70 Mo. 672, 35 Am. Rep. 444.

App. 1SS6. A local freight agent has no

power to bind his company by contract cov-

ering any part of transportation over another

line, unless such authority has been expressly
conferred upon him by the company or can
be implied from his previous acts and con-

duct. Turner v. St. Louis & S. F. Ry. Co., 20
Mo. App. G32.

App. 1890. An agent, employed by a rail-

way company to solicit business, is not au-

thorized to enter into a contract for the trans-

portation of goods beyond the company's own
lines, unless such authority has been express-

ly conferred on him, or unless it is implied
from his previous conduct. Crouch v. Louis-
ville & N. R. Co., 42 Mo. App. 248.

App. 1892. In an action against a rail-

road company on a contract for the transpor-
tation of goods to a point beyond its own line,

plaintiff must show the authority of the sta-

tion agent who made the contract to enter
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Into such an undertaking. Patterson v. Kan-

sas City, Ft. S. & M. R. Co., 47 Mo. App. 570.

App. 1S94. Prima facie a station agent

can only bind the railroad company in con-

tracts to the end of its road, and hence it

must bo affirmatively shown that he had au-

thority to bind it beyond the end of the line.

Minter v. South Kansas Ry. Co., 50 Mo.

App. 282.

App. 1003. A station agent's authority

to bind a railroad in a contract of carriage to

a point on the line of a connecting carrier

must be proved in order to hold his company
liable for loss or damn go occurring on the line

of the connecting carrier. Faulkner v. Chi-

cago, R. I. & P. Ry. Co., 73 S.W. 927, 99 Mo.

App. 421.

The authority of a station agent to bind

a railroad on n contract of carriage to u point

beyond its terminus may be inferred from a

previous course of dealing between the ship-

per and the carrier. Id.

App. 11)10. If two or more curriers are

copartners for transporting freight over their

respective lines, a contract made by the agents

of one of them with the shipper binds them

all, in absence of a stipulation therein to the

contrary. Crockett v. St. Louis & II. Ry. Co.,

ll>(i S.W. 1>4:5, 147 Mo. App. 347.

App. 101(5. A traveling fast freight so-

liciting agent, soliciting freight at points not

on the carrier's lines, is a general agent, with

power to bind the carrier to furnish cars at

such points. Kissell v. Pittsburgh, Ft. W. &
C. Ry. Co., 188 S.W. 1118, 194 Mo. App. 346.

Where the carrier, not being required by
law to furnish cars at a point off its lines and
on those of n. connecting carrier, did so fur-

nish them, it ratified its agent's contract so

to furnish them, since it must have known
that it furnished such cars under the contract,

as in fact it was doing. Id.

Affixing revenue stampi to
of lading or receipt.
See explanation, page Hi.

. Validity of bill of lading or re-
ceipt.

App. 1804. A bill of lading issued by a

railroad company purported to acknowledge
the receipt of the property therein mentioned

at a designated city. The evidence showed
that the delivery of the merchandise was to a

car, but that the car was not in the possession

of the company, but was in the possession of

another corporation, and It never came into

the possession of the company which issued
the bill of lading. Held, that there was no
sufficient delivery of flie property to the com-

pany within the meaning of Rev. St. 1889, c.

18, prohibiting the issuing of bills of lading
unless the property therein described shall

huve been actually received by the carrier is-

suing the bill. JEtnn. Nat. Bank v. Water
Power Co., 58 Mo. App. 532.

Rev. St. 1889, c. 18, prohibiting the issu-

ance of any bill of lading unless the "property

therein mentioned shall have been actually

delivered to the carrier issuing the bill, and

declaring a violation of the statute a criminal

offense, and preserving to the injured party
a civil action against the wrongdoer, pro-

hibits the issuance of a bill of lading by a

carrier unless the carrier has actually re-

ceived the goods therein mentioned, and tho

delivery of a bill of lading issued by another

carrier, properly indorsed, is not a sufficient

delivery of the property. Id.

App. 1807. Bills of lading are fraudu-

lent and void when issued in direct violation

of Rev. St. JKS9, $ 743, which requires that

carriers shall not issue a bill of lading until

the freight shall have been actually shipped
and put on board and shall be at the time ac-

tually delivered to the car. JKtna Nat. Bank
v. Union Pac. Ry. Co., 60 Mo. App. 246.

. Construction and operation of
bill of lading.

Waiver of provisions as to notice as dis-

crimination, see ante, <=32(2).

. In general.

App. 1880. Where plaintiff made a con-

tract with the agent of defendant for the

transportation of goods from I), in Missouri

to New York, and the goods were delivered

before any bill of lading was given, on tho

understanding that on their arrival at St.

Louis a through bill to New York would be

given, such agent had no right to insert any
new term in the bill of lading, or to interpose
a new party to the contract. Barrett v. In-

dianapolis & St. L. R. Co., Mo. App. 226.

App. 1890. The effect of a bill of lading

showing a general consignment of the goods
is to vest the legal title thereto in the consig-

nee. Evans (harden Cultivator Co. v. Mis-

souri, K. & T. Ry. Co., 64 Mo. App. 305.

App. 1014. A bill of lading is both a re-

ceipt and a contract to carry. Morrison
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Grain Co. v. Missouri Pac. Ky. Co., 170 S.

W. 404, 182 Mo. App. 339.

- An a receipt.

(1). In general.

Sup. 18ir>. A bill of lading partakes of

the nature of a receipt and a contract The
Missouri v. Webb, 9 Mo. 193.

App. 1910. A bill of lading issued by a
railroad company, returned to it on its de-

mand when the shipper requested the goods
to be stopped in transit, was prima facie evi-

dence that the company received the goods
for shipment. Seigfried v. Chicago, B. & Q.
R. Co., 126 S.W. 798, 147 Mo. App. 543.

App. 1911. A bill of lading fair on its

face calling for the transportation of a car of

lumber is prima facie proof of the carrier's

receipt and acceptance of the lumber. Milne
v. Chicago, R. I. & P. Ry. Co., 135 S.W. 85,
155 Mo. App. 465.

Kffect an ndmlNNlon in respect
to quantity or condition of iroodM.

App. 1918. While recital of bill of lad-

ing of receipt of carload of agricultural im-

plements is not conclusive that three certain

implements were in Ihe car. in connection
with evidence that such articles were placed
In the car, it is prima facie proof that they
wore in the car. John Deere Plow Co. v.

American Express Co., 203 S.W. 488.

Effect of outom.
See explanation, page Hi.

- Am a contract.

App. 1883. Where a receipt given by a
carrier read: "Received from IT. .$200. Same
being for duties on one package of goods in

New York custom house to be forwarded"
the word "forwarded" was not conclusive

against the liability of the carrier as a com-
mon carrier. Fischer v. Merchants' Dispatch
Transp. Co., 13 Mo. App. 133.

App. lSS.r>. The bill of lading is the con-
tract between the shipper and carrier, and
where the direction for delivery in the bill

of lading differs from that on the goods, the
former will control. Moore v. Henry, 18 Mo.
App. 35.

App. 1895. Where goods were shipped
under a bill of lading containing a blank

space for the amount of freight rate guar-
antied, which was not filled, and purported
to be subject to the conditions ami regulations

of the published tariff of the company, and
then only to the terminus of its road, such
bill of lading will be held to contain the whole
contract, and hence, If plaintiff wished to re-

ly on a previous agreement us to nates, it was
for them to have its terms embodied in the bill

of lading. Holton v. Kansas City, Ft. S. & M.
Ry. Co., 61 Mo. A>pp. 204.

App. 1909. A receipt toy a carrier for

freight, which declares that the shipment
shall bo subject to the conditions of the bill

of lading, makes the bill of lading a part of
the contract of carriage. Simmons Hardware
Co. v. St. Louifi, I. M. & S. Ry. Co., 120 S.W.
(J03, 140 Mo. App. 130.

App. 1901). An instrument reciting re-

cefcpt by defend-ant carrier from plaintiff of
the "following articles" to be delivered to

plaintiff at destination, after which is a de-

scription oif the articles, followed iby the
words "received subject to conditions of
* * *

(defendant's) bill of lading." itself

constitutes the contract, in the absence of evi-
dence by either party of anything else in tttio

way of ia bill of lading hnving been made out,
or any form in use having been agreed on as
part of the contract. American Storage &
Moving To. v. Walmsh R. Co., 123 S.W. 1KJ4,
140 Mo. App. 21*4.

App. 11)15. A bill of lading is not a con-
tract oif shipment, but evidence thereof.
Koithley v. Luwk, 177 S.W. 750, 11)0 Mo. Ann
4.18.

App. 1927. Meaning of "reasonable des-
patch" provision of bill of lading cannot be
shown by construction placed thereon by par-
ties'. Parsons v. Chicago, B. & Q. R Co 300
S.W. 324.

<@=>54. Negotiability and transfer of bill
of lading.

<g=>55. Negotiability and auignabil-

Sup. 1S<). In a qualified nn<l restricted
sense, a -bill of lading has the attribute of ne-
gotiability, and miy be transferred by in-
dorsement and delivery. Davenport Nat.
Bank v. Ilomeyer, 45 Mo. 145, 100 Am. Dec
3G3.

Sup. 1922. 49 USCA 87, providing that
the insertion in an order bill of lading of
the name of the person to be notified shall
not limit the negotiability of the bill or con-
stitute notice to a purchaser of any rights or
equities of such person, applies only to con-
tests with a purchaser of the bill, and not to
contests between the carrier and the ship-
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per, while the latter Is still the holder and
In possession of the bill. Kemper Mill & Ele-

vator Co. v. Hines, 239 S.W. 803, 293 Mo. 88.

A pp. 1882. By the common law a bill of

lading wns a negotiable instrument, represent-

ing the title to the property named therein,

which might be transferred from hand to

fraud by mere delivery, carrying tt> any trans-

feree the title to the property. Ober v. In-

dianapolis & St. I* R. Co., 13 Mo. App. 81.

App. 1S95. The word "nonnegotiable"

stamiK'Kl on the face of bills of lading in no-

wise destroys their assignatoility; the sole

effect being to exemipt such bills of lading

from the provisions of Rev. St. 1&S9, 745,

in relation thereto. Midland Nat. Bunk v.

Missouri, K. & T. R. Co., 62 Mo. App. 531.

App. 1907. A bill of lading is assign-

able, siK-h n assignment constituting in the

law a complete legal delivery of the goods

thereby evidenced to be in the hands of the

carrier, as effectually as an actual sale and

delivery thereof.- <J rat fart Street Warehouse

Co. v. Missouri, K. & T. Ry. Co., 102 S.W. 11,

124 Mo. App. 545.

- Indorsement or other trans-
fer.

The delivery of a 'bill of lading for goods
in the hands of a common carrier is sufficient

to pass title to the goods without indorse-

ment.

Sup. 1S(9. Davenport Nat. Bank v. Hom-

eyer, 45 Mo. 145, KM) Am. Dec. 3(tt ;

App. lf)(M. American Zinc, I^ead & Smelt-

ing Co. v. Markle Leadworks, 76 S.W.

COS, 10L> Mo. App. 158.

App. 1SS.H. Where a shipper indorses

imd delivers the bill of lading covering the

tthiinnciit to another, he thereby parts with

all bis right to, nnd interest in, the shipment
as effectually as if he had delivered the goods

themselves, which thereupon become subject

to the order of the indorsee, who may with-

hold them from, or deliver them to, the con-

signee named in the bill as he may direct.

Missouri Pac. Ry. Co. v. McLiney, 32 Mo. App.
160.

App. 1895. A delivery of a bill of lading
without indorsement for value transfers the

property in the goods it covers, and hence an

objection that hills of lading were delivered

to plaintiff without the written Indorsement

of the to/older is of no consequence. Midland

Nat. Rank v. Missouri, K. & T. R. Co., 62 Mo.

App. 531.

App. 1903. Where a hank furnished a
stock buyer with means 'by paying his checks
for the purchase price of stock purchased un-
der an agreement that, as the stock was ship-
ped, the bills of lading, with drafts for the

proceeds, should be delivered to the bank, and
that it should -have $2 per oar for furnishing
the money, the stock so purchased was the

property of the buyer, and not of the bank.

Clary v. Tyson, 71 S.W. 710, 97 Mo. A.pp. 586.

App. 1914. A bill of lading though non-

negotiable represents the goods, and a sale

of the goods coupled with the delivery of the

bill of lading transfers possession of the

goods. Long-Bell Lumber Co. v. Chicago, B.

& Q. R. Co., 167 S.W. 1183, 181 Mo. App. 223.

App. 1916. Whore a bill of lading for

hay was taken to tine order of the consignor

providing for notice of a right of inspection

by the buyer, held that a delivery of the bill

by the bank to the buyer for the purpose of

inspection was not a (breach of duty by the

bank, as it did not constitute a transfer of ti-

tle. St. Joseph Hay & Feed Co. v. Missouri
Pac. Ry. Co., 1S5 S.W. 1162.

App. 1016. In view of Rev. St. 1909,

11956, 11957. bills of lading are transferable
without indorsement for value and carry prop-
erty in goods covered. Kinsolving v. State

Savings & Trust Co., 190 S.W. 379, 195 Mo.

App. 326.

. Righti of transferee as
against carrier.

Sup. 1895. Where a railroad company
issues original shipper's order bills of lading,

declaring that the consignment is in its pos-
session, to toe delivered only on their presen-
tation, not conditioned to be void in case of

delivery on duplicate bills issued for protec-

tion, the connpany will be liable on its orig-

inal bills to one [holding them as assignee for

a valuable consideration, though it has al-

ready delivered the freight to the shipper on
his presenting one of the duplicate bills.

Midland Nat. Rank v. Missouri Pac. Ry. Co.,

33 S.W. 521, 132 Mo. 492, affirming judgment
62 Mo. App. 531.

Where n railroad company issues orig-

inal and duplicate shipper's order bills of

lading, the original not conditioned to be void

on delivery on the duplicate, custom and us-

age at the place of delivery of never deliver-

ing a consignment without surrender of the

original bills, and of loaning money on such

original bills, is not a factor in determining
the liability of a railroad on such bills to a

Consult Pocket Part for later cases. For explanation, see page iii.
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bona fide holder thereof, by written assign-

ment, as security for a loan, where the road
has delivered the consignment to the shii>per

on presentation of the duplicate bill alone.

Id.

App. 1890. If Rev. St. 1SSO, 5 745,

changes the common-law rule to the effect

that if a carrier delivers goods, even to the

original owner when he is the consignee, or

to the consignee himself, without the surren-

der of the bill of lading, it tokos on itself the

risk of a previous transfer of the bill of lad-

ing to some innocent party, it can have no

application to a contract of shipment not

made in the state, nor executed in whole or

in part within the state. Alabama Nnt. Hank
v. Mobile & (). Ity. Co., 41> Mo. App. 2S4.

App. 1S05. Whore grain was shipped
over defendant's railroad under a bill of lad-

ing to shipper'^ order which was indorsed to

the shi jupor's principal and by it transform!
to plaintiff by delivery before tbo delivery of

the grain to such principal, the plaintiff be-

came owner of such grain, arid hence the de-

fendant was liable to plaintiff for failure to

deliver. Midland Nat. Hank v. Missouri, K.

& T. It. Co., <I2 Mo. App. Ml.

App. ISttX. Whore a carrier itself issues

a bill of lading he will not be permitted to

siay to the prejudice of an innocent holder

that he never received the freight, and the act

of the carrier's general agent is the act of the

carrier itself, under Rev. St. 1SSJ), 8$ 74.,, 740,

requiring that at the issuance of the bill of

lading the grain shall be actually shipped and

on board the cars of the carrier. Smith v.

Missouri I'ac. Ky. Co., 74 Mo. App. 48.

In an action by an innocent holder of a

bill of lading against the carrier on the ground
that the bill of lading was delivered before

the goods were received for transportation, it

is no defense that the goods were in fcict aft-

erwards delivered to the carrier, but were
thon taken from it by a judgment in replev-

in, of all of which plaintiff had notice when
the carrier did not receive Hie goodis from or

for the holder of the bill of lading or his

transferee, plaintiff in this action. Id.

App. 1900. A carrier's liability to one

to whom bills of lading have boon negotiated,

for issuing the same before it had received

the freight, in violation of Kev. St. ISfrt),

(5032, is not changed by its subsequent re-

ceipt thereof, the goods having been sipoiled

before their receipt. Watkins Nat. Rank v.

Cleveland, C., C. & St. L. Ry. Co., 93 S.W. 40,

117 Mo. App. 248.

App. 1913. A purchaser of goods shipped
subject to ttie consignor's order, with draft

attached, before honoring the draft, has no
right to maintain replevin against the carrier

to obtain possession of the goods. Hurgess
v. St. Louis & S. F. H. Co., 101 S.W. S58, 176
Mo. App. 257.

App. 1914. In an action against a car-

rier for conversion of goods resold to plain-
tiff by the buyer to whom they were consign-

ed, evidence held not to show the indorse-
ment on the bill of lading was a forgery, but
that it was made 'by another authorized to

sign the name of tho manager of tfho buyer.
Long-Hell Lumber Co. v. Chicago, H. & Q. H.

Co., 107 S.W. 1183, 181 Mo. A-pp. 223.

App. 1915. A pledgee of a bill of lading
does not ceaso to be a party in interest to an
action for conversion by tho carrier, by giv
ing the note, evidencing the debt secured, to

another to hold as evidence merely of a trans-

action l>otween the (pledgee- ftind him, not

amounting to a sale of tho note. People's
State Siaviugs Hank v. Missouri, K. & T. Ily.

Co., 17S S.W. 292, 192 Mo. App. <>14.

Waiver by a plodgor of ci bill of lading of

conversion by the carrier does not affect the

pledgee's right of recovery to the amount of

its interests from the carrier. Id.

Tho pledgee of a bill of lading is the prop-
er party plaintiff for conversion of the ship-

ment by the carrier. Id.

As to the reoovory above his interests by
tho pledgee of *i bill of lading, for conversion

by tho carrier of tho Articles shipjKsl, ho

stands to tho pledger in the relation of trus-

tee of an express trust. Id.

As incident to rt pledge of a bill of lad-

ing, tho pledgee, suing tihe -carrier for con-

version of the shipment, may recover not only
tho amount of debt, secured, but expenses of

tho 'suit, though tfhero can be no recovery for

the ipledgor, because of his waiver. Id.

<S=58. Right, and liabilities of
transferee as to persons other
than carrier.

Sup. 1881. The carrier, to which a ship-

ment of whisky was delivered, issued tripli-

cate bills o\f lading to the order of tho shiih

l>er, and the vice president and general man-

ager of tho company furtively took one of the

bills of lading from the desk of the secretary

and sold the goods and made delivery, and at

the same -day, and about the same time, the

secretary lnd<orsed a bill of lading and drew

This Digest is compiled on the Key-Number System. For explanation, see page ill.



MD 57 CARRIERS

drafts against the goods to plaintiff, to whom
the bill of lading and drafts were delivered,

the delivery to plaintiff being as collateral se-

curity for a pre-existing indebtedness. Held

that, as between the purchaser of the goods
and plaintiff, the controlling question was the

time when the bills were delivered, and the

(fact that the bill of lading was delivered to

plaintiff as collateral -security for a i>re-exist-

ing indebtedness was immaterial. Skilling v.

Bollman, 73 Mo. 65, 30 Am. Rep. 537.

Sup. 1925. Seller of bills of lading, buy-
er's check for which was not paid, owned sub-

stituted bills issued buyer. Lewis v. James
McMahon & Co., 271 S.W. 771), 307 Mo. 552.

Bank, taking substituted bills of hiding
from buyer, held charged with notice of sell-

er's rights. Td.

A pp. 1878. Plaintiff advanced money to

enable a distilling company to continue busi-

ness, and, on the preparation of a shipment of

high winos, advanced a further sum to pur-
chase revenue stamps, the distilling company
delivering to plaintiff tho bill of lading in-

dorsed to the factors to whom the shipment
was consigned, and also delivered drafts upon
the factors for the proceeds. Thereafter an

agent of the corporation sold a duplicate bill

of lading to defendant, who took in good faith

and without notice. Held, that the fact that

the bill of lading was delivered to plaintiff in

part to secure him for prior advances did not

prevent him from acquiring title to the goods
which was superior to that of defendant.

Skilling v. Bollinan, 6 Mo. App. 76.

Where several bills of lading are assign-

ed, the person who first gets one by legal ti-

tle from the owner or shipper has the right
to the consignment. Id.

App. 1890. The delivery and transfer of

a bill of lading for value is a symbolical de-

livery of the goods therein mentioned, and the

effect of the transfer is to vest in the trans-

feree whatever title in the goods the trans-

feror had at the date of the assignment, and
if the transferor had previously sold and de-

livered the goods to another, or had consent-

ed to the delivery by the carrier, the trans-

feree of the bill of lading would obtain noth-

ing by his purchase. Alabama Nat. Bank v.

Mobile & O. Ry. Co., 42 Mo. App. 284.

App. 1891. Where a railroad company
wrongfully delivers grain to the consignee
notwithstanding the indorsement of the bill

of lading by the consignor to a bank, the

consignee, by retaining tfie grain, is equally

guilty with the railroad of the conversion.
Dickson v. Merchants' Elevator Co., 44 Mo.
App. 498.

By statute (Rev. St. 1889, 744) and by
the law merchant a bill of lading is a symbol
of the goods in such a sense that a transfer
thereof by indorsement and delivery passes
to the transferee tho transferor's title to the

goods, and the consignee cannot, by wrongful-
ly receiving the goods from the carrier, hold
them for balance due on a general account
from the consignor, where the latter has de-

livered the bill of lading for security for a
draft to a bank which has advanced money
thereon. Id.

App. 1903. Where, on the shipment of a
car load of stock, the bill of lading, though
unindorsed, was delivered to a creditor of the

owner with a draft on the consignee for the

proceeds of the sale of the stock, such cred-

itor thereby acquired a lien on the stock su-

perior to the lion of a subsequent attach-

ment. Clary v. Tyson, 71 S.W. 710, 97 Mo.

App. 586.

App. 1906. A principal consigned goods
to a factor with power to sell or reconsign.
A company reconsigned the goods to a third

person, and a bank, in good faith, bought a
draft drawn by the company against the new
consignee, secured by a bill of lading, and
took possession of the goods and retained the

proceeds. Held that, if the company was em-

powered to reconsign the goods and draw
against them, the bank was not liable to the

principal. Smith v. Jefferson Bank, 97 S.W.

247, 120 Mo. App. 527.

App. 1908. Where plaintiff transferred

to another the bills of lading for goods ship-

ped defendant, defendant having ordered the

goods from such other, and having no knowl-

edge of plaintiff's understanding with him by
which the bills were turned over to him, he
could pay such other for the goods. Green-
ville Lumber Co. v. National Pressed Brick

Co., 113 S.W. 236, 133 Mo. App. 217.

App. 1910. Transfer of a bill of lading
for value by indorsement and delivery passes
to the transferee whatever title the transfer-

or has to the property at the time ; and that

only. Webster v. Bear, 125 S.W. 815, 141 Mo.

App. 531.

Plaintiff sold to P. 347 cases of eggs, and,
at direction of P., shipped them consigned to

defendant. In the same car plaintiff shipped
52 other cases of eggs, and attached to the bill

of lading, accompanying the draft for the 347

Consult Pocket Part for later cases. Por explanation, see page iii.



CARRIERS

cases drawn on P., a statement showing this

fact, and that the 52 cases were consigned to

defendant for sale on plaintiff's account.

Held, that this was such precaution to notify
the consignee of the facts that plaintiff was
not estopped to assert title to the 52 cases

against F.'s transferee of the bill of lading.
Id.

App. 1912. A draft attached to a bill of

lading for corn purchased by defendant, pay-
able to plaintiff, was prima facie notice to

defendant that the price was claimed by
plaintiff, and payment to the seller was un-

authorized. Burrton State Bank v. Pease-

Moore Milling Co., 145 S.W. 508, 163 Mo. App.
135.

On deposit of a draft, to which a bill of

lading for corn was attached, in the seller's

bank for credit, the bank became the owner,
and was entitled to sue the buyer for the

price. Id.

App. 11)13. A bank which has advanced

money to the consignor of grain and taken as

security therefor n draft on the consignee, at-

tached to the bill of lading, is entitled to the

grain, as against an attachment in a suit by
the consignee against the consignor. A. J.

Poor Grain To. v. Franke Grain Co., 157 S.W.

840, 171 Mo. App. 354.

The right of a bank, holding a draft with
bill of lading, to a shipment of grain, as

against an attachment in the suit of the con-

signee against the consignor, is not defeated

by the bunk's knowledge that the consignor
had sold the grain to the consignee. Id.

App. 1913. Where the buyer of corn for

cash did not pay the shipper but transferred

the bill of lading, with draft on a third party

attached, to a bank, which, on the buyer's

insolvency, canceled its credit for the draft,

stopped payment thereof, and sold the corn,

the bank was not a purchaser for value within

Rev. St. 1901), g 11956, 11957, making bills of

lading negotiable, and was liable to the origi-

nal shipper of the corn for its value. Boyd
v. Bank of Mercer County, 160 S.W. 587, 174
Mo. App. 431.

App. 1914. Where a bank discounted a

draft with a bill of lading for potatoes at-

tached, it was not an intermediate purchaser
of the potatoes, and after acceptance and

payment of the draft, and delivery of the po-
tatoes to the buyer, the bank could not be

made liable for defects arid deficiencies in the

potatoes. Tapee v. Varley-Wolter Co., 171

S.W. 19, 184 Mo. App. 470.

App. 1914. In attachment, where a bank
claimed the property by the purchase of a
draft attached to a bill of lading, evidence
held to show that the bank had paid out the
amount of the draft. Price Brokerage Co. v.

Rushfeldt, 171 S.W. 976, 185 Mo. App. 32.

A bank which purchased a draft at-
tached to a bill of lading and paid out the
amount has- a claim against the property as
against a subsequent attaching creditor. Id.

App. 1916. Where a bank agreed in ad-
vance to furnish price of lumber and take
bills of lading as security, it became owner of
bill of lading as soon as it was issued on de-

livery of lumber, so that lumber could not be
subsequently attached as property of con-

signee. Kinsolving v. State Savings & Trust
Co., 190 S.W. 379, 195 Mo. App. 326.

Where seller of lumber retained bills of

lading to keep title until paid by bank, and
bills were sent to second bank, pursuant to-

agreement to pay for lumber and take biilsr

when title passed from buyer to seller, it

passed to second bank by virtue of bill, and
lumber could not be attached as property of

buyer. Id.

App. 1917. A third person, who at re-

quest of the buyer of goods shipped with draft
attached to bill of lading, pays the draft,
and takes up bill of lading, and receives the

goods, acquires an interest therein superior
to unknown agreement between buyer and
seller that draft was for an old debt. Frank
Adam Co. v. Orplwum Theater Co., 193 S.W.
908, 195 Mo. App. 413.

App. 1918. Although delivery of bills of

lading to the shipper's order to a bank places
the legal title to the shipper's order to a bank
places the legal title to the shipment in the

bank, whether there is a sale of the shipment,
or merely a transfer of title for security, de-

pends upon the intention of the parties.
Cochrano v. First State Bank of Pickton,
Tex., 201 S.W. 572, 198 Mo. App. 619.

App. 1920. The transfer of an interstate
bill of lading by indorsement and delivery
operates only as a transfer of whatever title

the transferor may have to the goods covered
thereby. Pioneer Trust Co. v. Missouri Pac.
K. Co., 224 S.W. 106, 204 Mo. App. 289.

=59. Bona fide purchaser!.
Sup. 1896. The transfer of a bill of lad-

ing by delivery without indorsement carries
with it all the right of the transferor in the

goods represented by it, and extrinsic evi-
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dence is admissible to show what such inter-

est is. The fact that a state statute provides
for the transfer of bills of lading by indorse-

ment does not restrict their transfer to such
method. Scharff v. Meyer, 34 S.W. 858, 138
Mo. 428, 54 Am. St. Rep. 672.

Sup. 1025. Bank held not purchaser in

good faith of bills of lading. Lewis v. James
McMahon & Co., 271 S.W. 779, 307 Mo. 552.

App. 1901. A bill of lading is the repre-
sentative of the property therein mentioned,
and its indorsement and delivery transfers

such property to the holder of the bill, who
thereby acquires the legal title to the goods
and is entitled to all the rights of a bona
fide purchaser for value. Robert C. White
Live Stock Commission Co. v. Chicago, M. &
St. P. R. Co., 87 Mo. App. 330.

App. 1003. Whore plaintiff's agent had
customnrily waived his right to retain pos-
session of cars of ore sold to M. until paid
for, and had permitted the cars to be loaded,

sealed, and billed by M., or his agents, and
sent forward, before being paid for, plaintiff

could not recover the price of cars so shipped
from a. buyer from M., as against a bona tide

transferee for value of the bill of lading
therefor. American Zinc, Lead & Smelting
Co. v. Markle Loadworks, 70 S.W. CG8, 102

Mo. App. 15K.

App. 1906. A principal consigned goods
to a factor. A company of which the factor

was president procured possession of the

goods and reconsigned them to a third per-
son. A bank bought the drafts drawn on the

third person for the price of the goods, on
the faith of the bill of lading. Evidence ex-

amined, and held not to show that the bank

bought, the drafts with bills of lading at-

tached with knowledge that the company did

not own the goods and was insolvent and was
going to appropriate the proceeds, instead of

turning it over to the principal, and the lat-

ter could not follow the goods or the proceeds
thereof into the hands of the bank. Smith
V. Jefferson Bank, 97 S.W. 247, 120 Mo. App.
527.

App. 1920. Where agents of a shipper
induced agents of the carrier without author-

ity to issue additional bills of lading for an
interstate shipment, promising to surrender

the original, such bills of lading were void

and of no effect, even in the hands of an in-

nocent holder, to whom they were indorsed,
for such holder acquired only the title of the

transferor. Pioneer Trust Co. v. Missouri

Pac. R. Co., 224 S.W. 100, 204 Mo. App. 289.

App. 1920. Where the rules of a carrier
providing for diversion of shipment required
the original bill of lading to be surrendered
before a new one could be issued, a bill of lad-
ing, issued without surrender of the original,
is void, even though issued with the authority
of the carrier, for a contrary holding would
permit a discrimination in violation of Act
Cong. Feb. 19, 1903, 1 (32 Stat. 847), as
amended by Act Cong. June 29, 1906, 2 (34
Stat 587), and hence such a bill of lading is of
no force even in the hands of a bona fide hold-

er, where issued prior to the Pomerene Bill
of Lading Act (49 USCA g 81-124), making
such bills negotiable. Pioneer Trust Co. v.

Nashville, C. & St. L. R. Co., 224 S.W. 109,
204 Mo. App. 328.

Where a second bill of lading Issued for
an interstate shipment without surrender of
the original was void because issued contrary
to the rules of the carrier, the carrier cannot
be held liable thereon, even by an innocent

purchaser, on theory of estoppel, for that
would tend to permit discrimination. Id.

<=6O. Receipts for goods.

Sup. 1872. A shipper delivered goods to

one railroad, to be carried to a point on an-
other road. In an action against the latter

for loss of part of the goods, a receipt for the

goods was introduced signed by defendant's

agent. The receipt was in the usual form is-

sued by defendant. Held to imply an agree-
ment by defendant to carry the goods to their

destination. Landes v. Pacific R. R., 50 Mo.
346.

=>61. Contract* for transportation of
goods.

Special contracts

As to amount of charges, see post, @=192.
For through transportation, see post, C=>

173.

For transportation of live stock, see post,
.

For transportation of passengers, see

post, <=258.
What law governs, see ante, =>46.

<=>62. - Requisites and validity.

Sup. 1881. An agreement on the part of

a shipper to ship over no other railroad was a
sufficient consideration for an agreement on
the part of the railroad fixing a specified rate.

Riggins v. Missouri River, Ft" S. & G. R.

Co., 73 Mo. T>98.

Sup. 1882. Where a freight agent wrote

plaintiff giving a rate between certain points,

but for nine days thereafter plaintiff made no

Consult Pocket Part for later cases. For explanation, see page iii.
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reply to such letter, although abundant op-

portunities existed, there was no contract for

a shipment at such rate, since a binding con-

tract can only occur when the offer made is

met by an acceptance communicated to the

party making the offer. Robinson v. St.

Louis, K. C. & N. Ry. Co., 75 Mo. 404.

Sup. 1887. A shipper cannot avoid the

effect of a written contract of carriage- on the

ground that he did not read it. where there

was no mistake or fraud on the part of the

carrier. McFadden v. Missouri Pac. Ky. Co.,

4 S.W. 689, 92 Mo. 343, 1 Am. St. Rep. 721.

Sup. 1890. A shipper of freight who
signs a contract of shipment, in the absence* of

fraud or deceit, is conclusively presumed to

know its contents and to have assented there-

to. Kellerman v. Kansas City, St. J. & C. I*.

R. Co., 34 S.W. 41, 1S Mo. 177. opinion adopt-
ed by court in bane 37 S.W. 828, ]3(> Mo. 177.

Sup. 1900. Plaintiff wrote defendant, a

carrier, that he was about to lease a quarry,
and wanted a quotation of rates for ship-

ments to be made during the two years follow-

ing. On defendant's answer, giving a rate,

providing the shipments were reasonably dis-

tributed during the season, plaintiff replied

that, unless he got a lower rate, he would not
be able to do much shipping. Held, not to

amount to a contract. Steffen v. Mississippi
River & B. T. Ky. Co., 50 S.W. 112;"), l,

r
>(J Mo.

322.

App. 1877. Whore a bill of lading recited

that the goods received by the carrier were to

be transported to Nashville, Tennessee, and
there delivered to J., and under the head of

"Marks," in a statement forming part of the

bill, where the words "J., Atlanta, (Ja.," the

bill could not be construed as a contract to

convey the goods to Atlanta. Wheeler v. St.

Louis & S. E. Ry. Co., 3 Mo. App. 358.

App. 1905. Plaintiffs purchased meat of

a packing company, requesting it to ship it to

a certain point. The agent of defendant rail-

road company solicited the shipment, and fur-

nished the agent of the packing company with

a blank form of contract, which was filled out

and signed by defendant's agent, and plain-

tiffs paid the freight. Held, that the contract

was binding between defendant and plaintiffs,

although not signed by the latter or by the

packing company as their agent. Eckles v.

Missouri Pac. Ry. Co., 87 S.W. 99, 112 Mo.

App. 240.

App. 1908. In the absence of fraud or

imposition, a patron of a railroad is bound by
his contract, being required to ascertain its

terms before executing it, and being bound,
prima facie at least, by the recitals of fact

against his interest contained therein. Mires
v. St. Louis & S. F. R. Co., 114 S.W. 1052, 134
Mo. App. 379.

App. 1914. Neither Rev. St. 1909, 8 3239,
nor rules of the Railroad and Warehouse
Commission, prevent carriers from transport-
ing jewelry as freight under special con-
tract. Russell v. Quiney, O. & K. C. R. Co.,

104 S.WT
. 104, 177 Mo. App. 180.

When* a bill of lading provided that the
carrier should not be liable for transportation
of jewelry except under special contract con-

taining the valuo of the articles, the failure

of the carrier's agent to indorse the special
contract on the bill, together with the value of
the property, was not fatal to plaintiff's right
to recover for the loss thereof. Id.

App. 1910. Where shipment was subject
to delay on account of bridge of connecting
carrier being out, contract that shipment was
subject to delay on account of bridge, not

agreed to before shipment was accepted for

transportation, was without consideration,
and plaintiff's subsequent ratification could

not give it vitality. Bowles v. Quiney, O. &
K. C. R. Co., 187 S.W. 131.

. Construction and operation.

Sup. 1X81. A contract between plaintiffs
and a railroad company read: "Lend from T?.

to St. Louis at 22% cents per hundred. All

lead shipped by C. to be forwarded * * *

at above rates from January 1, 1873, to Jan-

uary 1, 1874, and above rates guarantied for

sanio time." Held, that such instrument
showed that defendant was to transport and
plaintiffs to deliver to defendant, to be trans-

ported at 22 1
/>> cents JUT 100 pounds, all lead

shipped by plaintiff within the year 1873 from
B. to St. Louis, and that, though plaintiffs did
not bind themselves to ship any lead, they did

obligate themselves to ship over defendant's

road all that they should ship to St. Louis.

Riggins v. Missouri River, Ft. S. & G. R. Co.,

73 Mo. 598.

Sup. 1894. If there is a reasonable doubt
as to the construction of a contract of car-

riage, it is to be construed strictly and most
strongly against the carrier. E. O. Stanard

Milling Co. v. White Line Cent. Transit Co.,

20 S.W. 704, 122 Mo. 258.

Sup. 1908. A shipping contract, reciting

that the charge for transportation was "at the

rate of tariff per cwt.," was for

the full tariff rate, though it also recited that
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it was less than the rate charged for ship-

ments at the carrier's risk. George v. Chica-

go, R. I. & P. Ry. Co., 113 S.W. 1099, 214 Mo.

551, 127 Am. St. Rep. 690.

Sup. 1927. Contract with transfer com-

pany to carry baggage from station to resi-

dence held new contract, independent of trans-

portation contract with railroads. Ford v.

Wabash Ry. Co., 300 S.W. 709, ,18 Mo. 72..,

affirming judgment (App. 1924) 2GG S.W. 1032.

App. 1905. Plaintiffs, who were regular

shippers of lumber, ties, and piling, wrote to

defendant railroad, asking the rate on lumber.

Defendant replied, guarantying a rate to the

point of delivery to a connecting carrier.

Plaintiff shipped tics, for which defendant

charged and collected a greater rate than

agreed on in its letter to plaintiff. Defend-

ant's tariff sheet did not include tics within

the term "lumber," and there was no evidence

that defendant understood, or could have been

reasonably expected to hnvo understood, when
applied to by plaintiff, thai the latter intend-

ed to ship tics, when he asked the rate on lum-

ber. ILcW, that the letter written by defend-

ant did not amount to an agreement to carry
ties at the rate specified therein. Greason v.

St. Louis, T. M. & S. Ry. Co., 80 S.W. 722, 112

Mo. App. 110.

It is the duty of the court to interpret

writings free from ambiguity, and to deter-

mine what is meant by words used therein, in

an ordinary rather than a peculiar technical

or trade sense ; and where, in a freight con-

tract, the word "lumber" was used, and there

was no evidence that it was used in any other

than its common meaning, whether it includ-

ed ties was for the court. Id.

App. 1909. Independently of proof of us-

age to the contrary, an express company, be-

ing a common carrier, is bound under its con-

tract to transmit, money and pay it to the

order of the consignee, to deliver it to him
when it arrives at its destination, or at least

to notify him of its arrival, and that it is

ready to pay him. Downs v. Pacific Express
Co., 116 S.W. 9, 135 Mo. App. 330.

App. 1920. In an action for breach of

contract to transport corn into Mexico with-

out reloading into other cars, held that the

destination of shipment was not a point in

Texas, as claimed by defendant, notwith-

standing provision that the corn should not
be taken into Mexico without surrender of

bills of lading, which was for the shipper's

protection ; hence, where a connecting car-

rier refused to transport tlte corn into Mex-

ico in accordance with the contract, defend-
ant was liable. Brunswig v. Bush, 221 S.W.
759, certiorari dismissed Bush v. Brunswig,
41 S.Ct. 9.

Performance or breach.

Sup. 1852. If a common carrier makes a
contract for the future transportation of

goods, and at the time appointed fails to have
his boat at the place, he is no more exonerat-

ed by the act of God from liability for failure

to comply with an express stipulation of his

contract than any other person would be for

a failure from the same cause to comply with

any other kind of contract, the rule in rela-

tion to this excuse being that, where the law

imposes the duty, the law will acknowledge
the act of God as an excuse for its noii]>er-

formance : but where one by his own contract

expressly and absolutely undertakes to do any
act, he cannot be discharged from the per-
formance by the act of God, because it was
his own folly not to have made the proper
exception. Collier v. Swinney, 16 Mo. 484.

Sup. 1S55. Where the contract was for

the transportation of a specific number of ar-

ticles, it is no defense, in a suit for the breach
of the contract, which the defendant did not

offer to fulfill, that the plaintiff did not have
so large a number ready for transportation.

Taylor v. The Robert Campbell, 20 Mo. 254.

Sup. 1S81. Where a contract between a

shipper and a railroad provided that the ship-

per should have a certain rate during the

next year, and that the shipper should ship all

his goods over such road, and the shipper sent

goods over another road, but thereafter the

railroad received freight from him at the

price fixed in the contract, although it was the

same rate given to shippers generally, if the

freight was accepted under the contract and
not under the general liability of a common
carrier, such carriage amounted to a waiver
of the breach of the contract on the part of

plaintiff. Riggins v. Missouri River, Ft. S. &
G. II. Co., 73 Mo. 598.

App. 1894. The fact that a shipper at

the time of entering into a contract with a

carrier for the transportation of goods knew
that it would be difficult, or next to impossi-

ble, for the carrier to fulfill its contract, does

not relieve it from damages for nonperform-
ance. Myres v. Diamond Joe Line, 58 Mo.

App. 199.

The act of God is no excuse for nonper-
formance of a carrier's contract of transporta-

tion to be thereafter performed which the

carrier has voluntarily undertaken. Id.
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$=85. Contract! for means of transpor-
tation.

<$=66. Requisites and validity.

App. 1016. The carrier's promise to fur-

nish cars and the shipper's agreement to route

shipments by the carrier's lines are sufficient

mutual consideration to support the contract,

even if the cars were to be furnished at a

point 50 miles from the carrier's lines. Kis-

sell v. Pittsburgh, Ft. W. & C. By. Co., 188 S.

W. 1118, 194 Mo. App. 346.

A railroad may bind itself by contract to

furnish cars at a place not on its own line,

but that of a connecting carrier. Id.

- Construction
tion.

and opera-

App. 1916. Where the carrier agreed to

furnish cars to the shipper, whose place of

business was at N., 50 miles from the car-

rier's nearest line point, no guaranty of de-

livery at N. was necessary on which to base

liability for failure to deliver. Kissell v.

Pittsburgh, Ft. W. & C. Uy. Co., 188 S.W. 1118,

194 Mo. App. 346.

<$=s67. Performance or breach.

Sup. 1892. In an action against a rail-

road company for failing to furnish coal cars

ordered for a particular day, the evidence

showed that the cars were delivered at 4

o'clock in the afternoon, and that the miners

quit work at that hour, so that the cars could

not be loaded that day. Held that, where the

railroad company was not required by the

order to furnish the cars at any particular

hour, the delivery at any hour of the day was
sufficient. McGrew v. Missouri Pac. Ky. Co.,

19 S.W. 53, 109 Mo. 582.

<=68. Modification, merger, or rescis-
sion.

Sup. 18S7. All prior verbal negotiations
between the parties to a shipping contract are

merged in the written contract, and the ship-

I>er cannot admit the execution of the con-

tract and avail himself of the fact that he did

not read it or know its contents, where no

mistake, fraud, imposition or deceit is charged
to have occurred. McFadden v. Missouri Pac.

Ky. Co., 4 S.W. 689, 92 Mo. 343, 1 Am. St.

liep. 721.

Sup. 1897. A specific agreement by the

receiving carrier to transport the freight only
to the terminus of its line, and there deliver

to a connecting carrier, cannot be controlled

by markings on the bill of lading, giving the

name of the consignee and the ultimate des-

tination of the freight. Miller Grain & Ele-

vator Co. v. Union Pac. Ry. Co., 40 S.W. 894,

138 Mo. 658.

Sup. 1922. The provisions of 49 U8CA
93, that any alteration is a bill of lading

without authority from the carrier, either in

writing or noted on the bill, shall be void, do
not apply to a parol agreement between the

consignor and the parties to be notified au-

thorizing them as agents to receive the goods
from the carrier without the production or

surrender of the bill of lading. Kemper Mill

& Elevator Co. v. Hines, 239 S.W. 803, 293
Mo. 88.

$=a69. Actions for breach of contract.

<=>(> (1). In general.

Sup. 1894. One with whom a railroad

company makes a contract for the shipment
of goods may, prima facie, recover for its

breach, without showing title to the property.
Davis v. Jacksonville Southeastern Line, 28

S.W. 965, 126 Mo. 69.

Sup. 1897. Where a railroad company
was induced to break its contract with a ship-

per by throats and representations of a third

person, the shipper's remedy is an action

against the railroad company for a breach of

contract. Glencoe Sand & Gravel Co. v. Hud-
son Bros. Commission Co., 40 S.W. 93, 138 Mo.

439, 36 L. R. A. 804, 60 Am. St. Hep. 560.

(2). Pleading.

Sup. 1887. A petition in an action on a

shipping contract is defective where it does
not set forth the terms of the contract and al-

lege a breach thereof. Garrison v. Babbage
Transp. Co., 6 S.W. 701, 94 Mo. 130.

App. 1919. In an action by a shipper of

potatoes against the currier for failure to

carry out an agreement to reconsign the ship-

ment, petition held to allege a definite breach
of an oral special agreement on the carrier's

I>art to immediately divert or reconsign by
wire, on a given date, such shipment. Cicardi

Bros. Fruit & Produce Co. v. Pennsylvania
Co., 213 S.W. 5.31, 201 Mo. App. 009.

App. 1920. In an action for breach of

contract for shipment of corn into Mexico
without reloading into other cars, the defense
that the tariffs on file did not provide for such
service must be specially pleaded to be avail-

able.- Brunswig v. Bush, 221 S.W. 759, cer-

tiorari dismissed Bush v. Brunswig, 41 S.

Ct. 9.

Where the carrier did not plead the de-

fense that the tariffs on file made no provision
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for the service to be rendered under the con-

tract, and that it was therefore invalid, the

carrier cannot take advantage of such de-

fense on the ground thut plaintiff's own evi-

dence showed the contract to be illegal, un-

less plaintiff's evidence was sufficient to es-

tablish illegality as a matter of law. Id.

(3). Evidence.

App. 1916. Evidence that shipper fre-

quently requested curs at point not on car-

rier's lines, and obtained them through trav-

eling fust freight agent, warrants finding that

carrier, by a course* of doling, had led ship-

per to believe that furnishing cars at such

point was not unusual, and that the contract

so to furnish them was not beyond the scope
of the agent's authority. Kissell v. Pitts-

burgh, Ft. W. & C. Ky. Co., 188 S.W. 1118, 194

Mo. App. 346.

App. 1919. ricurdi Bros. Fruit & Prod-

uce Co. v. Pennsylvania Co., 2115 S.W. 5,'il.

See Carriers, <(S9(2) in this Digest.

Damage*.

Sup. 1900. Where plaintiff, at the time

of making an agreement for shipping rates

with defendant company, stated he intended

to make certain contracts, but did not state

the terms thereof, loss of profits on such col-

lateral contracts, occasioned by defendant's

failure to keep its agreement as to rates,

could not have been within the probable con-

templation of plaintiff and defr:idant when
their agreement was made, and plaintiff could

not recover for such loss. Steffen v. Missis-

sippi River & B. T. Ky. Co., 50 S.W. 1125, 156

Mo. 322.

Where plaintiff made an agreement for a

shipping rate with defendant carrier, and, on

defendant's refusnl to give the rate, canceled

collateral contracts made on the faith of such

agreement, he <'<>uld not recover loss of pro-

spective profits on snr\\ contracts, since he

should have performed them, making his ship-

ments at regular rates, and holding defend-

ant for the excess over the rate agreed. Id.

App. 1920. Where the shipper induced

the carrier's agent to issue a second bill of

lading for an interstate shipment, promising
to surrender the first, which had already been

negotiated to plaintiff, and the shipment was
diverted to the point of destination specified

in the second bill, which with draft attached

was also negotiated to plaintiff, held that,

where plaintiff collected the draft attached to

the second bill, it could recover from the car-

rier, which was liable for the neglect of con-

necting carriers, only the damages sustained
by reason of failure to deliver the shipment at
the destination mentioned in the first bill of

lading; therefore the amount received from
the collection of the draft attached to the sec-
ond must be deducted. Pioneer Trust Co. v.

Missouri Pac. R. Co., 224 S.Wr
. 106, 204 Mo.

App. 289.

Trial.

Sup. 1892. An instruction that a rail-

road company is not. required to furnish cars
at any particular hour of the day, and that a

delivery at any hour of the cloy is a delivery
on such day, does not conflict with an instruc-

tion that the railroad has the right to furnish
and supply cars the day before the day speci-

fied, so as to have them ready for the day for
which demanded. McGrew v. Missouri Pac.

Ky. Co., 19 S.W. 53, 109 Mo. 582.

App. 1916. Evidence JicM to present a
jury question whether the contract was to

furnish cars at LM on defendant carrier's line,

or at N., 50 miles away, at i>oint of plaintiff

shipper's business and point of loading. Kis-

sel] v. Pittsburgh, Ft. W. & C. Ry. Co., 188 S.

W. 1118, 194 Mo. App. 346.

Where cars were frequently furnished to

plaintiff at his place of business at N., 50
miles from the carrier's line, and the carrier

agreed to furnish him cars, the court cannot

say. as a matter of law, that the carrier was
bound only to furnish the cars at the nearest

point on its lines to N., or that there was no
meeting of the minds. Id.

App. 1920. In an action for breach of

contract to transport corn into Mexico with-

out reloading into other cars, plaintiffs' evi-

dence held insufficient to establish that the
tariffs on file made no provision for such serv-

ice, and to thus show illegality of the contract

as a matter of law. Brunswig v. Bush, 221 S.

W. 759, certiorari dismissed Bush v. Bruns-

wig, 41 S. Ct. 9.

(C) CUSTODY AND CONTROL OF GOODS.

<=>7O. Title to goods.

App. 1913. Where a bill of lading shows
a general consignment, and not to shipper's

order, or with other reservation, it priina
facie vests the legal title in the consignee as

to the carrier. Carder v. Atchieon, T. & S. F.

Ry. Co., 153 S.W. 517, 170 Mo. App. 1598.

. Bight* of carrier.

App. 1899. A railroad, holding a loaded

car on its tracks for further shipment, acts

as a bailee of the car, and can maintain an ac-
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tion against another railroad for the destruc-

tion of the car and its contents caused by a

collision due to the negligence of such other

railroad. Chicago & A. R. Co. v. Kansas City

Suburban Belt II. Co., 78 Mo. App. 24,r>.

$=72. Rigntt of consignor and eon*
iKnee in general.

Sup. 1904. Where the consignee of prop-

erty is damaged by injuries thereto in ship-

ment, he is entitled to maintain an action

against the carrier for breach of duty on its

part in relation of the consignment, though
the contract of affreightment was made with

the consignor. Burriss & llaynie v. Missouri

Pac. Ry. Co., 78 S.W. 1042, 105 Mo. App. 6fi9.

App. 1011. Where the consignee of three

cars, afler having i>aid the consignor for the

goods, turned over the bills of lading for two

of the cars to defendant carrier as its agent

for reconsignmerit, and retained ix>ssession of

the bill of lading for the third car, defendant

is liable to the consignee for the diversion of

the cars at the direction of the consignor and

consequent failure to deliver to the consignee,

whether the consignee had refused to pay for

the goods at one time or not. F. II. Smith Co.

v. Louisville & N. K. Co., 137 S.W. 890, 157

Mo. App. 100.

App. 1021. Where goods have been de-

livered to a carrier to be transported to a con-

signee, the latter has the right of possession

of the goods, and by virtue thereof has the

right to recover them or their value from any

one who seizes them en route except the true

owner. Buschow Lumber Co. v. Ilincs, 229 S.

W. 451, 206 Mo. App. 081.

3. Change of destination.

App. 1911. A shipper has the right to

stop or divert a car at an intermediate point.

Lord & Bushnell Co. v. Texas & N. O. K. Co.,

134 S.W. Ill, 155 Mo. App. 175.

App. 1913. The owner of cattle held not

entitled to complain that his demand for di-

version of the shipment was not complied

with, where they had been consigned general-

ly to a commission house, and there was no

other evidence of his ownership. Carder v.

Atchison, T. & S. F. Ry. Co., 153 S.W. 517, 170

Mo. App. (198.

App. 1917. When carrier knows shipper

to be the owner, held, that it is -bound to rec-

ognize his right to divert the shipment to a

third person and is liable for delivering to the

consignee in disregard of the shipper's order.

Wichita Poultry Co. v. Southern Pac. Ry.

Co., 198 S.W. 82, 197 Mo. App. 578.

Stoppage in trantitu.

Effect of seizure under legal process, see post,

App. 1883. Notice to the carrier must

usually be given in exercising the right of

stoppage in transitu so as to fix his responsi-

bility if he subsequently delivers to the

vendee; but when the goods have already
been taken by legal process out of the car-

rier's custody, a notice to him would be use-

less. Schwabacher v. Kane, 13 Mo. App. 126.

App. 1910. Strict proof of insolvency is

not essential to exercise the right of stoppage
in transitu ; "insolvency" in that sense mean-

ing general inability to pay debts. Seigfried

v. Chicago, B. & Q. K. Co., 120 S.W. 798, 147

Mo. App, 543.

Where the carrier, on being told by the

shipi>er that he feared the consignee's insol-

vency, and on request to stop the goods in

transit, promised to stop them upon the ship-

per surrendering the bill of lading with a

signed order to stop indorsed thereon, and

afterwards told him that the goods had been

stopped, it was estopi>ed from thereafter de-

nying the shipper's right to stop the shipment
on the ground of want of proof of insolvency,

or of knowledge by the shipper thereof, when
he directed the goods to be stopixnl. Id.

A carrier could show as a defense to an

action for damages for delivering goods to

the consignee, after they had been ordered

stopped by the shipper, that the goods had

been delivered to the consignee before it was
notified to stop the shipment and before it

had time to communicate with its agent at

destination. Id.

App. 1914. Where goods fraudulently

bought on credit were resold to plaintiff, a

bona fide purchaser, held, that the resale de-

prived the original seller of his right of stop-

page in transitu. Long-Bell Lumber Go. v.

Chicago, B. & Q. R. Co., 167 S.W. 1183, 181 Mo.

App. 223.

=a75. Seizure under legal prooeM.
Sup. 1903. Where plaintiff had posses-

sion of goods, and delivered them to a rail-

road for shipment to herself as consignee, and

they were attached by defendant in a suit

against another, plaintiff's possession gave
her a prima facie right to recover in conver-

sion. Hosencranz v. Swofford Bros. Dry
Goods Co., 75 S.W. 445, 175 Mo. 518, 97 Am.
St. Rep. 609.
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Actions by or againat carrier* In
reipeot of goods.

Sup. 1872. Where the owner of goods
ships them consigned to another, to whom
they are not delivered, nor to the owner, who
demands them at the point of destination, the
owner may sue for the loss. Landes v. Pacif-
ic R. R., 50 Mo. 340.

Sup. 1885. Where plaintiffs, who were
the consignees of wheat, paid the draft drawn
on them, and received the bill of lading, to

which the draft was attached, and subse-

quently purchased the wheat from the owner,
they were the real parties in interest, and en-

titled to sue for the destruction of the wheat
Kirkpa trick v. Kansas City, St. J. & C. B.

R. Co., 8ti Mo. 341.

The consignees of wheat which was de-

stroyed before reaching its destination may
maintain an action against the carrier for

damages for such destruction. Id.

Where plaintiffs, who were the consignees
of wheat, paid the draft on them, and re-

ceived the bill of lading to which the draft
was attached, and subsequently purchased the

wheat, the fact that the wheat was destroyed
prior to the absolute sale did not affect their

right to maintain an action for its loss, as the

property continued in the owner and was the

subject of transfer to plaintiff, and they could
maintain the action on the ground of the

transfer, if on no other. Id.

App. 1883. Where the consignee of

goods refuses to accept them because not de-

livered in time, and the contract of sale be-

tween the consignee and consignor is thus re-

scinded, the consignor may sue the carrier for

delay in delivery. Bergner v. Chicago & A.

R. Co., 13 Mo. App. 499.

App. Ig95. Where goods were sold de-

liverable at a distant point, and were shipped
to such point over defendant's railroad and
connecting carrier's of its own choosing, and
the consignee refused to accept the goods in

their injured condition, the consignor is the

proper party to sue for a loss or injury to the

goods. Hance v. Wabash & W. Ry. Co., 62
Mo. App. 60.

App. 1899. In an action by the consign-
or of freight for negligent failure to stop the
property in transitu, it was proper to refuse
Instructions that, if the goods were beyond
the terminus of defendant's railroad when it

was notified of "the desire to change the con-

signee, plaintiff could not Recover, where it

Ignored the evidence showing that defendant

nevertheless did undertake to stop them, and
had plaintiff enter into an indemnifying bond,
and refused to allow him to immediately for-
ward a dispatch over the Western Union
wire. Willock v. Missouri Pac. Ry. Co., 79
Mo. App. 76.

In an action by a consignor of freight for
negligent failure to stop the property in tran-
situ, it was proper to refuse an instruction to
the effect that if defendant did not know, and
had no means of knowing, in whose hands the
goods were when plaintiff notified it to change
the consignee, and that it had no means of

identifying the goods, then it was not negli-
gence to fail to send a telegram to New York
from Kansas City, where such instruction ig-
nored the undisputed testimony that plaintiff
offered to accept the responsibility of stop-
ping the goods if they would send a dispatch
to New York as he requested, he himself hav-
ing ascertained the proper place to be ad-
dressed. Id.

In an action against a carrier for negli-
gent failure to stop goods in transitu, it ap-
peared that the consignor notified defendant's
agents more than 24 hours before the goods
were delivered in New York that he furnished
them with the address at the place of con-

signment, where the goods should have been
stopped, and told them to be quick or he would
Jose his property, and offered to take the risk
of stopping them if they would allow him to
send the dispatch over the Western Union
wire, but they refused and delayed, later

sending the dispatch to St. Louis too late for
action there, where it was held till next day,
and the evidence failed to show that the dis-

patch, or any other communication, ever
reached New York. Held, that the question
of negligent delay was properly submitted to
the jury, and that the judgment for plaintiff
was proper. Id.

App. 1906. A suit on a transportation
contract is properly brought in the name of
the consignor, irrespective of whether he is

the owner of the goods. Ross v. Chicago, R.
I. & P. R. Co., 95 S.WT . 977, 119 Mo. App. 290.

App. 1907. M. & Son contracted to pur-
chase a vehicle from plaintiffs for $300, pay-
able $35 cash with the order, $30 cash on ar-

rival, and the balance in monthly notes, with

interest, secured by a deed of trust thereon
for the unpaid portion of the price. After

payment of the first cash installment plain-
tiffs shipped to their own order the vehicle

and a harness purchased as part of the same
contract, and sent the bill of lading to a bank-
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er, with Instructions to deliver the same to

the buyer on his making the other cash pay-
ment and executing the notes and mortgage.

The vehicle was injured in a wreck, whereup-
on plaintiff and the buyer rescinded the con-

tract ; plaintiff returning the cash paid. Aft-

er this the carrier repaired the vehicle and

Khipi>ed it to the buyer, who tendered com-

pliance with the original contract, which

plaintiffs refused. Held, that plaintiffs were

tho owners of the property at the time it was

injured, and were therefore entitled to recov-

er against the carrier as for a conversion.

Norris v. St. Joseph & G. I. Ky. Co., 101 S.W.

159, 124 Mo. App. 16.

App. 1907. In an action for the loss of

goods delivered to a common carrier for trans-

portation occurring after the assignment of

the bill of lading and the vesting of the title

in the goods to the consignee or the assignee

of the bill of lading, such consignee or as-

signee is a proper party plaintiff. Gratiot

Street Warehouse Co. v. Missouri, K. & T.

Ky. Co., 102 S.W. 11, 124 Mo. App. 545.

A consignor of goods, though he has no

property or interest in tho goods, is a proper

party plaintiff in an action against a carrier

for breach of a contract of carriage*, on the

ground that he has an interest in the contract.

Id.

App. 1909. Where a buyer refused to ac-

cept goods, and reshippecl to tho seller, he

cannot recover for their loss in transit.

Nathan v. Missouri Pac. Ry. Co., 115 S.W.

496, 135 Mo. App. 46.

App. 1910. In an action against a car-

rier for damages for delivering goods to the

consignee after they had been stopped in

transit by tho shipi>or, evidence held to sus-

tain a finding that the consignee was insol-

vent when the ordor to stop tho shipment was

given. Seigfriod v. Chicago, B. & Q. R. Co.,

126 S.W. 798, 147 Mo. App. 543.

App. 1910. The consignor may properly

bring suit on a transportation contract,

whether be be the owner or not, though he

cannot sue ex delicto for broach of duty by
the currier. Central American S. S. Co. v.

Mobile & O. R. Co., 128 S.W. 822, 144 Mo. App.
43.

App. 1910. Where the consignor has no

interest in the goods, he will be confined to

assiimpsit, and cannot sue in an action ex de-

licto for breach of duty by the carrier.

Bennett v. Chicago, R. I. & P. Ry. Co., 131 S.

W. 770, 151 Mo. App. 293.

App. 1912. An action for loss of goods
In transit may be maintained against a car-

rier either by the shipper or consignee. Hen-

ry Bromschwlg Tailors' Trimming Co. v. Mis-

souri, K. & T. Ry. Co., 147 S.W. 175, 105 Mo.

App. 350.

App. 1914. A broker to whom goods
have been consigned for sale on commission
has sufficient interest to maintain an action

against the carrier for damages to the goods,
and his judgment will bar another action by
the real owner. Collins, v. Denver & R. G.

Ry. Co., 167 S.W. 1178, 181 Mo. App. 213.

App. 1915. In action for damages to car
load of vegetables, shipper to whom a part
owner had assigned his right*? held entitled to

recover for damages sustained by such own-
er. Watson v. Vnion Pac. R. Co., 178 S.W.
871.

App. 1916. A suit on a transportation
contract is properly brought in tho name of
the consignor, whether ho is the owner or

not. J. A. Lamy Mfg. Co. v. Missouri Pac.

Ry. Co., 182 S.W. 131.

App. 1916. Son, undertaking to bury
mother's body and assuming responsibility
for funeral exi>onsos and transportation
charges, held entitled to sue carrier for mis-

handling of tho corpse and 'box containing it

in bis presence.--Wall v. St. LouLs & S. F. R.

Co., 1S2 S.W. 1(K)7.

App. 1921. In an action by a consignee
of lumber against a carrier alleged to have
converted t bo shipment, tho carrier cannot de-

feat tho action by showing titlo in another
without connecting itself with the right in

such persons. Buschow Lumber Co. v. Ilines,

229 S.W. 451, 206 Mo. App. 681.

App. 1923. One delivering an automo-
bile to a warehouse company for shipment
may sue tho railway company, to which it de-

livers tho car, for loss thereof by fire after be-

ing loaded on a freight car, though tho ware-

house company was his agent, instead of

bailee, as between him and tho railway com-

pany, and the bill of lading was in tho ware-
house company's name, the contract being for

his benefit ; but he cannot recover if the loss

was caused by tho negligence of such agent,
unless tho railway company also was negli-

gent. Train v. Atchison, T. & S. F. Ry. Co.,

253 S.W. 497, 214 Mo. App. 354.

App. 1924. Corporation doing business

locally, under name of company taken over

by it, at time of purchase and shipment of

goods under bills of lading, naming such com-

This Digest is compiled on the Key-Number System. For explanation, see page lit



6MD<57 CARRIERS

pany as consignee, Held real party in interest

entitled to sue, under Rev. St. 1919, 1155, for

damage to goods in transit. American Fruit
Growers v. St. Louis, B. & M. Ry. Co., 201 S.

W. 949, certiorari denied St. Louis B. & M.
R. Co. v. American Fruit Growers, 45 S. Ct
94, 266 U. S. 611, 69 L. Ed. 467.

App. 1925. One selling wheat at final

mill weights may sue for loss, though ship-

ped in name of purchaser's agent. Forest
Oreen Farmers' Elevator Co. v. Davis, 270
S.W. 394, 210 Mo. App. 545.

App. 1926. Instruction permitting recov-

ery on showing that negotiable hill of lad-

ing was purchased in good faith and held as

collateral security not error. First Nat.
Rank v. Missouri Pac. Ry. Co., 278 S.W. 1075,
1>20 Mo. App. 941.

Defense that plaintiff could not recover

on hill of lading because held as collateral

security held without merit Id.

App. 1920. Shipper held under evidence
entitled to sue for damage in transit, although

eggs wore shipped under notify bill of lad-

ing and draft therefor was paid by consignee
(4!) ITSCA 20). Amber v. Davis, 282 S.W.
459, 221 Mo. App. 448.

(D) TRANSPORTATION AND DELIVERY
BY CARRIER.

By connecting carrier to consignee of goods,
set* post, C=175.

Carriage of live stock, see post, @=>20$-213.

Delivery to connecting carrier, see post, @=

174.

. Duties ai to transportation in
general.

Sup. 1852. The law in relation to the

duties, obligations, and exemptions of com-
mon carriers does not begin to apply until the

actual bailment is made. Collier v. Swinney,
16 Mo. 484.

Sup. 1874. In an action by a shipper of

hay to recover for standards voluntarily
erected by him upon flat cars for safety of

tranK]K>rtn(tion, licld, that the railroad com-

pany was not liable; no special contract be-

ing proved, and the rule applying that the
carrier is, in the first instance, the judge of
the sufficiency 'of his carriages. Sloan v. St.

Louis, K. C. & N. Ry. Co., 58 Mo. 220.

App. 1925. Strike of switchmen on rail-

roads entering city to which goods were or-

dered reconsigned not valid reason for re-

fusal to accept reconsigmnent order.

Buschow Lumber Co. v. Union Pac. R. Co.,
276 S.W. 400, 220 Mo. App. 743.

. Performance of ipecial contract.
See explanation, page Hi.

>. Route.
Acts of connecting carriers, see post, @=>173.

App. 1911. A carrier must conform to
the shipper's routing directions, except as to

perishable goods, where conformity would
cause* injury to the shipment Lord & Bush-
nell Co. v. Texas & N. O. R. Co., 134 S.W.
Ill, 155 Mo. App. 175.

App. 1922. While it Is ordinarily the

duty of a carrier operating two lines between
the same points, to ship by the cheaper route,
it is not re-quired to do so, where, considering
its own interest and that of the public, as
well as the shipper's, it would be unreason-
able. Stroud v. Missouri Pac. R. Co., 236 S.

W. 891, 210 Mo. App. 311.

=80. Destination.

App. 1909. A place to which gfrain was
removed by a carrier held not the same point
as the original point of delivery, because it

was within the switch limits of the point of

delivery. National Bank of Commerce of
Kansas City v. Southern Ry. Co., 115 S.W.
517, 135 Mo. App. 74.

=>81. Entry in custom home.
See explanation, page tit.

To whom delivery may be made.
Rights of transferee of 'bill of lading, see ante,

Sup. 1879. A delivery to the general
agent of the consignor is not a fulfillment of
the carrier's duty to deliver to the consignee
or his order. Wilson Sewing Mach. Co. v.

Louisville & N. R. Co., 71 Mo. 203.

Sup. 1887. Plaintiff's assignors shipped
by a common carrier certain goods, addressed
to another person, but took a bill of lading,
which showed that the goods were consigned
to the order of the consignors. On the ar-

rival of the goods, another common carrier,
in the usual course of business, and at the
addressee's request, obtained and delivered
them to him, without notice that he was not
the real owner. Held, that there had been
no conversion by the second carrier. Nanson
v. Jacob, 6 S.W. 246, 93 Mo. 331, 3 Am. St.

Rep. 531.
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Sup. 1889. A shipper billed goods to his

local agent, and not to the purchaser, and the

agent, without transferring the bill of lad-

Ing
1

, made a further contract with defendant

for the carriage of the goods to the place of

delivery to the purchaser ; the agent direct-

ing that the goods should be delivered only

Jto his order. Held that, the evidence being

sufficient to support a finding that the shipper

had not parted with the right to the posses-

sion, of the goods, a delivery of them to the

purchaser was at defendant's risk. Wolfe v.

Missouri Pnc. Ry. Co., 11 S.W. 49, 97 Mo. 473,

3 L. R. A. 539, 30 Am. St. Rep. 331.

Sup. 1922. The authorization of a con-

signor to a consignee as his agout to receive

a shipment of goods for him is* not required

to be in writing. Kemi>or Mill & Elevator

Co. v. Hines, 239 S.W. 803, 293 Mo. 88.

While the mere fact that persons are re-

quired to be notified by a shipper's order bill

of lading gives them no rights in or authority

to receive the goods, and does not make them

agents of the consignor, such agency may be

created by a subsequent parol agreement. Id.

App. 1870. Consignor, having received

an order for goods from an out of town place,

delivered them to a carrier, to 'be taken to

puch place, and delivered to consignee. The
bill of lading required the goods to be re-

moved from the carrier's station within a

certain tune after arrival, and failure to do
BO was to change the carrier's liability to that

of a warehouseman. On arrival, the person
to whom the consignor supposed he had sent

the goods refused to receive them, claiming
never to have ordered them, and, after expira-

tion of the time specified in the bill of lading,

another person of the same name, and the

one who had ordered them, a stranger In the

community, called for them, produced the

bill of lading, and the goods were delivered

to him. Held, that the carrier was not lia-

ble, there having been no misdelivery. Bush
v. St. Louis, K. C. & N. Ry. Co., 3 Mo. App.
62.

App. 1887. Where two men bearing the

same name live in the same town, and one of

them orders goods from a merchant at a dis-

tance, and the carrier delivers them to the

man of that name who has really made the

order, he is not liable to the consignor, though
the consignor thought his order was from
the other, and though the name of the pur-
chaser was assumed, In the absence of proof
of negligence. Wilson v. Adams Express Co.,

27 Mo. App. 360.

App. 1891. In an action by the shipper
of goods against an express company for

misdelivery, the court Instructed that, If de-

fendant in delivering the goods failed to ex-

ercise ordinary and proper care, plaintiff was
entitled to recover, and that, if the goods
were consigned to D., and there was a re-

sponsible merchant of that name, and another

person, claiming to be D., demanded the goods
as consigned to him, and defendant inquired
of the responsible merchant If the goods were

his, and he replied they were not, and then
after reasonable investigation defendant de-

livered the goods to the one representing him-
self as D., defendant was not liable provided
It delivered the goods in g'ood faith. Wilson
v. Adams Express Co., 43 Mo. A]>p. 659.

App. 1907. Where parties to a contract

for sale of a vehicle rescinded the contract

after injury to the vehicle in a wreck, while

in process of shipment, the carrier had no

authority to deliver the property to the buyer
after having it retired. Norris v. St. Joseph
& G. I. Ry. Co., 101 S.W. 159, 324 Mo. App.
16.

<@=>83. Presentation of bill of lading; or
hipping receipt.

Sup. 1895. Where a railroad company
issues original and duplicate shipinir's order

bills of lading, the original not conditioned

to be void on delivery on the duplicate, cus-

tom and usage at the place of delivery of

never delivering a consignment without sur-

render of the original -bills, and of loaning

money on such original bills, is not a factor

in determining the liability of a railroad on
such bills to a bona fide holder thereof, by
written assignment, as security for a loan,

where the road has delivered the consignment
to the shipper on presentation of the dupli-

cate bill alone. Midland Nat. Bank v. Mis-

souri Pac. Ry. Co., 33 S.W. 521, 132 Mo. 4<.Y2,

53 Am. St. Rep. 505, affirming judgment <>2

Mo. App. 531.

Where a carrier issues an original and
a duplicate bill of lading, the custom in the

place of delivery, that the consignee should

take possession of the consignment within

six days after notice of its arrival, does not

excuse the carrier from liability on the origi-

nal bill of lading, conditioned for delivery
of the consignment, on its presentation, where
It delivers the consignment to one presenting
the duplicate bill. Id.

Sup. 1922. Under 49 USOA 89, where
Interstate shipments were deliverable by the

bill of lading to the order of the consignor,
he could authorize his agent to receive the

goods for him, without surrendering the bill

of lading, as long as he was the holder thcrc-
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of, and, where the rights of a third party did

not intervene, the delivery would be a legal

one as between him and the carrier. Kemp-
er Mill & Elevator Co. v. Hines, 239 S.W. 808,

203 Mo. 88.

App. 3N86. A carrier has the right to de-

mand a bill of lading before delivering up a

shipment of goods, or to require reasonable

evidence of the identity of the IKTSOU demand-

ing their production. Cole v. Wa'bash, St. L.

& P. Ry. Co., 21 Mo. App. 443.

App. 189S. A carrier of goods is not li-

able to the shipiKT for delivering the goods
to the consigns, without receiving from him
the bill of lading, where the shipi>er consents

to such delivery. Schwarzchild & Sulzberger
Co. v. Savannah, F. & W. Ry. Co., 70 Mo. App.
623.

App. 1913. Where hay was shipped un-

der shipi>cr's order bills of In ding to which

a draft was attached, a delivery by the ulti-

mate carrier to the JMTSOU designated to be

notified, without surrender of the bills or

payment of the draft, constituted a conver-

sion. Woolston v. Southern Ky. Co., 100 S.

W. 10L>3, 177 Mo. App. Oil.

Where freight is Nhipi>cd under shipper's

order bills of lading, directing the carrier to

notify a third person, such direction only

contemplates notice to the parties designated
of the arrival of the consignment and does

not authorize a delivery to them without pro-
duction of the bills. Id.

Where a carrier accepting a reshipinciit

of certain hay paid advance charges and on

the arrival of the hay at destination wrong-

fully delivered it to plaintiff's brokers with-

out production of the bills or jKiyment of the

draft, plaintiff, having received and retained

receipted bills for the freight, including such

advance charges paid out of the proceeds of

the hay, ratified the delivery and could not

recover for conversion. Id.

App. 1915. Irregular delivery by car-

rier to one authorized to receive shipment
held riot to render carrier liable for loss of

goods converted by such person, though it

failed to exact the usual written authority.

Parker-Gordon Cigar Co. v. Chicago, It. I.

& P. Ry. Co., 179 S. W. 785, 192 Mo. App. 80.

App. 1917. Bill of lading, issued to

shipi>cr's order, notify third person, signifies

shipi>er is consignee and third person is to be

notified on arrival, and delivery to such per-

son without requiring him to produce bill of

lading is conversion by carrier. Barton v.

Louisville & N. R. Co., 196 S.W. 379.

App. 1925. Owner of express receipt en-
titled to delivery of goods. Wall v. American
Ry. Express Co., 272 S.W. 76, 220 Mo. App.
989.

= 84. Place of delivery.

Sup. 1843. Where a carrier undertakes
to deliver goods at a certain point, "with

privilege of reshipping" reserved in the bill

of lading, his liability as common carrier con-

tinues until the goods are safety delivered at

the port of destination. The privilege of re-

shipment is to allow him to carry the goods
in another's vessel, if he will, but does not

discharge or affect his liability for the safe

delivery of the goods. Little v. Semple, 8
Mo. 99, 40 Am. Dec. 123.

App. 1885. A stipulation in a bill of lad-

ing that the carrier shall transport the goods
by its line and its connecting forwarding
lines "until the said goods or merchandise
shall have reached the point named in this

contract/
1 and the point named under the

bead of "destination" is "E. G. L. [plaintiff],

Lexington, Mo./' required the carrier to deliv-

er the goods at the dei>ot in Lexington, and
not at a dc]>ot across the river from and a
mile north of Lexington, accessible only by
ferry boat. Loomis v. Wabash, St. L. & P.

Ry. Co., 17 Mo. App. 340.

App. 18S5. Where an initial carrier of

goods had no line to the destination, its duty
was performed when it delivered the goods
to the carrier having a depot nearest the des-

tination. Moore v. Henry, 18 Mo. App. 35.

App. 1SS5. A carrier of goods is not re-

quired to make delivery at the place of busi-

ness of the consignee, but only at the car-

rier's depot in the city where that place of

business is located ; and hence a carrier can-

not render the consignee liable for additional

charges incurred by delivering at the place
of business. Kansas City Transfer Co. v.

Neiswanger, 18 Mo. App. 103.

App. 1886. ,A carrier of freight is not

required to deliver the same at the place of

business of the consignee, but only at the

carrier's usual freight or delivery depot, and
is not even required to notify the consignee.

Buddy v. Wabash, St. L. & P. Ry. Co., 20

Mo. App. 206.

App. 1889. The usual place for the de-

livery of freight by a railroad is the freight

house; but usage may have established an-
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other place, where the carrier may deliver.

Pindell v. St. Louis & H. Ry. Co., 34 Mo. App.
675.

App. 1809. A carrier contracted to carry
and deliver two car loads of clover seed.

Held, that Its obligation as a carrier con-

tinued until delivery or offer of delivery was
had at the depot or warehouse at the place
of destination, where such goods were custom-

arily unloaded and delivered, and therefore

the shipper was entitled to damages arising
out of tic carrier's failure to deliver at the

place of destination. D. Klass Commission
Co. v. Wabash R. Co., 80 Mo. App. 164.

App. 1904. A carrier's contract of car-

riage Is not completed by side trucking cars

at its yards, but its obligation continues until

delivery at Its depot or warehouse where

goods are customarily unloaded and deliv-

ered. Loeb v. Wabash Ry. Co., 85 S.W. 118.

Notice to consignee.
See ante, @84.

Where goods are delivered on time by a
railroad, the company is not compelled to noti-

fy the consignee of their arrival at the de-

pot.

Sup. 1874. Rankin v. Pacific R. R., 55 Mo.
367; (1884) Gashwciler v. Wabash, St. L.

& P. Ry. Co., 83 Mo. 112, 53 Am. Rep.
558;

App. 1882. Eaton v. St. Louis, I. M. & S.

Ry. Co., 12 Mo. App. 386; (188.3) Berg-
ner v. Chicago & A. R. Co., 13 Mo. App.
490; (1897) Ilerf & Frerichs Chemical
Co. v. Lackawanna Line, 70 Mo. App. 274.

Sup. 1840. A carrier is bound to give no-

tice of the arrival of the goods to the persons
to whom they are directed, If known, and this

notice must be given within a reasonable time.

Erskine v. The Thames, 6 Mo. 371.

App. 1882. Notice of arrival of goods.
See Udell v. Silver, 11 Mo. App. 589, memo-
randum.

App. 1882. The contract by which a rail-

road obligates itself to deliver goods to the

consignee requires it to deliver only to its

depot at the terminal point, and it is the duty
of the consignee to call there for the goods
without notice from the railroad. Eaton v.

St. Louis, I. M. & S. Ry. Co., 12 Mo. App.
386.

App. 1889. Because plaintiffs had been
in the habit of receiving freight shipped over
defendant's road on a certain side track, or

had told defendant to so deliver all their

freight, did not make a delivery on such track,
without notice to plaintiffs, a delivery to them.

Pindell v. St. Louis & H. Ry. Co., 34 Mo.
App. 675.

App. 1890. The carrying of goods to
their destination and notifying the consignee
of their arrival is not tantamount to an ac-
tual delivery ; but the carrier must place the

goods in a reasonably safe place, regard be-

ing had to their character, to await the action
of the consignee in taking actual possession
of them, in which case his liability ceases to
be that of carrier, and becomes that of ware-

houseman, or of an ordinary bailee for hire.

Pindell v. St. Louis & H. Ry. Co., 41 Mo.
App. 84.

App. 1894. Where goods arrive out of

time, the carrier should notify the consignee
of their arrival

; also, where it is the carrier's

custom to give notice, even when they arrive

on time. Frank v. Grand Tower & C. Ry.
Co., 57 Mo. App. 181.

App. 1897. A contract of shipment, made
in this state between a resident coriM>ration
and a railway corporation having an office and
doing business in the state, is governed by
the laws of this state, requiring no notice to

the consignee of the arrival of goods, where
the shipment arrives on time. Ilerf & Fre-
richs Chemical Co. v. Lackawanna Line, 70
Mo. App. 274.

Where a custom to give notice of the ar-

rival of freight to consignees has been estab-
lished at a locality In the state, such cus-

tom, notwithstanding the general rule dispens-
ing with such notice, requires the company
to give the notice in order to relieve itself of

negligence, in the event of loss of or damage
to the freight while in its possession as ware-
house keeper. Id.

Where a contract of shipment, made in
this state between a resident corporation and
a railway company having an office and doing
business in the state, does not in terms state
that notice of arrival of the goods shall not
be given, a usage, uniformly observed by
railways at the place of the delivery of the
goods, requiring such notice to be given, is

binding on the carrier, and a requirement in
the contract that the consignee shall call for
the goods on the day of their arrival does
not dispense with an observance of the usage,
but makes its observance the more necessary

Id.

App. 1900. On the issue whether a cor-

poration had received notice from carrier of
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the arrival of poods shipped to the corpora-

tion, it was shown that it was the uniform
custom that notice of the arrival of goods
was delivered to a certain person, or, in his

absence, to another, and that no other person
was authorized to receive such notices. The
two persons who were In the habit of receiv-

ing notices testified that they had not received

notice of the arrival of goods, and that no
such notice could be found among the papers
of the corporation. Held to raise the prima
facie presumption that the corporation had
not received the notice. Ilerf & Frerichs

Chemical Co. v. Lackawanna Line, 85 Mo.

App. 667.

App. 11)03. Where a contract of ship-

ment is made in Missouri, between a resident

cori>oration of that state and a carrier hav-

ing an otlioe and doing business there, the

contract being governed by the laws of Mis-

souri, the carrier is not required to notify the

consignee of tho arrival of the shipment, if it

arrives at destination on time. Ilerf & Fre-

riehs Chemical Co. v. Lncknwanna Line, 73

S.W. 34(5, 100 Mo. App. 164.

Where the uniformly observed usage of

the plaee to which goods are shipped requires

the carrier to notify the consignee of the ar-

rival of the shipment, such usage will be

binding on the carrier unless its observance

is disTienscd with by an express stipulation to

that effect in the contract of shipment. Id.

A local usage of a place to which goods are

shipjHHl, requiring the carrier to notify the

consignee of the arrival of the shipment, is

not dispensed with by a stipulation in the

contract of shipment that the goods are to be

called for on the day of their arrival. Id.

Where a contract was made for the ship-

ment of goods to a place where the established

usage was for the carrier to notify the con-

signee of the arrival of the goods, a failure

to give such notice would constitute a breach

of the contract. Id.

App. 1906. In the absence of a custom

at the place of destination for carriers to

give notice to consignees of the arrival of

goods, no notice is required. Ross v. Chicago,

R. I. & P. R. Co., 95 S.W. 977, 119 Mo. App.
290.

App. 1909. Where a contract of ship-

ment required notice to be given to the con-

signee of the arrival of the goods, a charge
that defendant was not required to give such

notice was properly refused. National Bank
oi! Commerce of Kansas City v. Southern Ry.

Co., 115 S.W. 517, IM Mo/ App. 74.

Where bills of lading required notice to
the consignee of the arrival of the goods, mail-
ing the notice to the place of delivery where
tho consignee was known not to be doing busi-

ness, and where the notice would not be re-

ceived, was insufficient. Id.

App. 1915. Under a bill of lading au-

thorizing a carrier to deposit goods at Hag
stations without notice, a delay of no minutes
in the arrival of a freight train held not to

entitle the consignee to notice. Morrison
Tent & Awning Co. v. Illinois Cent. R. Co.,
175 S.W. 220, 190 Mo. App. 07.

Duties of carrier in making de-
livery.

Sup. 18(52. The delivery by a carrier

must be made or tendered in a projier time
and manner, and at a projxer place, and prima
facie to the consignee personally. Bartlett v.

Tho Philadelphia, 32 Mo. 236.

App. 1905. It is the duty of a common
carrier, not only to safely carry property to

its destination, but to take it to the place pro-
vided at that point for delivery of similar

property, and there place it in a position of

accessibility. Russell Grain Co. v. Wabash
R. Co., 89 S.W. 908, 114 Mo. App. 4^8.

A sale of goods in possesssion of a car-

rier after arrival at destination but before

delivery, did not relieve the carrier from the

duty to the buyer, derived from the consignee,

to plaee the goods in a i>osition of accessibility

for delivery. Id.

App. 1909. A carrier of freight must de-

liver it at the i>oint of destination by so plac-

ing it that the shipper may be able to un-

load it Yount v. Wabash R. Co., 119 S.W.

1, 130 Mo. App. (J97.

App. 1911. A shipper has the right to

designate to whom freight shall be delivered,

and the carrier must observe such direction.

Ginnochio-.Tones Fruit Co. v. Missouri, K.

& T. Ry. Co., 134 S.W. 1028, 153 Mo. App.
598.

App. 1914. Ordinarily, where a carrier

delivers the property in good condition to the

consignee, it is relieved from further liability.

Bilby V. Chicago, B. & O. R. Co., 171 S.W.

39, 184 Mo. App. G44.

App. 1910. Where a bill of lading to the

order of the consignor was delivered by the

bank to buyer that he might exercise his right

of insi>ection, held that a mistake of the sta-

tion agent in marking the bill of lading can-

celed by delivery did not entitle the seller to
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treat the hay as delivered, so as to render the the clerk of the boat, who requested a ware-
carrier liable for wrongful cancellation. St.

Joseph Hay & Feed Co. v. Missouri Pac. Ry.
Co., 185 S.W. 1162.

App. 1928. Requirement of hill of lad-

houseman to place them in a shed, which he
refused to do. Held, that there was not such
a delivery as released the carrier from liabil-

ity to consignees who did not receive the

goods. liartlett v. The Philadelphia, 32 Mo.
ing that notice of arrival be sent after arrival

2-g
at point of delivery cannot be varied by cus-

tom. Hoyland Flour Mills Co. v. Missouri App. 1905. A carrier received goods con-
Pac. R. Co., 5 S.W.(2d) 125, certiorari denied signed to the shipper. The bill of lading and
Brio R. Co. v. Hoyland Flour Mills Co., 48
S. Ct. 433, 277 U. S. 586, 72 L. Ed. 1001.

Dntiei of consignee or owner at
to delivery.

waybill required the carrier, on the goods
reaching their destination, to notify a third

person and allow inspection. The car con-

taining the goods was placed on the switch
track at the third person's warehouse. The

App. 1888. In an action against an ex-
c

,arrk,r rctalnecl control of ^ ^ and ^
press company it appeared that plaintiff

shipped a parcel by defendant's lino, but

that, the goods not being delivered at their

destination, the carrier at plaintiff's instance

ordered them returned, and that, when re-

turned, plaintiff exhibited his receipt and
gave all the identification that ho was able

to, but that defendant refused to deliver

plaintiff the package; and defendant proved
that in the conduct of its business there was
a rule to the effect that when the consignee of

a package was unknown he must be identi-

fied, and that the presentation of defendant's

third person, without the knowledge of the

agent, removed some of the goods, which wero
subsequently returned. Held, not to show a

delivery to the third person sufficient to

charge the carrier with a conversion. Con-
rad Sohopp Fruit Co. v. Missouri Pac. R. Co.,
Dl S.W. 402, 115 Mo. App. 352.

App. 1018. When a carrier delivered

goods to tlie consignee, the title having passed,
its liability as common carrier terminated,
and when it then delivered the goods to an-
other at the consignee's request it was acting

receipt was not sufficient. UvU, that a con-
,ls the hitter's agent. Hayes v. Wells Fargo

tention that the court should have found for & go. Express, 206 S.W. 22D.
defendant, as the existence of the rule was
not disputed, was untenable; plaintiff not

being a consignee, nor a stranger. Thomas
v. Pacific Express Co., 30 Mo. App. 86.

App. 1807. If no notice is given by the

carrier of the arrival of the goods at any
time, and by reason of the failure to give such
notice the owner and consignee believe the

goods to be lost and ask the carrier to trace

and locate the goods, which the carrier re-

fuses to do, such request and failure should
be treated as equivalent to demand for the

goods and refusal to deliver, and the carrier
must make good the loss, in case the goods

App. 1021. Allowing without permission
Inspection of corn shipped under a bill of

lading providing, "Inspection of property cov-

ered by this bill of lading will not be permit-
ted unless provided by law or unless permis-
sion is indorsed on this original bill of lading
or given in writing by the shipper," did not
amount to a delivery, and therefore a con-
version by the carrier, under Carmack Amend-
ment to the Interstate Commerce Act.
Bernie Mill & Gin Co. v. St. Louis South-
western Ry. Co., 228 S.W. 847.

App. 1026. Delivery by carrier may be

become worthless while in the carrier's pos- either actual or symbolical, depending on

session. Herf & Frerichs Chemical Co. v. character of property and facts in particular

Lackawanna Line, 70 Mo. App. 274.

App. 1011. A consignor of fruit to his
order is bound to have some one at destina-
tion to receive it. Ginnochio-Jones Fruit Co.
v. Missouri, K. & T. Ry. Co., 134 S.W. 1028,
153 Mo. App. 508.

=88. Act* constituting delivery*

case. Carr v. St. Louis-San Francisco Ry.
Co., 284 S.W. 184.

=89. Failure or refusal of consignee
to receive goods.

Sup. 1859. If a consignee refuse to re-'

ceive the goods consigned to him, it is tlie

duty of the carrier to take such steps in rela-

tion to the goods as will advance the owner's
Sup. 1862. Goods were shipped to a cer- interest and purposes consistently with a rea-

tain landing, but no consignee was named, sonable security to himself for his freight
and no bill of lading issued. When the boat and charges. What he ought to do in a given
arrived, the goods were put on the bank by case will depend upon circumstances. If, act-
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ing as agent for the owners, he pursues such

course as men of ordinary prudence would

follow, he will be protected by the law, what-

ever may be the result. The Keystone v.

Moles, 28 Mo. 243, 75 Am. Dec. 123.

App. 1 883. Duty of carrier. See Lesin-

sky v. Great Western Dispatch, 13 Mo. App.

570, memorandum.

App. 1911. Where plaintiff made certain

shipments of fruit, with a memorandum to

notify one K., and the fruit arrived and K.

was notified, but refused to take the fruit,

and defendant served written notice that, un-

less the fruit was removed within a time

fixed, the same would be sold as perishable

freight, and it was so sold, the railroad com-

pany was not liable for a conversion ; Comp.
Laws Okl. 1909, 45,"), authorizing a sale of

perishable freight whore a consignee has been

notified of its arrival and refuses and neglects

to receive the same. Ginnochio-Jones Fruit

Co. v. Missouri K. & T. Ry. Co., 134 S.W. 1028,

153 Mo. App. 59S.

App. 1J)20. A carrier which is not neg-

ligent has the right to sell and dispose of a

shipment of damaged perishable goods to the

best advantage, where the consignee refuses

to receive it, in which case consignor can

only recover the amount for which the ship-

ment sold. Vernon v. American Ry. Express

Co., 222 S.W. 9i:5.

Delivery of goods shipped C. O. D.

App. 1882. An action against a carrier

for its failure to collect for goods shipped

C. O. D. is one upon a special contract, and

not upon the carrier's common-law obligation

as such ; for, in the absence of such a con-

tract, it is under no common-law duty to act

as collecting agent for the shipper. McNichol

V. Pacific Express Co., 12 Mo. App. 401.

App. 189S. Plaintiff shipped certain

goods, with draft attached to bill of lading,

and, on notification by the consignee that the

goods had arrived in a damaged condition,

telegraphed him to use them, and later tele-

graphed him to get railroad inspection of the

goods and receipt for them in damaged con-

dition. Held, that the telegrams showed con-

sent of the shipper to the delivery of the goods

by the railroad company without having re-

ceived bill of lading. Schwarzchild & Sulz-

berger Co. v. Savannah, F. & W. Ry. Co., 76

Mo. App. G23.

App. 1903. While a carrier may be liable

for a delivery without collecting a draft at-

tached to the bill of lading, and also for non-

delivery to the consignee, by reason of loss of

property and the like, yet his liability arises

from different sources, and, while the meas-
ure of damages in some cases might be the

same in both instances, it would frequently
not be. Fowler v. Chicago, R. I. & P. Ry. Co.,

71 S.W. 1077, 98 Mo. App. 210.

App. 1915. A shipment of liquor by an

express company "C. O. D." means that the

purchase price of the liquor shall be collected

by the company from the consignee upon de-

livery. Danciger v. American Express Co.,

179 S.W. 797, 192 Mo. App. 172.

An express company is not required by
its common-law duty to receive, transport,

and deliver packages C. O. D., as the duty of

making such delivery arises solely by private

contract. Id.

Express company compelled to receive C.

O. D. shipments of liquor which by subsequent
law could not be made without license tax,

penalties, etc., held thereby excused from

delivery C. O. D. Id.

An express company under mandatory
injunction to make C. O. D. deliveries of liq-

uor which were subsequently declared unlaw-

ful without license tax, etc., was not bound
to trust to the preliminary order or to the

shipper's bond or solvency to indemnify it.

from loss by reason of delivery in violation

of the law. Id.

A shipper of intoxicating liquors, C. O.

D. by an express company compelled to make
such delivery under temporary injunction

from a United States Circuit Court acquired
no vested rights under the order, as the right

to have the express company collect was a

right arising solely through private contract.

Id.

App. 1917. A third person, who at re-

quest of buyer of goods shipped by express C.

O. D. makes the payment and receives the

goods, acquires an interest therein superior
to unknown agreement between buyer and
seller that payment was for old debt. Frank
Adam Co. v. Orpheum Theater Co., 193 S.W.

908, 195 Mo. App. 413.

App. 1920. Where goods were shipped
C. O. D., requiring carrier to collect specified

amount for delivery to consignee, the carrier

was not liable, though it delivered goods
without making the collection, where amount
to be collected was thereafter paid by con-

signee direct to consignor. Rolla Produce Co.

Consult Pocket Part for later cases. For explanation, see page 111.
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v. American Railway Express Co., 22G S.W.

582, 205 Mo. App. 646.

Consignee, who receives C. O. P. ship-

ment without payment of specified amount to

carrier, is required to either return the goods
or pay therefor. Id.

G=>91. Liability for failure or refusal
to deliver.

Sup. 1887. Plaintiff's assignors shipped

by a common carrier certain goods ad-

dressed to another person, but took a bill of

lading which showed that the goods were con-

signed to the order of the consignors. On the

arrival of the goods, another common carrier,

in the usual course of business, and at the ad-

dressee's request, obtained and delivered them
to him without notice that ho was not the real

owner. 7/r/d, that there had been no conver-

sion by the second carrier. Nanson v. Jacob,

6 S.W. 246. 93 Mo. 331, 3 Am. St. Rep. 531.

App. 1879. Where goods transported by
a common carrier are found on arrival at

their destination to be in very bad condition,

it is unreasonable for the carrier to refuse

to deliver them to the consignee unless he

execute a receipt showing that tho goods were

received in good condition. Loeffler v. Keo-

kuk Northern Line Packet Co., 7 Mo. App. 185.

App. 1902. In an action by a consignor

against a railroad company for conversion by

failing to deliver a shipment of merchandise

to the consignee, the evidence showed that the

consignor's agent sold the goods to the con-

signee; that the goods were delivered to de-

fendant for shipment under a bill of lading

binding defendant to transport and deliver

them to the consignee; that tbe consignee

paid $10 on account, and refused to pay the

balance, for which a suit was pending; that

the consignee had not complained to the con-

signor about the company's delivery of the

goods to a third person. ITeld, that the evi-

dence failed to establish a conversion. Col-

lins v. Illinois Cent. R. Co., 67 S.W. 943, 94

Mo. App. 130.

App. 1902. Where a bill of lading re-

quired the consignee to unload the shipment
from the company's cars within 48 hours, or

pay a demurrage charge, but the right of the

company to remove the cars and warehouse

the shipment was not complete until 72 hours

had expired, and the company removed a car

not fully unloaded after the 48 hours had ex-

pired, but within the 72-hour period, it was

guilty of conversion. Darlington v. Missouri

Pac. Ry. Co., 72 S.W. 122, 99 Mo. App. 1.

Aip. 3901. That a railway company's
act in appropriating to its own use coal bo-

longing to a consignee was through an honest

mistake, does not affect the consignee's right
to redress for the conversion. Frazier v.

Atchison, T. & S. F. It. Co., 78 S.W. 679, 101

Mo. App. 355.

App. 1901). A carrier, who has issued a
bill of lading in favor of the buyer of goods,
acts at its peril when, as carrier or as ware-
houseman, it diverts the goods, and it must
ascertain the facts, and its justification in di-

verting the goods turns, not on its knowledge
of the facts, but on the facts themselves.

F. H. Smith Co. v. Louisville & N. R. Co., 122

S.W. 342, 145 Mo. App. 394.

App. 1913. Where a carrier transport-

ing goods under a contract stipulating that if

a delivery could not be made the carrier

should return the goods to the shipper at his

cost was unable to deliver, and tendered the

goods back to the shipper on condition that

he would release it from liability on account

of the nondelivery to the consignees, the ten-

der was ineffectual. Danciger Bros. v. Amer-
ican Express Co., 158 S.W. 466, 172 Mo. App.
391.

Afip. 1915. Express company refusing to

deliver shipments of intoxicating liquors to

consignees in another state because of laws
of such state held bound to return packages
to shipper and for failure to do so liable for

conversion. Danciger v. American Express
Co., 179 S.W. 80(5, 192 Mo. App. 106.

App. 1916. Where fruit consigned to

shipper, another to be notified, is rejected by
the latter, the carrier is liable in conversion

if it sells the fruit without notifying the con-

signor, if practicable; notice to the "notify

party" not being sufficient under Rev. St.

1909, 3113. F. W. Brockman Commission
Co. v. Missouri Pac. R. Co., 188 S.W. 920, 193

Mo. App. 607.

App. 1925. Consignee's receipt of car of

apples other than cur wrongfully diverted

by carrier held not defense. Michael-Swan-

son-Hrady Produce Co. v. Oregon Short Line
R. Co., 271 S.W. 854, 219 Mo. App. 419.

C=z92. Liability as to goods seized under
legal process.

Live stock, see post, @215.

Sup. 1895. The garnishment of goods in

the possession of a common carrier will ex-

cuse its failure to deliver them according to
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contract. Landa v. Missouri, K. & T. R. Co.,

31 S.W. 000, 129 Mo. 663, 50 Am. St. Rep. 459.

Sup. 1919. Where consignee of goods ar-

riving at defendant's station at C. on August
21st and 22d did not live at C., the reasonable
time allowed for their removal before liabil-

ity as carrier ceased had not elapsed when
they were seized by a federal officer on
August 22(1 and 23d. (App. 1915) Danciger v.

Atohison, T. & 8. F. Ry. Co., 179 S.W. 800,

judgment reversed 212 S.W. 5.

A carrier is excused from liability for

failure to deliver goods which are taken from
its possession by process of law, without fraud
or collusion on its part, by an officer acting
under apparently valid authority, and where
it gives notice thereof to the consignor. Id.

Carrier's required notice to consignor
that goods had been taken from its posses-
sion under process of law livid satisfied by
notice pivon shortly after they wore taken,

when, under the circumstances, no notice

could possibly have enabled the consignor to

protect his interests. Id.

Whore officer of United States Indian
Service hod authority to take intoxicating liq-
uors from the possession of defendant carrier
while awaiting delivery, defendant would not
bo liable, even though the officer had no au-

thority to thereafter destroy them. Id.

Whore Indian officer had apparent au-

thority to take liquor from carrier's posses-
sion as about to bo introduced into the Indian

Territory, tho carrier, as against the con-

signor, was not bound to construe the law, nor
foresoo a subsequent ruling that tho officer

could not act outside the territory. Id.

Agent of carrier held not required to re-

sist Indian officer's taking of liquors on sus-

picion that they were about to be introduced
into Indian Territory. Id.

App. 1889. Where, in an action against
a carrier for failure to deliver goods intrust-

ed to it for transportation, it appeared that
the goods had boon seized by a city marshal,
acting as deputy sheriff of a county, pursuant
to a request from a sheriff of another county
having a writ of attachment for the goods,
evidence of a subsequent levy under the writ
of attachment was inadmissible, for such sub-

sequent levy could not change the carrier's

liability to the shipper. Nickey v. St. Louis,
I. M. & S. Ry. Co., 35 Mo. App. 79.

App. 1909. Gen. St. Kan. 1901, g 5278,

providing that an order of 'attachment binds

the property attached from time of service,
and the gftrnishee shall be liable from the
time he is served for property in his hands,
and section 5282, providing that a garnishee
shall be served personally with summons and
making him liable from the time served, plac-
es defendant's property in custodia logis from
the time of service of notice on the garnishee,
so that a railroad ceased to hold defendant's

property as a carrier after service of notice

upon it, but held it as the court's custodian,
and was not liable as for conversion for non-

delivery to the consignor on his exercising his

right of stoppage in trnnsitu. Letts-Spencer
Grocer Co. v. Missouri Pac. Ry. Co., 122 S.W,
10, 138 Mo. App. 352.

App. 1914. In a suit against a carrier
for loss of liquors unlawfully seized and de-

stroyed by federal officers, it was no defense
that tho carrier acted in good faith in sur-

rendering the liquors, or that they may have
boon seized by force. Fehreubach Wine &
Liquor Co. v. Atchison, T. & S. F. Ry. Co.,
1C>7 S.W. 631, 182 Mo. App. 1.

A carrier was liable as an insurer for
loss of liquors illegally seized by federal offi-

cers on the ground that it was intended to

transport them into the Indian country. Id.

Where an officer, without proper legal

process, seized and deistroyod liquors in pos-
session of a carrier, the officer was a mere
trespasser, and the carrier was liable for his
act. Id.

<3=>93. Liability for misdelivery.
Sup. 1859. Tho acceptance of goods

from a common carrier, at a place short of
their place of destination, or after the time
appointed for their delivery, will not free
the carrier from tho res]M>nsibility for dam-
ages incurred by a breach of his contract of

affreightment. Atkisson v. The Castle Gar-

den, 28 Mo. 124.

Sup. 1887. A mere bailee, whether a
common carrier or otherwise, is guilty of no
conversion, though he receive property from
one not rightfully entitled to possession, and,
acting as a more conduit, deliver it in pursu-
ance of the bailment, if this is done before no-
tice of the rights of the real owner ; but, on
the other hand, if he has such notice, his

status is altogether altered, and he acts at
his peril. Nanson v. Jacob, S.W. 246, 93
Mo. 331, 3 Am. St. Rep. 531.

App. 1876. Plaintiffs, who were mer-
chants, received a letter mailed from S., and
signed by Henry Ilund, ordering a quantity of
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liquor. Plaintiffs did not know any Henry
Ilund at 8., but -found there was a man by
that name who kept a saloon there, whereup-
on they shipped the liquor over the defend-

ant's railroad, addressed to Henry Hund, at

3., ait the same time sending by mail a copy
of the bill of lading. At the time the order
was mailed there was a stranger in 8. calling

himself Henry Hund, who had reached there

and was fitting up a store. The Henry Hund
who kept the saloon refused to receive the

consignment, saying he had not ordered it;

tout the other Henry Hund claimed the goods
and exhibited the bill of lading. Held, in an
action by the shipper against the railroad,

that plaintiffs could not recover of the rail-

road for the goods, even though the one to

whom they were delivered was an impostor,
since plaintiffs were guilty of negligence in

not more particularly describing the package,
the business, or the address of the consignee
intended. Bush v. St. Louis, K. C. & N. Ry.
Co., 3 Mo. App. 62.

App. 1881. A consignee, by receiving the

goods short of their destination, does not pre-
clude himself from the recovery of damages
incurred by a breach of contract by the car-

rier before such receipt. Lesinsky v. Great
Western Dispatch, 10 Mo. App. 134.

App. 1884. Effect of delivery. See Wat-
son v. Hoosac Tunnel Line Co., 14 Mo. App.
585, memorandum.

App. 1009. Where a carrier did not noti-

fy the consignee of the arrival of a shipment
of grain, but on the order of the purchaser
thereof removed the grain to another point,

there was a conversion of the grain. Nation-

al Bank of Commerce of Kansas City v.

Southern Ry. Co., 115 S.W. 517, 135 Mo. App.
74.

App. 1900. Carrier, who has issued bill

of lading in favor of buyer of goods, acts at

peril when, as carrier or as warehouseman,
it diverts goods. F. H. Smith Co. v. Louis-

ville & N. R. Co., 122 S.W. 342. See Carriers,

<3=91 in this Digest.

App. 1009. Defendant carrier, having
received of plaintiff for shipment goods be-

longing to L., but on which plaintiff had a lien

for a claim against L., under a bill of lading

providing for their delivery to plaintiff, and

having without authority delivered them to

L., on his executing a bond of indemnity, was
liable to plaintiff for the amount of its lien.

American Storage & Moving Co. v. Wabash
R. Co., 123 S.W. 964, 146 Mo. App. 224.

App. 1913. Where card notifying con-

signee of arrival of shipment was delivered

fry consignee's agent to a teamster, who gave
it to a third person, who obtained the ship-
ment upon the faith thereof, carrier held not

liable for the wrong delivery. May Depart-
ment Stores Co. v. Louisville & N. R. Co., 160
S.W. 527, 177 Mo. App. 693.

App. 1916. Under shipment to be deliv-

ered upon indorsement and delivery of bill of

lading and payment of draft attached, if car-

rier delivers goods without such payment, the

shipper may abandon the shipment and hold
the carrier for the price. Dyer v. Atlantic
Coast Line R. Co., 186 S.W. 529.

App. 1917. Where shipper by rail was
ignorant that delivery hod been made without

payment of draft attached to bill of lading
and proper production of bill, her directions

to broker at destination by letter to make
best possible disposition of hay after party to

whom it was sent rejected it did not rati-

fy or waive act of wrongful delivery by rail-

road. Barton v. Louisville & N. R. Co., 196 S.

W. 379.

App. 1921. Where a shipper of potatoes
to Its own order attached a delivery order to

a draft and notified the agtent ait the point of

delivery to deliver them to a named company
on presentation of the delivery order, and re-

leased the bill of lading to the agent at the

shipping point in order that delivery might
be made on presentation of the order, delivery
of the potatoes without such order or any au-

thority from the shipper was a violation of

the carrier's duty. .T. L. Price Brokerage Co.

v. Chicago, R. I. & P. Ry. Co., 230 S.W. 374,

207 Mo. App. 8.

App. 1922. A shipper having the right to

divert a car because of the consignee's tele-

gram refusing the car, the carrier, which had
agreed with the shipper to divert it, cannot

deny liability for not doing so because no

proof of the shipper's right to divert had been
made to the carrier before it so agreed; it

not having exacted any such proof, to which
it was entitled if it had seen fit to require it

Amber v. Payne, 239 S.W. 588.

App. 1925. Owner of express receipt en-

titled to recover for delivery to another mark-
ed consignee on shipping tag. Wall v. Ameri-
can Ry. Express Co., 272 S.W. 76, 220 Mo.

App. 989.

$s94. Aotioni for failure to deliver or
misdelivery.

<&=94 <%). Nature and form.

Sup. 1834. Trover will not lie against a
common carrier for not delivering g*oods in-
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trusted to him for transportation, where de-

fendant could not deliver them at the time of

demand, because lost or stolen. Johnson v.

Strader, 3 Mo. 359.

Case or trover may be brought against a

carrier for not delivering goods, but trover

cannot be sustained without proof of conver-

sion. Id.

Sup. 1914. Where a carrier returned a

C. O. D. shipment nnd offered to deliver it to

the shipper because of a statute preventing

delivery without paying a heavy occupation

tax, liability, if any, held to be for broach of

the contract, and not for conversion Roeen-

berger v. Pacific Express Co., 167 S.W. 429,

258 Mo. 97, judgment reversed (1916) 36 S. Ct.

RIO, 241 TJ. S. 48, 60 L. Ed. 880 ; Same v. Wells

Fargo & Co., 167 S.W. 433, 258 Mo. 112.

App. 1916. Party suing carrier for fail-

ure to deliver shipment, held entitled to sue

either in tort or for breach of the contract of

transportation. J. A. Lnmy Mfg. Co. v. Mis-

souri Pac. Ry. Co., 182 S.W. 131.

=a94 (1). Condition* precedent.

Sup. 1840. A previous demand is not

necessary to support an action against a com-

mon carrier for the nondelivery of goods ac-

cording to the consignment. Erskine v. The

Thames, 6 Mo. 371.

App. 1886. Rev. St. 1018, provides that

it shall not be available as an objection thai-

no demand was made for the subject-matter

of the suit prior to its institution, unless it is

expressly sot up in the answer as a defense,

accompanied by a tender of the amount due.

Held not applicable to an action of replevin

against a carrier to recover a shipment of

goods, where there was a reasonable doubt as

to whether plaintiffs were entitled to have

the goods delivered to them ; the carrier hav-

ing* the right to require proof of plaintiffs'

rights. -Cole v. Wabash, St L. & P. Ry. Co.,

21 Mo. App. 443.

App. 1901. Where a carrier of a car load

of corn was to stop at a certain town between
the point of shipment and that of destination

(for the purpose of sheHing the corn, but failed

to do so, and carried the corn through to the

destination, it was the duty of the shipper to

have received his corn, and then to have sued

the carrier for failure to shell. lie could not

sue the carrier for conversion after delivery

of the corn to a connecting carrier at the des-

tination agreed on. Redmon v. Chicago, R.

I. & P. R. Co., 90 Mo. App. 68.

6=a04(t%). JnriHdlctlon and venue.

See explanation, page Hi.

(2). Parties and pleading.

Sup. 1834. In an action by a carrier for
the recovery of freight for the transportation
of goods, defendant cannot recover, by way of

set-off as for goods sold and delivered, the

value of goods not delivered, because the ac-

tion of Indebitatus assumpsit therefor would
not lie. Johnson v. Strader, 3 Mo. 359.

App. 1877. In an action against a car-

rier by the consignor of goods, the fact that

he had, before shipment, sold the goods to

the consignee and discounted the draft drawn
against the consignee, would bar a recovery

by the consignor for failure to deliver.

Wheeler v. St. Louis & S. E. Ry. Co., 3 Mo.

App. 358.

App. 1903. Where a petition alleged that

plaintiffs delivered a car of corn to defendant
for shipment to a particular destination, there

to be delivered to plaintiff's order, and that,

in disregard of such agreement, defendant

failed to deliver to plaintiffs, or to any one for

them, 'but wrongfully delivered the same to

S., and the proofs showed that plaintiff had
sold the corn to S., and intended it to be de-

livered to him on payment of a draft attached

to the bill of lading, plaintiff was not entitled

to recover on the ground that the carrier

wrongfully delivered the corn without collect-

ing the draft. Fowler v. Chicago, R. I. & P.

Ry. Co., 71 S.W. 1077, 98 Mo. App. 210.

App. 1904. In an action by a consignee
for the conversion of coal by a railway com-

pany, it cannot, under a general denial, re-

coup the price of the coal paid by it to the

consignee, or raise the question of subrogation
to the rights of the consignor, or claim an al-

lowance for freight. Frazier v. Atchison, T.

& S. F. R. Co., 78 S.W. 679, 104 Mo. App. 355.

App. 1907. The petition alleged demand
and refusal to deliver goods shipped by a

carrier, which allegations the answer denied,

and set up as new matter the fact that they
had been destroyed by an unprecedented flood,

without defendant's fault, and the reply put
in issue the new matter, and further set up
fthat, if the consignment was destroyed, It was
through defendant's negligtence. There was
no evidence that the consignment was de-

stroyed. Held, that the failure of plaintiff to

prove demand and failure to deliver precluded
his right to recover. -Thaxter v. Missouri

Pac. Ry. Co., 100 S.W. 1102, 123 Mo. App. 636.

App. 1910. A petition alleging that de-

fendant carrier issued a bill of lading to plain-
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tiff's agents, agreeing to carry for hire and to

deliver the goods to the consignees, and tliut

they violated their agreement by failing to

deliver them to the consignees or to plaintiff,

is founded on contract, rather than on breach
of the common-law duty of the carrier.

Central America S. S. Co. v. Mobile & O. B.

Co., 128 S.W. 822, 144 Mo. App. 43.

App. 1928. Carrier cannot urge shipper's
waiver of notice of arrival unless waiver
is pleaded. Hoyland Flour Mills Co. v. Mis-

souri Pac. R. Co., 5 S.W.(2d) 125, certiorari

denied Erie R. Co. v. Hoyland Flour Mills

Co., 48 S. Ct. 433, 277 U. S. 586, 72 L. Ed.

1001.
Evidence.

Sup. 1903. Grain was delivered to a car-

rier for shipment to a destination beyond its

own line under a through bill of lading. A
sight draft with the bill of lading attached

was forwardexl throng!) certain banks for col-

lection from the consignee, who refused to ac-

cept the same because of the nonarrival of

the grain. The draft was protested and re-

turned to the shippers, and thereafter the con-

necting carrier delivered the grain to the con-

signee on a bond without presentation of the

(bill of lading, but without payment of the

draft. Held, that evidence that after the con-

version plaintiff was notified from time to

time, and knew that the grain was in a cer-

tain place at his final disposal, was immate-

rial. Marshall & Michel Grain Co. v. Kansas

City, Ft. S. & M. R. Co., 75 S.W. 63ft, 176 Mo.

480, 98 Am. St. Rep. 508.

Where grain shipped is converted by a

carrier in delivering it to the consignee with-

out presentation of the bill of lading, and
thereafter is redelivered to the carrier and by
it stored in a warehouse, evidence, in an ac-

tion for conversion, that it was customary for

the carrier to srtore grain in a warehouse
while awaiting demand of the bill of lading is

immaterial ; for, after the grain was convert-

ed, nothing that was thereafter done could

have the effect of releasing the carrier from
its liability for the conversion. Id.

App. 1S77. Where goods are delivered to

a common carrier, who contracts to deliver

them to the consignee, the burden of showing
such delivery is upon him. Wheeler v. St.

Louis & S. E. Ry. Co., 3 Mo. App. 358.

App. 1878. In an action against an ex-

press company for failure to deliver goods ac-

cording to a contract by which it was to carry
them to its agency most convenient to the

destination of the goods, evidence held suffi-

cient to authorize the inference that defend-

ant had an agency at a point nearer than that

at which it delivered the goods. Schutter v.

Adams Express Co., 5 Mo. App. 316.

App. 1882. Where plaintiff shipped goods
by defendant, the contract of shipment provid-

ing that defendant should not be liable for

any claim unless it should be presented in

writing within 00 days from its date, and aft-

er the shipment made a contract with defend-
ant by which it was to act as collecting agent
for plaintiff, it was not necessary for plain-

tiff, in an action for a breach of the latter con-

tract, to prove compliance with the CO-day

provision of the former, although it was nec-

essary for him to introduce such former con-

tract in evidence to prove the date of deliv-

ery and destination of the goods. McNichol
v. Pacific Express Co., 12 Mo. App. 401.

App. 189. In an action against a car-

rier for failure to deliver goods shipi>ed to

plaintiff, the burden is on defendant to show
delivery. Pindell v. St. Louis & H. Ry. Co.,

34 Mo. App. 075.

App. 11)04. In an action against a car-

rier by a shipper, in the nature of trover, the

petition alleging merely the delivery of the

shipment to the carrier, and a failure to de-

liver to the consignee, plaintiff had the task of

proving no more, in order to make a prima
facie case, than the delivery to the carrier,

and failure to redeliver. Grier v. St. Louis

Merchants' Bridge Terminal Ry. Co., 84 S.W.

158, 108 Mo. App. 565.

App. 1905. To show that a railroad com-

pany, receiving goods for shipment for deliv-

ery to the consignor, converted them by de-

livering them to another, it is necessary to

prove that the goods were actually or con-

structively delivered to another. Conrad

Schopp Fruit Co. v. Missouri Pac. R. Co., 91

S.W. 402, 115 Mo. App. 352.

App. 1908. In an action against a car-

rier for loss of goods, where the plaintiff

proves delivery to the carrier and nondelivery
to the consignee, the burden is then upon the

carrier to justify nondelivery. llammett &
Katter v. Wabash R. Co., 100 S.W. !!(), 128
Mo. App. 1

; Id., 106 S.W. 1107, 128 Mo. App. 5.

App. 1011. Evidence in an action by a

consignee against a carrier for its failure to

deliver goods held sufficient to support a ver-

dict against the carrier. F. H. Smith Co. v.

Louisville & N. R. Co., 137 S.W. 890, 157 Mo.

App. 160.

App. 1916. In an action against carrier

charging delivery without indorsement of bill
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of lading and payment of draft attached, evi-

dence that the goods were delivered to a rail-

road company, stranger to the bill of lading,

and by It put on side track of drawee of draft,

held to show delivery as charged. Dyer v. At-

lantic Coast Line R. Co., 186 S.W. 529.

App. 1917. In action against railroads

for conversion of carload of hay, evidence

held to warrant finding that hay was deliv-

ered to party required to be notified by bill of

lading without requiring payment of draft at-

tached and production of bill. Barton v. Lou-

isville & N. R. Co., 196 S.W. 379.

App. 1918. Evidence held to show that

seller hud ratified carrier's delivery, of poods

shipped to buyer, to a third i>erson by accept-

ance from the latter of a large part of pur-

chase price. Hayes v. Wells Fargo & Co. Ex-

press, 200 S.W. 229.

App. 1921. In an action against a rail-

road company for the alleged conversion of a

car of lumber, evidence held insufficient to

sustain a judgment for plaintiff not showing

the value of the lumber ; the only testimony

being as to its value if it was of certain grade,

and it appearing that the lumU-r was not of

that grade. Buschow Lumber Co. v. Hines,

229 S.W. 451, 206 Mo. App. 681.

App. 1025. Absence of competent evi-

dence to show loss resulting from misdeliv-

ery of express held to require reversal. Wall

v. American Ry. Express Co., 272 S.W. 76, 220

Mo. App. OS!).

App. 1926. Evidence held to show com-

pliance* with tariff provisions, even if chang-

ing bill of lading is construed to be an ex-

changed bill of lading. Amber v. Davis, 282

S.W. 450, 221 Mo. App. 448.

@=>94 (4). Damn*?**.

Sup. 1859. In an action against a carrier

for failure to transport goods from one point

to another, pursuant to the terms of his con-

tract, the measure of damages is the value of

the goods at the place of destination, deduct-

ing freight and other expenses of transporta-

tion. Atkisson v. The Castle Garden, 28 Mo.

124.

App. 1884. Where a common carrier

agreed to transport the goods of another, and

in accordance with the agreement received the

goods for transportation, the carrier is lia-

ble for the reasonable value of the goods at

the place of destination, if it fails to deliver

them and was not hindered by the act of God

or the public enemy, and It cannot escape its

responsibility by showing that It employed
means of transportation furnished to It by
others. Austin v. St. Louis & St. P. Packet

Co., 15 Mo. App. 197.

App. 1897. Rev. St. 1889, 4430, permits
the jury to allow interest in an action against
a carrier for conversion of property; but

the petition should ask for it, and, If interest

is allowed, it should be calculated from the

date of the conversion or wrongful delivery of

the goods, and not from the date it was re-

ceived for shipment. Horner v. Missouri Pac.

Ry. Co., 70 Mo. App. 285.

App. 1903. Where a railroad company
converted coal consigned to plaintiffs, under a

contract by which plaintiffs were entitled to a

certain part of the output of the mine, the

measure of plaintiffs' damage was the value

of the coal at destination, and not its value

at the mine. Blackiner v. Cleveland, C., C. &
St. L. Ry. Co., 73 S.W. 913, 101 Mo. App. 557.

App. 1906. Where a carrier failed to de-

liver freight which had been damaged while

in its possession by an act of God, the dam-

ages were the value of the freight in its dam-

aged condition. Starr-IIarclnett & Edmiston

Co. v. Missouri, K. & T. Ry. Co., 97 S.W. 959,

122 Mo. App. 26.

App. 1011. The measure of damages in

an action by consignee for failure of a car-

rier to deliver goods for which the consignee
held bills of lading, after a settlement with a

consignor, is the value of the goods at the

place of consignment less the freight, with

interest on the net amount. F. II. Smith Co.

v. Louisville & N. R. Co., 137 S.W. 890, 157

Mo. App. 160.

App. 1915. The measure of damages for

conversion of shipment by carrier is the

goods' value at destination, less cost of trans-

portation, with interest under the statute, in

the jury's discretion. People's State Savings
Bank v. Missouri, K. & T. Ry. Co., 178 S.W.

292, 102 Mo. App. 614.

App. 1920. Where goods were shipped
under C. O. I), contract, the carrier's obliga-

tion arises from contract, and if it can be

sued in conversion for delivery without mak-

ing required collection, the amount of recov-

ery will be the contract amount, and not the

value of the property. Rolla Produce Co. v.

American Railway Express Co., 226 S.W. 582,

205 Mo. App. 646.

App. 1926. Where shipper notified rail-

road he had sold eggs at named price per
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dozen, lie was not confined to recovery of

reasonable market value thereof. Amber v.

Davis, 282 S.W. 459, 221 Mo. App. 448.

Trial and Jndjrment.

App. 187G. In an action by the shipper
of goods against the carrier for misdelivery,

the question of the carrier's diligence is one

for the jury. Bush v. St. Louis, K. C. & N.

By. Co., 3 Mo. App. 62.

App. 1870. In an action against a com-
mon carrier for breach of a contract to de-

liver goods, an instruction that the measure
of damages was the value of the property

carried, with interest, was not erroneous,

where the evidence showed that the goods

were in very bad condition and the defendant

had refused to deliver them, unless plaintiffs

executed a receipt showing that the goods had

been received by him in good condition. Ixief-

fler v. Keokuk Northern Line racket Co., 7

Mo. App. 185.

Where, in an action against a carrier for

broach of contract to deliver goods, it appears
that no part of the goods have been delivered,

plaintiff is entitled to judgment for the full

value of the goods, though ho did not bring his

action as one for conversion. Id.

In an action against a common carrier for

breach of a contract to deliver goods, the fact

that the plaintiff alleges that a demand for

the goods was made on a certain da to, but duos

not allege that the goods woro wholly lost,

doos not confine him to the recovery of a judg-

ment for damages for nondelivery at the par-

ticular time alleged, or preclude him from

recovering for the full value of the goods on a

showing that a portion of the goods had ar-

rived at tlioir destination and that defend-

ant had refused to deliver them unless plain-

tiff executed a release showing that the goods

had arrived in good condition. Id.

App. 1883. Reasonable diligence as ques-

tion for court or jury. See Lewinsky v. Great

Western Dispatch, 13 Mo. App. 570, mem-
orandum.

App. 1897. In an action against a rail-

way company doing business in this state for

failure to carry and deliver goods consigned to

a firm in another state, in which the custom

was to deliver notice of the arrival of goods

"by a messenger," it was error to instruct

the jury to find for the plaintiff, if defendant

failed to deliver notice as required by the cus-

tom; there being evidence that a notice,

though not as required by custom, was given.

Ilerf & Frerichs Chemical Co. v. Lacka-
wanna Lin<\ 70 Mo. App. 274.

App. 1S99. In an action against a car-

rier for the nondelivery of goods, the answer
set up a special contract relieving defendant
from liability as a carrier upon transportation
on time of the goods, and making it in that

event the duty of plaintiff to remove the

goods from the station at the point of des-

tination within a specified time, in default of

which defendant should be entitled to store

them at plaintiff's risk, and averred compli-
ance therewith. The reply admitted the spe-

cial contract, but did not admit the arrival

of the goods on time, and alleged the refusal

of defendant to; deliver the goods upon de-

mand therefor and tender of charges, the fail-

ure of defendant to give the customary no-

tice of the arrival of the goods, and the fail-

ure of defendant, upon request made to it, to

trace and locate the goods in a reasonable

time. It was uncontradictod that the con-

tract of carriage was performed in due time,

and there was no sul>stantial evidence that

defendant failed to give reasonable notice of

the arrival of the goods. Jlcld, that under

such a state of facts defendant could be held

liable only as a warehouseman upon proof
of gross negligence, and that, as the proof
failed to show any act of gross negligence, a

demurrer to the entire evidence* should have

been sustained. Ilerf & Frerichs Chemical
Co. v. Lackawanna Line, 78 Mo. App. 305.

App. 1003. Where a carrier claimed that

it had notified a consignee by mail of the ar-

rival of a shipment, but the persons having1

charge of the consignee's mail claimed that

such notice was never received, and could not

be found in the files in which they were al-

ways kept, it was a question for the jury
whether the notice was actually rocei\ed by
the consignee. Ilerf & Frerichs Chemical Co.

v. Lackawanna Line, 73 S.W. 34(5, 100 Mo. App.
1G4.

Whore there was conflicting evidence as

to when a carrier had given j>ersonal notice to

a consignee of the arrival of a shipment, it

was a question for the jury if the notice was
given in time, and their finding thereon is con-

clusive. Id.

App. 1903. Defendant railroad company
notified a coal company that thereafter none
of its cars on the side track at the mines
should be loaded with coal for any other cus-

tomer than defendant. Prior to such notifica-

tion defendant had permitted its cars to be
loaded to be carried to any consignee, and the

coal company was under contract with plain-
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tiffs to furnish them constantly a certain por-
tion of the output of the mines. The coal

company did not assent to the notification, but
loaded the cars set out, mid notified defend-
ant's agent to bill the coal to plaintiffs. In-

etead of doing so, the agent marked the bill

of lading for defendant's use, by whom it was
appropriated. Held, that whether the coal
was put on the cars for plaintiffs in such a
manner as to constitute a delivery to them, so
as to render defendant liable for converting
plaintiffs' property, was for the jury. Black-
mer v. Cleveland, C., C. & St. L. Ky. Co., 73
S.W. 913, 101 Mo. App. 557.

App. 1900. Whether a buyer suing a car-

rier for nondelivery of goods had advanced

money to the seller on account of the goods is

a question of fact for the court. F. II. Smith
Co. v. Louisville & N. It. Co., 122 S.W. 342,
145 Mo. App. 394.

App. 1913. In action for wrong delivery
of shipment, evidence l\cl<l to make a question
for the jury as to whether notice sent by car-

rier and produced by person to whom delivery
was made included the shipment in question.

May Department Stores Co. v. Louisxillo &
N. It. Co., KM) S.W. 527, 177 Mo. App. <i93.

App. 1916. In a shipper's action for a
carrier's conversion of certain brasses deliv-

ered to it for transport n I ion. evidence held
to make a primn facie showing for plaintiff
and so make the question one for the jury.
(V)hen v. St. Ixmis Merchants' Bridge Ter-
minal Ity. Co., 181 S.W. KXSO, 11)3 Mo. App.
69.

App. 191 S. In action against railroad

company, receivers, -and railway company
which purchased property on reorganization,
for conversion of apples, where plaintiff, al-

leging railway company has purchased inter-

est of receivers and railroad company and has
assumed all obligations, but offered no evi-

dence in support, a peremptory instruction for

defendant is justified. Clemmons Produce Co.

v. St. Louis-San Francisco Ky. Co., 204 S.W.
590.

App. 1922. Whether the amount of alu-

minum scrap stated in a bill of lading to

have been delivered to a carrier was in fact

delivered to it held for the jury. Sonken-
Galamba Iron & Metal Co. v. Hines, 238 S.W.
135.

(B) DELAY IN TRANSPORTATION OR
DELIVERY.

Carriage of live stock, see post, <=>213.

Liability of connecting carriers, see post, @=

176.

Limitation of liability, see post, <3147-1G8,
180.

Loss of or injury to goods through delay or de-
viation from route, see post,

<=>95. Diligence required of carrier.

App. 1SR3. Where a carrier has not the
capacity to forward poods without delay, it is

its duty to refuse to receive them, or to notify
the consignors and contract with a view to
that fact. Schwab v. Union Line, 13 Mo. App.
159.

App. 1922. When a shipment has been
accepted for transi>ortatioii, the carrier is in

duty bound to forward the shipment with rea-

sonable dispatch, and cannot unreasonably de-

lay shipment in order to accept and carry oth-
er business offered it. Ilowell v. Hines, 236
S.W. 886.

=>96. Time of transportation and de-
livery in general.

Sup. 1R83. A carrier who receives the

poods of a shipper without notice to the shh>
per of circumstances likely to occasion delay
by reason of an unusual influx of business, or
who fails to obtain the shipper's assent to any
delay which may be occasioned thereby, will
be bound to transport the goods within a rea-
sonable time, notwithstanding the situation.
Dawson v. Chicago & A. It. Co., 79 Mo. 296.

Sup. 1894. Where the complaint alleged
that goods were delivered to defendant for

transi>ortation to plaintiffs in May, 1892, evi-

dence that they were not delivered to plain-
tiffs at the time of bringing the suit, in Jan-

uary, 1893, will support a finding that the

delay was unreasonable. Davis v. Jackson-
ville* Southeastern Line, 28 S.W. 965, 126
Mo. (19.

App. 18S3. A carrier Is an insurer to
the extent that the goods be delivered safely,
but he does not insure their arrival according
to any usual course of dealing; nor, in the
absence of any social contract as to the time,
does he insure their arrival at any particular
day or hour. Schwab v. Union Line, 13 Mo.
App. 159.

App. 1925. Carrier required to transport
interstate shipment of perishable nursery
stock within reasonable time to destination.
Mount Arbor Nurseries v. New York, C.

St. L. It. Co., 273 S.W. 410, 217 Mo. App.
31.

App. 1927. Common law implies con-
tract to deliver freight at destination within
reasonable time. Frawley v. Atchison, T. & S.

F. It. Co., 299 S.W. 93, 220 Mo. App. 1189.
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=a96}. tfraff* or course of

See explanation, page Hi.

<=97. Perishable goods.
See explanation, page Hi.

Liability of carrier for delay.

A pp. 1924. Common carrier is not liable

for delays caused by sudden unanticipated in-

flux of business, and from other causes not

within its control. Fewel \. St. Louis & S. F.

Ry. Co., 267 S.W. 960.

<=>99. Excuses for delay by carrier.

Sup. 1867. The amount of business or-

dinarily done by a railroad company is the

only proper measure of its obligation to fur-

nish the means of transportation. If at any
time there be a sudden and unexpected influx

of business to the road, the duty of the oom-

imny will be sufficiently performed by ship-

ping the freight in the order of time in which
it is offered; and its duty in their respect

must be understood with reference to each

particular station, not to the entire line of the

road. The facilities of transportation, such

as cars, etc., must be distributed among the

various stations in proportion to the business

ordinarily clone at each station. Ilallentine v.

North Missouri R. Co., 40 Mo. 491, 93 Am. Dec.

31.r>.

Sup. 1873. Where, by reason of unusual

pressure of business, the rolling stock of a

railroad is inadequate for the transportation

of freight, the company may decline to receive

it, without incurring any liability ; but, where
the freight is received and shipped, the rail-

road must forward it without delay, or an-

swer for damages caused thereby. Faulkner

v. South Pac. R. R., 51 Mo. 311.

Sup. 1875. The sudden and wrongful re-

fusal of its employes to work will not excuse

a railroad company for failure to transport

freight in the usual time. Read v. St. Louis,

K. C. & N. R. Co., 60 Mo. 199.

Sup. 1883. Where the facilities of a com-
mon carrier are adequate to the business rea-

sonably to be expected, a delay caused by an

emergency arising from a sudden and unex-

I>ected influx of business cannot be regarded
as a delay caused by the negligence of the

carrier. Dawson v. Chicago & A. R. Co., 79

Mo. 296.

App. 1876. Where goods are delivered to

the carrier, a bill of lading being taken by
the consignor, having a draft on the consignee
attached thereto, which is forwarded by the

consignor to the consignee for acceptance and

payment, the title to the goods is vested in

the consignee from the moment of delivery,
and the carrier is liable to the consignee as a
carrier to forward the goods without delay,
nd it cannot excuse a default in this respect

under pretext of directions from the consignor
to hold the goods until further orders. Ar-
mentrout v. St. Louis, K. C. & N. Ry. Co., 1
Mo. App. 158.

App. 1882. A commission merchant who
receives a bill of lading, and accepts a draft
for goods delivered to a carrier for shipment
to him, has a right of action against the car-

rier for damage to the goods, though caused

by a delay in forwarding which was made by
the order of the consignor. Ober v. Indian-

apolis & St. L. R. Co., 13 Mo. App. 81.

App. 1885. Where, in an action for delay
in the delivery of goods by a carrier, plaintiff
contended that the goods were not delivered

at the designated destination, and it appeared
that defendant, after the arrival of the goods
imposed an excessive charge of freight as a
condition of delivery, the rule that it is the

duty of a consignee to be ready to remove his

goods on arrival at their destination without
notice from the carrier is inapplicable.
Looiuift v. Wabash, St. L. & P. Ry. Co., 17 Mo.

App. 340.

App. 1897. Where a carrier agreed to

furnish cars and transport cattle at a partic-

ular date, it cannot defend an action for its

nonpei formancc of the contract by showing
that the train broke down, causing the failure

of the train to arrive and transport the cattle

at the time specified. Tf the carrier desired

to exempt itself from liability for the conse-

quences of suich an occurrence, it should have
so provided in the contract. Gann v. Chicago
Great Western Ry. Co., 72 Mo. App. 34.

App. 1898. Where a carrier agrees to

carry goods to their destination and deliver

them within a prescribed time, he will be
held to a strict performance of his contract,
and no temporary obstruction, or even abso-

lute imiKifisibility, will be a defense for failure

to comply with his engagement. Shelby v.

Missouri Pac. Ry. Co., 77 Mo. App. 205.

App. 1905. Where, at the time defend-
ant accepted certain oats for shipment, it had
knowledge that traffic was demoralized in its

yards at the point of destination, but neglected
to notify the shipper of such fact, defendant
was bound to make delivery in the ordinary
course of business, and was liable for damages
sustained by delay. Russell Grain Co. v. Wa-
bash R. Co., 89 S.W. 908, 114 Mo. App. 488.
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Whore a carrier recognized the transfer

of title to goods in its possession by the con-

signee, without asking for the production und
surrender of the bill of lading, und agreed to

deliver, and did deliver, the property to the

buyer after an unreasonable delay, it was no
defense to the buyer's right to recover for

such delay that it could not require defendant

to carry out its contract for failure to show an

assignment of the bill of lading. Id.

App. 1909. Results attributed to a de-

fective roadbed and equipment do not excuse

nonperformance of a carrier's duty to safely

deliver a shipment at its destination within a

reasonable time. Thompson v. Quincy, O. &
K. C. R. Co., 117 S.W. 1193, 136 Mo. App. 404.

App. 1909. A statute providing that,

when a carrier summoned as garnishee in an
action has goods in its possession shipped by
or consigned to defendant, it shall not be lia-

ble for its failure to transport the goods until

it is discharged, exonerates the carrier gar-
nished in an action against the shipper or con-

signee from liability for delay caused by the

garnishment, but a carrier merely alleging

that a third person was in possession of the

goods at the time he was- garnished and omit-

ting to allege any fact showing that the pos-

session of the third person was the possession

of the carrier is not within the statute. A.

O. L. Haase & Sons Fish Co. v. Merchants'

Despatch Traiisp. Co., 122 S.W. 302, 143 Mo.

App. 42.

App. 1910. Carrier is not liable for de-

lays caused by sudden increase of business

that could not be anticipated by ordinary pru-

dence. Baker v. St. Louis & S. F. II. Co., 129

S.W. 430. See Carriers, <44 in this Digest.

App. 1910. A carrier had an arrange-
ment with an elevator company by which it

turned into the elevator for storing and dry-

ing any grain that arrived in its yards. It

was the rule of the railroad to turn into the

elevator such cars in the order of their ar-

rival in the yards. The elevator was not a

party to prescribing this rule, nor had it

agreed to be bound by it. A shipper who de-

livered corn to the carrier for delivery at tho

elevator for drying had no knowledge of this

rule. The carrier was negligent in delaying
the transportation of the corn, and in deliver-

ing the same after arrival to the elevator, so

that the corn spoiled. Held, that the carrier

was liable for the injuries sustained, because

it was bound to deliver the corn in a reason-

able time, and where the consignee called for

the same within a reasonable time, notifying
the carrier that the corn was shipped to be

dried, and required immediate handling, the
refusal to deliver because there were other
carloads of grain that had precedence under
its rule did not relieve it from liability. W.
R. Hall Grain Co. v. Louisville & N. R. Co.,
128 S.W. 42, 148 Mo. App. 308.

A carrier delaying the delivery of freight

may not excuse the delay on the ground that
the bills of lading were not presented, where
it did not decline to deliver because thereof.

Id.

App. 1910. A carrier will not be excused
from liability for the consequences of an un-
usual delay in transportation caused by an
act of God, where the disability is existent
and known to the carrier at the time the projx-

erty is received for shipment, and the carrier

fails to advise the shipper of the existing con-

ditions and to stipulate against their conse-

quences. Thero v. Missouri Pac. Ry. Co., 129
S.W. 200, 144 Mo. App. 161.

App. 1913. A railroad company is not
liable for damages arising from delay in the

shipment of goods, owing to the loss of a car
on account of extraordinary weather condi-

tions. Unionville Produce Co. v. Chicago, B.

& Q. R. Co., 153 S.W. 63, 168 Mo. App. 168.

Where a carrier accepts goods, knowing
that a congested condition of traffic, due to

weather conditions, will delay the transporta-

tion, but fails to notify the shipper, it cannot
set up such weather conditions as an excuse
for its delay. Id.

App. 1924. In absence of a stipulation, a

strike causing delay in transportation of

goods is no defense to an action for damages
from the delay. Morrison v. St. Louis-San
Francisco Uy. Co., 264 S.W. 449.

App. 1925. Carrier liable for delay in

transportation of goods because of employees'
strike. Uuschow Lumber Co. v. Union Pac.

R. Co., 270 S.W. 409, 220 Mo. App. 743.

App. 1927. Refusal of carrier's servants

to work, unaccompanied by violence or intimi-

dation, does not excuse carrier from duty
to transport freight with reasonable dispatch.

Frawlcy v. Atchison, T. & S. F. R. Co., 299

S.W. 93, 220 Mo. App. 1189.

Demurrage, and liability of con-
signee or owner for delay.

RlRlit of carrier to charge de-
murrage, and ieron liable.

Sup. 1909. Word "capacity" in demur-

rage act did not refer to estimated carrying
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capacity of car, but to weight of load, so that

consignee of lumber weighing less than 60,-

000 pounds in 60,000 pound capacity car,

would be entitled to only 48 hours free time

in which to unload. E. R. Darlington Lumber
Co. v. Missouri Pac. Ry. Co., 116 S.W. 530.

See Carriers, G=12(l) in this Digest

App. 1897. Plaintiff shipped a quantity
of logs over defendant's road from Platte City

to Kansas City. Before the shipment plain-

tiff had an agreement with defendant's divi-

sion freight agent that the freight charges

should be 5 cents per 100. The bill of lading,

as written up by defendant's local agent at

Platte City, contained a clause to the effect

that defendant guarantied that the freight

rate should not exceed live cents per 100 and

$2 demurrage. Defendant claimed, in addi-

tion to the freight rate of 5 cents per 100,

a demurrage of $2 per car for delay in loading

at Platte City. The bill of lading contained

a further provision that "all car load freight

shall be subject to a minimum charge for

trackage and rental of $1 per car for each

24 hours' detention, or fractional part thereof,

after the expiration of 48 hours from its ar-

rival at destination. Held, that defendant

was entitled to only an allowance for unrea-

sonable delay within the contract limit of $2.

McGee v. Chicago, R. I. & P. Ry. Co., 71 Mo.

App. 310.

App. 1902. A railroad company, in view
of the duties required by law to provide prop-
er service to shippers, is entitled to demand a

reasonable fee for car service, or storage

charges on carload freight after allowing the

consignee a reasonable time to unload it--

Darlington v. Missouri Pac. Ry. Co., 72 S.W.

122, 99 Mo. App. 1.

A consignee of freight was not excused
from noncompliance with his duty to unload
it from the cars within the time stipulated
in the bill of lading by reason of the extreme
condition of the weather. Id.

App. 1925. Carrier cannot plead strike

as reason for failure to carry out contract

and diversion order, so as to charge demur-

rage. Buschow Lumber Co. v. Union Pac.

R. Co., 276 S.W. 409, 220 Mo. App. 743.

App. 1927. Demurrage charges are part
of transportation charges (Rev. St. 1919,

10442, 10443, 10447). St. Louis-San Fran-

cisco Ry. Co. v. Morgan, 297 S.W. 717, 221 Mo.

App. 43.

New York partner shipped goods from that

point to St. Louis in ignorance of a blockade

on the railroad, there was no contributory

negligence on the part of the firm, though
the St. Louis house knew of the blockade.

Schwab v. Union Line, 13 Mo. App. 159.

). Lien for demurrage.

App. 1902. A railroad company may
have a lien for demurrage charges, even

without express stipulation therefor in the

contract of shipment. Darlington v. Mis-

souri Pac. Ry. Co., 72 S.W. 122, 99 Mo. App. 1.

Notice of resolution*.

App. 1883. Where a firm had a store in

St. Louis and another in New York, and the

Actions for delay*

Nature and form.

App. 1885. It is not the duty of a con-

signee of goods to pay an overcharge in

freight under protest and then sue to recover

the excess, but he may at once bring an ac-

tion for a delay in delivery. Loomis v.

Wabash, St. L. & P. Ry. Co., 17 Mo. App. 340.

App. 1927. Counterclaim for delay in

shipment cannot be interposed to carrier's ac-

tion for demurrage charges (Rev. St. 1919,

10442, 30443). St. Louis-San Francisco Ry.

Co. v. Morgan, 297 S.W. 717. 221 Mo. App.
43.

=>103. - Pleading.

Sup. 1895. In an action against a car-

rier for unreasonable delay in delivery of

goods, the petition need not aver a consider-

ation for the assumption of obligation by the

carrier. Davis v. Jacksonville Southeastern

Line, 28 S.W. 905, 12C Mo. 69.

App. 1905. An allegation of the petition,

in an action against a carrier for delay in

delivering goods, that it was the duty and

custom of defendant to maintain a place at

destination where all consignees, and plain-

tiff in particular, might unload goods with

some degree of convenience, which was desig-

nated a "team track," and that defendant,

though being instructed by plaintiff to de-

liver the goods on the "team track," did not

do so until some days thereafter, should be

construed as charging that defendant unrea-

sonably delayed putting the goods in the prop-

er place for unloading after it had reached

its destination. Russell Grain Co. v. Wabash
R. Co., 89 S.W. 908, 114 Mo. App. 488.

App. 1910. The variance between a pe-

tition, In an action by a shipper against a

carrier, which alleges that the carrier agreed
to deliver at designated places to third per-

sons, and the proof, which shows that the

bills of lading named the shipper as con-
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signee and contained directions to notify the

third persons, is immaterial, as the carrier

undertook to turn the freight over at destina-

tion to the third persons, on their presenting

the bills of lading showing they were the

persons authorized to take charge of the

shipments. W. R. Hall Grain Co. v. Louis-

ville & N. R. Co., 128 S.W. 42, 148 Mo. App.
308.

App. 1920. The defense to action for

negligent delay in transporting shipment,
that delay was caused by preference given

government shipment, being matter of excuse

arising after engagement to transport in a

reasonable time, to be available must be

pleaded. Hunt v. Hines, 223 S.W. 798, 204

Mo. App. 318.

App. 1924. To hold a common carrier

liable for special damages resulting from de-

lay in shipment the carrier must have notice

at the time of shipment that special damages
will result from delay, and a petition asking
for special damages, but failing to allege such

notice, is fatally defective. McCarten v. St.

Louis-San Francisco R. Co., 264 S.W. 50.

App. 1925. Petition in action for dam-

ages by delay in transportation held suffi-

cient, though not directly alleging that con-

tract was made by agent at point of shipment.

Gray v. Wabash Ry. Co., 277 S.W. 64, 220

Mo. App. 773.

Evidence.

Sup. 1919. Public Service Commission

Act, 40, changed the rule as to the burden

of proof in actions against carriers for dam-

ages from delay in transporting a shipment

by providing that on proof by the shipper of

the delay, and that damage or loss was caused

thereby, the burden should shift to the car-

rier to show the delay was not due to its

negligence. Cunningham v. Chicago & A. R.

Co., 215 S.W. 5.

App. 1908. Evidence held insufficient to

show that a carrier's agent promised plaintiff

that a refrigerator car ordered would arrive

on a particular train. Luckey v. St. Louis &
S. F. R. Co., 113 S.W. 703, 133 Mo. App. 589.

App. 1909. Where in an action for neg-

ligent delay in transporting perishable freight

it was agreed that the freight should have

arrived on April 28th, and plaintiff's evidence

showed that it did not arrive until five days

later, while evidence of the carrier fixed the

arrival on April 28th, the verdict for plaintiff

established an unreasonable delay authoriz-

ing a recovery, provided such delay was the

result of the negligence alleged by plaintiff.

Parsons v. Louisville & N. R. Co., 118 S.W.

101, 130 Mo. App. 494.

App. 1909. One suing for negligent de-

lay in transporting freight must prove negli-

gence and damage, and the mere fact that the

freight was shipped in apparently good or-

der and properly packed, and was in a deteri-

orated condition which delivered after a de-

lay, is not sufficient to require the carrier to

show that it was not negligent. A. C. L.

Ilaase & Sons Fish Co. v. Merchants' Dis-

patch Transp. Co., 122 S.W. 362, 143 Mo. App.
42.

App. 1910. Mere proof of delay in trans-

portation does not support an inference of

negligence of the carrier, but slight evidence

of negligence is sufficient to raise the infer-

ence that the delay was negligent. Holland
v. Chicago, R. I. & P. Ry. Co., 123 S.W. 987,

139 Mo. App. 702.

App. 1910. In an action against a car-

rier for delay in returning goods to the ship-

per after being refused by the consignee, evi-

dence held not to show an agreement by it,

for a consideration, to have them returned to

the shipper. Corinth Woolen Mills v. Wa-
bash R. Co., 126 S.W. 803, 147 Mo. App. 456.

App. 1913. The? burden was on the ship-

per to prove, not only that delay in transport-

ing perishable goods was unusual, but that it

was negligent. Unionville Produce Co. v.

Chicago, B. & Q. R. Co., Iffi* S.W. 63, 168 Mo.

App. 168.

A railroad company is prima facie liable

for damages from a delayed shipment of

goods, due to car being lost. Id.

App. 1919. In an action against an ex-

press company for delay in delivery of a ship-

ment of eggs, evidence held insufficient to

show that the delay was caused by giving

preference to governmental shipments. Ed-

wards v. American Ry. Express Co., 216 S.

W. 781.

Iri an action against an express company
for damages for delay in delivery of shipment
of eggs which the shipper asserted resulted

from a fall in market, evidence held not to

conclusively show that the broker to whom
the eggs were assigned by promptness could

have obtained the same price as had the ship-

ment been delivered seasonably and thus

avoided the fall in market. Id.

App. 1920. While plaintiff in action for

negligent delay in interstate shipment has the

burden of proving negligence, it is only neces-
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sary to show circumstances raising a slight

inference of negligence, some cause for the de-

lay unexplained by defendant. Burgher v.

Wabash Ry. Co., 217 S.W. 854.

Evidence in action for delay in transpor-
tation held insufficient to show negligence of

defendant. Id.

App. 11)20. In an action for loss or dam-

age to a shipment of dressed poultry, evidence

hold sufficient to sustain finding that the car-

rier was guilty of negligent delay in deliver-

ing shipment at destination. Vernon v.

American Ry. Express Co., 222 S.W. 913.

App. 1020. Defendant, in action for neg-

ligent delay in transporting shipment, hav-

ing conceded the delay of 22 hours, the excuse

that it was caused by preference given gov-
ernment shipment, even if good, must be

proven conclusively to have caused the in-

jury, else finding of negligent delay is justi-

fied. Hunt V. Hines, 223 S.W. 798, 204 Mo.

App. 318.

App. 1921. Rev. St. 3919, 10449, which

changes the established rule by providing

that, on proof by plaintiff shipper of delay
and damages caused thereby, the burden of

proof shifts to the defendant carrier to show
that The delay was not due to Its negligence,

includes express companies. Arky v. Wells

Fargo & Co. Express, 229 S.W. 824.

App. 1921. At common law the burden

was on the plaintiff to show that any delay

complained of was due to carrier's negligence.

Bland v. Chicago & A. R. Co., 232 S.W.

232.

In an action for damages for delay in de-

livery of an interstate shipment, plaintiff has

the burden of showing that the delay was due
to the carrier's negligence, which burden re-

mains on plaintiff throughout the entire case.

Id.

App. 1923. In a shipper's action for dam-

ages against a carrier for Its failure to exer-

cise ordinary care in bringing about a diver-

sion and reconsignment of three carloads of

potatoes, in that the reeonsignmerit orders

were given by mail instead of by wife, where-

by the shipment was delayed, loss through

falling markets resulting, evidence held insuf-

ficient to show that defendant was in posses-

sion of the shipment at the time the reconsign-

ment orders were given to its alleged agent.

Cicardi Bros. Fruit & Produce Co. v. Pennsyl-
vania Co., 249 S.W. 334, 213 Mo. App. 589.

App. 1925. Shippers required to prove
carrier negligent to recover for delay in trans-

porting interstate shipment. Warner v. St.

Louis-San Francisco Ry. Co., 274 S.W. 90, 218
Mo. App. 314.

App. 392G. Burden of proving negligent

delay in shipment is on shipper, and mere

proof of one unexplained delay does not make
case of "negligent delay." Mourer v. Wabasli

Ry. Co., 280 S.W. 3050.

- Damages.

ISIement* and meanure of dam-
agren in general.

Sup. 1850. Where a common carrier of

goods has been guilty of delay in delivering

them, if the price of the goods is the same
when they are delivered as when they ought
to have been delivered, the damages for delay
will be the interest on the value of the goods
for the period between these times. Smith v.

Whitman, 33 Mo. 352.

Sup. 1873. Where freight was received

for shipment by a railroad company, the

measure of damages for delaying will be the

difference in price of the poods when they
ought to have been delivered and when they
were actually received at their destination.

Faulkner v. South Pac. R. R., 51 Mo. 311.

Sup. 1S74. The measure of damages for

a common carrier's delay in delivering goods
is the consignee's necessary expenses incurred

in obtaining them, plus (he difference between
their cost and what could have been realized

for them at the time and place of destination,

if the amount is less than cost. If greater,

nothing is to be added or deducted. Rankin
v. Pacific R. R., 55 Mo. Ifi7.

App. 1S92. Certain piping was delivered

to a railroad company for shipment to plain-

tiffs. There was nothing about the piping
to show that it was not intended merely for

resale in the course of trade. As a matter of

fact it was necessary to connect the boiler to

the engine in plaintiff's flourinill ; but the

railroad company had no notice of this fact.

The delivery of the piping was delayed
through the negligence of defendant, caus-

ing the flourmill to remain idle for a consider-

able period. Meld, that damages, consisting
of the rental value of the mill machinery for

the time it was idle, the wages of skilled

laborers employed by plaintiff and also ren-

dered idle, and the loss of the profits which
might have been made, had the mill been in

operation, could not have been within the con-

templation of the parties, and were not proper
elements of damage, in an action against the
railroad company, for the delay in delivering
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the goods. Rogan v. Wabash Ry. Co., 51 Mo.

App. 665.

A pp. 1890. The skipper of a commodity
to the market for sale, who fails to get it to

the market through the negligence of the

carrier, is entitled to base his claim for dam-
ages on the market price, regardless of actual

value. Johnson-Brinkman Commission Co. v.

Wabash R. Co., 64 Mo. App. 590.

Where a shipper whose commodity fails

to reach the market at a proj>er time through
the negligence of the carrier is entitled to re-

cover the market price, nevertheless, where

plaintiff shipped corn so that it would, if de-

livered promptly, have reached Chicago on a

day when for a few hours, because of a corner

in the corn market, corn was worth twice as

much as it was the day before or the day
after, this artificially advanced price could

not be considered the market price. Id.

App. 1S99. In the absence of any special

agreement the measure of damages in a case

where a shipper sustains damage because of

tbo carrier's failure to deliver the goods

shipped in timo is the difference in the mar-

ket value of tbo goods at the time and place

whin they should have- boon delivered and the

market price at such place when they were in

fact delivered. I >. Klass Commission Co. v.

Wabash R. Co., SO Mo. App. KM.

App. 1000. Tbo measure of damages for

a carrier's negligent delay in transporting

property is the difference between the market
value of the property at the point of destina-

tion, in tbo condition in which it would have
been received had it been delivered in a rea-

sonable time, and its market, value at that

point in the condition which it was in at the

time of its arrival, notwithstanding the

stipulation in the 1)111 of lading that in the

event of loss of property the value of the same
at the point of shipment should govern the

stipulation referring to property lost in trans-

it and not to property damaged. Hardin v.

Missouri Pac. Ry. Co., 96 S.W. 081, 120 Mo.

App. 203.

App. 1909. Measure of damages for neg-

ligent delay in the transportation of perish-

able freight is the difference between the mar-
ket value of the freight when delivered and
when it should have been delivered had
no delay occurred, provided the petition there-

for warrants it, and does not specifically

plead elements of damage, when the recovery
is restricted to the elements alleged. Par-

sons v. Louisville & N. 11. Co., 118 S.W. 101,

130 Mo. App. 494.

App. 1910. Ordinarily the measure of

damages for delay to a shipment is the differ-
ence in the market value of the commodity
shipped at destination at the time shipment
should have reached destination, and at the
time it actually did reach such point. Cow-
herd v. St. Louis & S. F. R. Co., 131 S.W.
755, 151 Mo. App. 1.

Special damage dependent on
ItnoTVled ire of circumatance*.

App. 1910. A carrier is, through its sta-

tion agent and bill clerk, under the agency
of whom it receives freight for transportation,
charged with notice rendering it liable for

special damages for delay in transportation ;

the shipper having before delivery of the

freight to them explained that the articles,

the rolls of his mill, were being shipped for

repair, and that till their return he could do
no business, and marked on the bill of lad-

ing "Rush through." Morrow v. Missouri
Pac. Ry. Co., 123 S.W. 1034, 140 Mo. App.
200.

Expenses for help of a mill, necessarily
under pay and idle while the mill is shut
down owing to delay in transportation of

freight, which the carrier knew must arrive

before the mill could start, are recoverable as

damages. Id.

App. 1910. Where a carrier accepting a

shipment of berries for transportation did not
know that the shipper had sold them at a
certain price, or that he would lose the sale,

if the berries failed to arrive at a certain

]>oint at the time agreed upon, the carrier up-
on delay in shipment, resulting in loss of the

sale, would not be liable in damages for the
difference between the figure at which the
berries had been contracted for and the

amount for which the shipper subsequently
disposed of them; the price obtained being
the best possible under the circumstances.
Cowherd v. St. Louis & S. F. R. Co., 131 S.

W. 755, 151 Mo. App. 1.

App. 1912. The carrier not having been
informed of the shipper's intention to trans-

port the goods for the purpose* of a sale there-

of at a certain time which he had advertised,
is not liable, because of its delay in trans-

portation, for the consequential damages of

loss of profits from such sale, even were they
not too remote, and speculative. Dunne &
Grace v. St. Louis & S. W. Ry. Co., 148 S.W.

997, 106 Mo. App. 372.

dama&efl.

App. 1925. For delay in transportation
of merry-go-round, $500 held excessive by
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amount in excess of $70 for freight, othre

expenses, and nominal damages. Gray v.

Wabash Ry. Co., 277 S.W. G4, 220 Mo. App.
773.

- Trial.

App. 1883. What is a reasonable time

for delivery of goods by a currier is usual-

ly a question of fact for the jury. Schwab v.

Union Line, 13 Mo. App. 159.

App. 1909. Where the petition alleged

that good tomatoes were depreciated in value

a specified sum per crate by the decline in

the market, that a specified number of crates

were spoiled, and that plaintiff incurred ex-

pense in sorting the same, and the evidence

showed a greater damage to a specified num-
ber of crates than that pleaded, an instruction

directing the Jury to assess the damages at

the difference between the market value of

the tomatoes when delivered and the market
value of the same when they would have boon

delivered had no unreasonable delay occurred

was erroneous because it. enlarged the cause

of action pleaded. Parsons v. Louisville &
N. R. Co., 118 S.W. 101, 136 Mo. App. 404.

App. 1010. Where a carrier of corn for

delivery to an elevator for drying negligently

delayed the transportation, and thereby caus-

ed the cars to lose the .precedence they would

have enjoyed if carried promptly, under a rule

providing for the sending of cars to the

elevator in the order of their arrival, the

question of the liability for the injury to the

corn, because of delay in transit, because of

the rule, was one of fact, on it being assumed

that the rule afforded a valid excuse for

failure to deliver promptly.- W. R. (Hall

drain Co. v. Louisville & N. R, Co., 128 S.W.

42, 148 Mo. App. 308.

App. 1913. Slight evidence of negligence

in transporting goods is sufficient to take to

the jury the issue whether the unusual delay

in transportation was negligent or excusable.

Unionville Produce Co. v. Chicago, B. &
Q. R. Co., 153 S.W. 63, 168 Mo. App. 168.

Under conflicting evidence, the question

whether delay of a shipment was due to de-

fendant's negligence, or to an unavoidable

congestion of traffic, was for the jury. Id.

App. 1917. Evidence of failure to trans-

port in a reasonable time, proof of which un-

der Rev. St. 1909, 3121, as amended by Laws
1913, p. 177, is prima facie proof of negligent

delay, held sufficient to go to the jury.

Dawson Bros. v. Chicago, B. & Q. R. Co., 194

S.W. 743.

Reasonable time for transportation is a

question for the jury under the circumstances
of the particular shipment ;

so that instruc-

tion that it is the time consumed under ordi-

nary circumstances is error. Id.

App. 1921. In an action for delay in de-

livering a shipment, it is only necessary that

sufficient circumstances be shown to raise a

slight Inference of negligence on the part of

the carrier to make a prima facie case for the

jury. Bland v. Chicago & A. R. Co., 232 S.

W. 232.

App. 1922. In action by shipper who
prepaid the freight for refusal to deliver to

consignee without payment of charges, wheth-

er 12 days delay aftor arrival of goods before

they were offered to consignee on discovery of

a mistake as to the charges was so unreason-

able as to render carriers liable to the shii>-

IMT held for the jury. Russoll Grain Co. v.

Chicago Great Western R. Co., 237 S.W. 159,

208 Mo. App. 485.

In action by shipper who had prepaid the

freight against railroads for refusal to deliv-

er goods to shipi>er's buyer without payment
of freight charges, in which railroads claimed

the latter refused the goods because of infe-

rior quality, and not because of railroads' de-

mand for payment of charges and consequent

delay until railroads' discovery of the mis-

take, it was error to refuse an instruction

submitting such issue. Id.

App. 1924. Whether a carrier, at the

time of a shipment of a road contractor's

equipment, had notice from bill of lading and
statements made by contractor of resulting

special damages which would result from de-

lay in shipment, field for jury. MoCarton v.

St. Louis-San Francisco R. Co., 204 S.W. 50.

App. 1925. Station agent's authority to

contract for shipment from another station

by through train field for jury. Gray v.

Wabash Ry. Co., 277 S.W. 04, 220 Mo. App.
773.

(F) LOSS OF OR INJURY TO GOODS.

Baggage of passengers, see post, @=>397-403.

Carriage of live stock, see post, @=2 14-217 */&.

Goods accepted under unauthorized contract

of carrier's agent, see ante, @=47.

Liability of connecting carriers, see post, <

177.

Limitation of liability, see post, <S=>147-168,

180.
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Care required of carrier in gen-
eral.

Sup. 1869. A carrier of goods must not

only exercise diligence, but he must use that

degree of attention and care which the occa-

sion and subject committed to his trust de-

mand. Wolf v. American Express Co., 43 Mo.

421, 97 Am. Dec. 406.

App. 1906. Where defendant road was
justified in refusing to accept plaintiff's ship-

ment of freight contained in cars placed on
defendant's track, it was under no obligation
to push such cars at plaintiff's request to a

platform to be unloaded, and hence was not

liable for a loss of the shipment by reason of

a flood inundating tho tracks, though by com-

plying with such request the loss might have
been avoided. Gray v. Wabash 11. Co., 95 S.

W. 9N3, 119 Mo. App. 144.

App. 1910. A private carrier with or

without a reward is only a bailee, and his lia-

bility is determined by the rules governing
the responsibility of bailees. ('oilier v. Lang-
an & Taylor Storage & Moving Co., 127 S.W.

435, 147 Mo. App. 700.

^=a!08. Nature of liability BM common
carrier.

When a common carrier receives goods
for shipment, it insures their delivery in ac-

cordance with bill of lading, unless the loss is

occasioned by act of God, or of a public ene-

my, or by reason of inherent defect or vice

of goods or animals, or on account of fault of

consignee.

Sup. 1886. Davis v. Wabash, St. L. & P. R.

Co., 1 S.W. 327, 89 Mo. 340 ;

App. 1908. Merritt Creamery Co. v. Atchi-

son, T. & S. F. K. Co., 107 S.W. 462, 128

Mo. App. 420 ; (1912) Henry Bromschwig
Tailors' Trimming Co. v. Missouri, K. &
T. Ry. Co., 147 S.W. 175, 165 Mo. App.

350; Cunningham v. Wabash R. Co., 149

S.W. 1151, 167 Mo. App. 273; (1916)

udahy Packing Co. v. Atchison, T. & S.

F. Ry. Co., 187 S.W. 149, 193 Mo. App.
572; (1920) Singer v. American Express
Co., 219 S.W. 662, 203 Mo. App. 158, cer-

tiorari denied 41 S. Ct. 8, 254 U. S. 632,

65 L. Ed. 448; (1920) Vernon v. Ameri-
can Ry. Express Co., 222 S.W. 913.

Sup. 1830. The rule that a carrier is re-

sponsible for all losses except such as are in-

evitable or arise from the act of God or the

public enemy applies to carriers by water.

Daggett v. Shaw, 3 Mo. 264, 25 Am. Dec. 439.

Sup. 1833. A common carrier is liable

for all losses of or injury to goods received

for carriage, not occasioned by an act of God
or public enemies. Daggett v. Shaw, 3 Mo.
264, 25 Am. Dec. 439.

Sup. 1869. In the absence of a special
contract limiting its liability, a railroad com-
pany is an insurer against every loss or dam-
age except that occasioned by the act of God
or the public enemy. Wolf v. American Ex-
press Co., 43 Mo. 421, 97 Am. Dec. 406.

Sup. 1927. Transfer company, whether
acting as common carrier or merely as a car-

rier, is liable as insurer against all damages,
except those arising from act of God, etc.

(App. 1924) Ford v. Wabash Ry. Co., 266 S.W.
1032, judgment affirmed 300 S.W. 769.

App. 1876. In an action against a car-

rier for the conversion of goods shipped to

plaintiff, an instruction that the goods must
have boon lost while in tho defendant's pos-
session, in ordor to warrant a recovery, was
proiK?rly refused. Rice v. Indianapolis & St.

L. R. Co., 3 Mo. App. 27.

App. 1883. If a shipper forwards his

goods when the temperature is so low that
the carrier cannot by the exercise of reasona-
ble care and by the use of reasonable means
protect them from freezing, the loss falls on
the shipper ; but, if the carrier can by the ex-

orcise of care protect the goods from freezing,
but they freeze, the loss must fall on him.
Udell v. Illinois Cent. R. Co., 13 Mo. App. 2i>4.

App. 1890. By the principles of the com-
mon law a common carrier is liable for the
loss of goods intrusted to him for carriage,

except whore the loss occurs through the act
of God or the public enemy. lie is consequent-
ly liable* at common law for the loss of the

goods while in his hands from an accidental

fire. Hartmann v. Louisville & N. R. Co., 39
Mo. App. 88.

App. 1906. The common-law liabilities

imposed on common carriers, are applicable
to interstate shipments. Ficklin v. Wabash
R. Co., 93 S.W. 847, 117 Mo. App. 221.

App. A common carrier of goods is an
Insurer. (1908) Canaday v. United Rys. Co.

of St. Louis, 114 S.W. 88, 134 Mo. App. 282;
(1924) Viviano v. Davis, 258 S.W. 69 ; (1927)

Frawley v. Atchison, T. & S. F. R. Co., 299 S.

W. 93, 220 Mo. App. 1189.

App. 1910. One holding himself out as

engaged in the general business of moving
household goods from one residence to anoth-
er in a city, for all who choose to employ
him, is an insurer against all losses save

Consult Pocket Part for later cases. For explanation, see page ill.
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those due to the net of God, or the public ene-

my, and a flre destroying goods in his posses-
sion is an accident against which he insures,
unless the flre is the result of lightning. Col-

lier v. Langan & Tuylor Storage & Moving Co.,

127 S.W. 435, 147 Mo. App. 700.

A common carrier may limit his employ-
ment to the mere carriage of particular kinds
of property, and when this is so, and the fact

is known, he is not liable as a common carrier

for any other property intrusted to his agents
without his consent. Id.

App. 1912. An owner of goods lost in

transit by a carrier may recover for breach of

the carrier's duty as an insurer without proof
of negligence. Henry Bronischwig Tailors'

Trimming Co. v. Missouri, K. & T. Ky. Co.,

147 S.W. 175, 105 Mo. App. 350.

App. 1918. Common carrier is liable for
all loss or injury not due to act of God or pub-
lic enemy, inherent nature or qualities of

goods, or act or fault of owner or shipper, al-

though as to those excepted cases carrier

may be liable by reason of negligence. Rob-
inson v. Hush, 200 S.W. 757, 199 Mo. App. 184.

App. 191*0. Carrier is not liable for loss

through freezing of perishable freight, unless
he was negligent. demons Produce Co. v.

Denver & R. G. 11. R., 219 S.W. 600, 203 Mo.

App. 100.

App. 1920. Carmack Amendment to In-

terstate Commerce Act making an interstate

carrier liable for "any loss, injury or dam-
ages caused by it or a succeeding carrier to

whom the property may be delivered," refers

to liability arising from some default in its

common-law duty as a common carrier, and
does not make the carrier an absolute insurer

against every loss, though due to uncontroll-

able forces. Singer v. American Express Co.,

219 S.W. 062, 208 Mo. App. 158, certioruri de-

nied 41 S. Ct. 8.

App. 1921. The Carmack Amendment
did not create an absolute liability on the

part of carriers for every loss, damage, or in-

jury from any and every cause. Bragg v.

Payne, 235 S.W. 148.

App. 1926. A carrier is an insurer of

perishable goods, except as to damages caused

solely from act of God, public enemy, or in-

herent infirmity in goods. Hurley v. Illinois

Cent. R. Co., 2S2 S.W. 97, 221 Mo. App. 478.

CONTRA, see (1927) Aurora Fruit Growers'
Ass'n v. St. Louis-San Francisco Ry. Co., 297
S.W. 440, 220 Mo. App. 1316.

$=>109. What law governs.
App. 1915. Where the negligence of a

carrier occurred in Missouri, the law of Mis-
souri governs the rights of the parties. Coy
v. St. Louis & S. F. R. Co., 172 S.W. 446, 186
Mo. App. 408.

App. 1920. The liability of a carrier of
Interstate shipments is governed by the acts of

Congress and the common law as accepted
and applied in the federal tribunals. Singer
v. American Express Co., 219 S.W. 662, 205
Mo. App. 158, certioruri denied 41 S. Ct 8.

App. 1924. Substantive rights and lia-

bilities of parties to interstate shipments are
determined by acts of Congress and federal
court rules of decision, but question whether
plaintiff may sue is one of practice and pro-
cedure determined by state law. American
Fruit Growers v. St. Louis, R. & M. Uy. Co.,
261 S.W. 949, certioruri denied St. Louis, B. &
M. R. Co. v. American Fruit Growers, 45 S.

Ct. 94, 260 U. S. 611, 69 L. Ed. 467.

Character and valne of goodi.
App. 1876. In an action against a car-

rier for the conversion of cigars shipped to

plaintiff, the fact that the cigars had been
classified by the shippers as merchandise in

order to escape double rates did not affect

plaintiff's right to maintain the action. Rice
v. Indianapolis & St. L. R. Co., 3 Mo. App. 27.

App. 1920. A carrier is not an insurer
of perishable freight, if the damage is caused
by its perishing, but is an insurer in all other

respects, just as if it were not perishable, as
where it is injured in a wreck or fire, or from
any other cause not the act of God or the pub-
lic enemy. Singer v. American Express Co.,
219 S.W. 602, 20:i Mo. App. 158, certiorari de-

nied 41 S. Ct. S.

App. 1924. Where a carrier agrees to

transport goods in a refrigerator car, it 1m-

pliedly undertakes to exercise such care as
that class of goods requires, though such care

required is greater than in transportation of

ordinary commodities. Tri-State Fruit Grow-
ers' Ass'n v. St. Louis-San Francisco Ry. Co.,
264 S.W. 445.

While, generally, carrier as to most com-
modities delivered to it for transportation is

an insurer against all results incident to trans-

portation, except injuries from act of God,
public enemy, and fault of shipper, it is only
liable for deterioration in perishable goods in

case of negligence. Id.
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A failure by carrier to Ice a car for pro-

tection and preservation of fruit to be shipped

is a breach of duty and an act of negligence.

Id.

Condition of good*.

See explanation, page tit.

Nature and validity of contract
for transportation.

See explanation, page Hi.

<@=>113. Commencement of liability.

Carriage of live stock, see post, @=>205.

App. 1911. The liability of a common
carrier attaches as soon as the delivery of

goods for transportation is complete, so as to

place on the- carrier the exclusive duty of see-

ing after their safety. Milne v. Chicago, H.

I. & P. Ry. Co., 135 S.W. 85, 155 Mo. App. 465.

App. 1914. Carrier field liable to ship-

per for loss of goods by fire after delivery and

acceptance for transportation and before any
bill of lading had been issued, which liability

was not afleeted by the Carmack Amendment
to tho Hepburn Act, requiring a carrier to is-

sue a bill of lading. Morrison Grain To. v.

Missouri 1'ac. Ry. Co., 170 S.W. 404, 182 Mo.

App. X}9.

App. 1024. Generally, point of time

marking commencement of carrier's liability

is that moment when shipper surrenders en-

tiro custody of his goods and carrier receives

complete control of them for purpose of ship-

ment at earliest practicable opportunity in

usual course of business. Fewel v. St. Louis

& S. F. Ky. Co., 207 S.W. 960.

Generally, although a shipper has agreed
to load his property in cars, and has not yet

done so, carrier is liable for its loss if it, has

been placed in his freight house for purpose of

shipment with consent of his freight agent,

and is ready for immediate transportation,

and cause of delay Is carrier's failure to fur-

nish requested cars. Id.

<S=all4. Termination of liability.

App. 1878. Where goods transported by
a railroad arrived at their destination after

dark, and remained in the car that night, and

on the next day were delivered to warehouse-

men, no reasonable opportunity was given the

consignee to remove the goods, and hence the

railroad company was liable on their destruc-

tion in the warehouse. Bell v. St. Louis & I.

M. R. Co., 6 Mo. App. 303.

App. 1905. Where plaintiff delivered a

valise to a carrier for delivery to the station

agent at a railroad station, and the carrier

deposited the valise on the station platform,
and left It there, he was liable in an action
for its loss, although the station agent knew
that the carrier always left baggage on the

platform. Alexander v. McNally, 87 S.W. 1,

112 Mo. App. 503.

App. 1907. Where freight does not ar-

rive at its destination on time, for this rea-

son, aw well as because the bill of lading pro-
vides for notice, notice of its being ready for

delivery is necessary to relieve the carrier

of liability for its destruction by fire, though
there has been a reasonable time for its re-

moval after it was ready therefor. Scott

County Milling Oo. v. St. Louis, I. M. & S. R.

Co., 104 S.W. 924, 127 Mo. Ap<p. SO.

Where a car was not set out for removal
of the freight till 6 o'clock In the evening of a
winter day, and it was destroyed by fire eight
hours later, it cannot ibe said the consignee
had had reasonable time for removal of the

property, so as to relieve the carrier of lia-

bility for its destruction. Id.

App. 190$. Even though a consignee had
a right to insipect cars of freight placed on its

switch before accepting them, a delivery on

the switch subject to the right of inspection
released the carrier from liability as a com-

mon carrier, unless the consignee on inspec-

tion rejecter! tho freight, and notified the car-

rier thereof. Kiugman St. Louis Implement
Oo. v. Southern Ry. Co., 112 S.W. 721, 133
Mo. App. 317.

Where, after delivery of cars of freight
to a consignee, the carrier agreed to take them
to higher ground to protect them from flood

without any charge for switching or other-

wise, except the actual expense of handling
the cars to keep them out of the water, the

carrier took the cars as a bailee, and not as

a carrier. Id.

App. 1909. A carrier is not liable for

damage to oats by fermentation while the

cars are at the point of destination, awaiting
delivery to the consignee who has received

iproper notice of their arrival. Hardin v. Chi-

cago & A. Ry. Co., 114 S.W. 1117, 134 Mo.

App. 081.

App. 1909. The liability of a carrier of

a car load of freight continues until the dis-

charge of the freight. Yount v. Wabash R.

Co., 119 S.W. 1, 130 Mo. App. 697.

App. 1916. A railroad, whose relation to

goods at the time of their destruction by fire

Consult Pocket Part for later cases. For explanation, see page ill.
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Is that of carrier is liable as an insurer to

safely carry and deliver. Dancinger Bros. v.

Chicago, R. I. & P. Ry. Co., 182 S.W. 120.

Under bill of lading providing for notice
to the consignee of arrival and for a return
in ten days if not accepted, held, that where
there was an unusual delay in the shipment
and no notice to the consignee, the railroad,
on their destruction by fire on the ninth day
after arrival, was liable to the consignor as

carrier. Id.

5* Acts or omissions constituting
negligence by carrier in gen-
eral.

Sup. 1S7G. A railroad company cannot
bo held liable for the loss of fruit trees, which
were frozen while in a car, instead of being
unloaded and deposited in the warehouse, if

the car was a, more suitable place to protect
them from the cold. Viail v. Paciiic R. R., 03
Mo. 230.

Sup. 1927. Where transfer company had
no need for trucks in its business, it was not

negligent in not providing trucks on which
trunks awaiting delivery might have been

placed, when its platform was Hooded by un-

precedented rainstorm. (App. 1924) Ford v.

Wabash Ry. Co., 200 S.W. 1032, judgment af-

firmed 300 S.W. 709.

App. 1SS2. Care of goods in refrigerator
car. See Wetzell v. Chicago & A. R. Co., 12

Mo. App. 599, memorandum.

App. 1S99. Where a rule of a carrier

provides that during cold weather, when per-
ishable property is liable to damage by frost,

a pass may IKJ given to a person who may be
in charge of and accompany the shipment,
when a stove is used for the protection of such

property from freezing, and plaintiff, a ship-

per of certain apples, in November asked
leave to place a man in charge of the car with
a stove to protect his apples from freezing,
and defendant's superintendent refused the re-

quest, and the applies were damaged by freez-

ing, the carrier was liable for the resulting

injuries. Popham v. Barnard, 77 Mo. App.
619.

App. 1906. A carrier is liable for loss of

freight from a flood, if it was aware of its

approach in time to remove tine goods to a
place of safety by the exercise of ordinary
care and diligence. Pinkertori v. Missouri
Pac. Ry. Co., 93 S.W. 849, 117 Mo. App. 288.

App. 1906. Plaintiff was directed by a
carrier's agent, in accordance with the custom

at the station where plnintifTs apples were
shipped, to place the apples on defendant's
right of way preparatory to loading them
into cars. While the applies were so placed,
defendant's employes began to unload coal
near the apples, and though plaintiff warned
them to desist until the apples could be got-
ten out of the way, they refused, and the ap-
ples were Injured by coal dust which sifted

through the cracks in the barrels. Jlcld, that
such facts established negligence on the part
of the carrier, justifying a recovery for the
damage sustained. Hurst v. St. Louis & S.

F. R. 0>., 94 S.W. 794, 117 Mo. App. 25.

App. 1915. A carrier licld not liaible as
for the conversion of goods deposited in a
warehouse at a flag station. Morrison Tent
& Awning Co. v. Illinois Cent R. Co., 175 S.

W. 220, 190 Mo. App. 07.

App. 1923. A railway company having
nothing to do with loading an automobile on a
freight car and preparing it for shipment, ex-

cept to inspect and approve the manner of Its

being fastened, Jicld not liable for the loss
thereof by lire by reason of the negligence of
a warehouse company's servants in draining
gasoline therefrom in proximity to a lighted

lantern, though it did not require such drain-

age, a bill of lading had been signed, and one
of its employees got a can for and expected to
receive some of the gasoline. Train v. Atchi-

son, T. & S. F. Ry. Co., 233 S.W. 497, 214 Mo.
App. 354.

Deviation or delay.

Questions for jury, see post, =>136.

App. 19ft*. To authorize a shipper to
(abandon goods and look to the carrier for
their value, or compensation for loss on ac-

count of deterioration, it must show not only
that it was on account of >the carrier's negli-

gence that the goods were ri'ot delivered in due
time-, but also that the carrier negligently
kept the goods in an umsafe place until they
had materially deteriorated. Herf & Fre-
richs Chemical Co. v. Lackawanna Line, 73
S.W. 340, 100 Mo. App. 104.

App. 1910. Where perishable goods
Could have lx>en brought to destination in time
for their marketing by transferring the ship-
ment at van intermediate point to another
train, failure tio make such transfer is negli-
gonce rendering the carrier liable for the
spoiling of the goods owing to the delay in
shipment. Whittom v. Adams Express Co.,
182 S.W. 137.
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App. 1023. Carriers of goods In inter-

state commerce are liable for loss and dam-

ages proximately caused by failure to trans-

port goods with reasonable dispatch. John-

son v. Missouri Pac. R. Co., 240 S.W. 058, 211

Mo. App. 564.

App. 1025. Merc delay of shipment by
carrier does not establish negligence. Mount
Arbor Nurseries v. New York, C. & St. L. K.

Co., 273 S.W. 410, 217 Mo. App. 31.

$=117. Mode or meant of transporta-
tion.

App. 1883. Where goods imported from
a foreign country were tendered to a carrier,

who had given bond to the United States for

the transportation of unappraised dutiable

goods in bond, the carrier could not, without

the knowledge or consent of the person mak-

ing the tender, receive them in a different

character, and having received the goods as

a carrier of bonded goods, and being notified

by the bill of lading Hint tho goods were to be

transported in bond, it was bound to transport
them in iboml, if it transports! at all, and

taking them out of Iwnd ;md shipping them on

an unbonded vessel was a conversion. Mel-

lier v. St. Louis & N. O. Transp. Co., 14 Mo.

App. 2S1.

App. 11)10. Common mrriers musl fur-

nish suitable vehicles for transporting freight,

and are liable for losses caused by their fail-

ure to do so, though they are entitled to de-

termine, in tht1 lirst. instance, the sufficiency

of the vehicles furnished. Nicholson v. St.

Louis & S. F. R. Co., 124 S.W. 573, 141 Mo.

App. 199.

App. 1917. A common carrier must fur-

nish safe vehicles for transporting goods re-

ceived for that purpose. McDanicl Milling
Co. v. Missouri Pac. R. Co., 191 S.W. 3021.

A common carrier is liable for furnishing
defective cars, unless tine shipi>er himself
selects the oar, knowing the defex't and dan-

ger, and there are other cars free from de-

fects reasonably available. id.

App. 1923. It is the duty of carrier to

furnish a safe means for the transportation of

a commodity received by it for shipment, and
its failure to do so makes it liable in damages
for loss resulting therefrom. Schreiber Mill-

ing & Grain Co. v. Chicago Great Western R.

Co., 240 S.W. 647.

Negligence of agent* or orv-
anti.

reserves the right to hare it compressed, and
afterwards places it in the hands of a com-
press company for that purpose, such com-
press company 'becomes the agent of the rail-

way company ; and, if the cotton is damaged
or destroyed by the negligence of the com-
press comimny, the railway company is liable

to the owner. Otis Co. v. Missouri Pnc. Ry.
Co., 20 S.W. <i7G, 112 Mo. C22.

App. 1920. A railroad is the agent of an
exjpress company when carrying goods for

it, and the express company must respond for

the negligence of the railroad in transporting
a shipment. Vernon v. American Ry. Ex-

press Co., 2-22 S.W. 913.

App. 1923. If the servants of both a rail-

way company and a warehouse company,
acting within the scope of their authority, en-

tered a freight car for the purpose of prepar-
ing automobiles for shipment by draining gas-
oline therefrom, and undertook to do so with
a lighted lantern, negligently brought by them
into the car, in close proximity, both compa-
nies would be liable for the resulting loss of

the automobiles by fire, whether or not the
warehouse company had partially or entirely

relinquished them to the custody of the rail-

way company; each being liable for the neg-

ligence of its own servants. Train v. Atehi-

wm. T. & S. F. Ry. Co., 253 S.W. 497, 214 Mo.

App. 354.

App. 1925. Express company's agent in

in addressing package is not agent of shipper.
Wall v. American Ry. Express Co., 272 S.

W. 70, 220 Mo. App. 989.

<=all9. Act of God, via major, or inevi-
table accident.

Liability of carrier as insurer, see ante, @
10vS.

Sup. 1867. A severe snowstorm, which
obstructed tho defendant's railroad, and
blocked up the trains, held such an act of

God ns would excuse nonperformance of the

defendant's duty as common carrier. Ballen-

tine v. North Missouri R. Co., 40 Mo. 491, as
Am Pec. 315.

App. 1876. A carrier Is liable for loss

arising from severe cold, which could not have
been prevented nor foreseen, where the loss

would have been prevented if it had prompt-
ly shipped -the goods. Armentirout v. St.

Louis, K. C. & N. Ry. Co., 1 Mo. App. 158.

App. 1905. A carrier is not liable, on
the theory of breach of contract, for the de-

Sup. 1892. Wh"ere a railway company, in struetion, by an unforeseen and unanticipat-
a bill of lading for the shipment of cotton, ed flood, of goods which it delayed to trans-
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port, as such consequence was not In the con-

templation of the parties as a probable result

of the breach. Moffatt Commission Co. v.

Union Pac. II. Co., 88 S.W. 117, 113 Mo. App.
544.

App. 1907. Where the flood which in-

jured a shipment of eggs appeared so suddenly
and with such magnitude and force that in a

few hours it covered -the wide valley of the

river with water over 10 feet deep, and the

warning was so brief very little property
was removed to places of safety, that officers

of the carrier knew from newspaper reports

that the watershed of that river and another

into which it emptied was receiving extraor-

dinary rainfall, that both rivers were greatly

swollen, and that their waters were expected

to continue to rise, was insufficient to estab-

lish negligence on the part of the carrier in

that in the exercise of care it should have

anticipated such flood. Lightfoot v. St. Louis

& S. F. R. Co., 104 S. W. 4S2, 12(5 Mo. App. 531'.

App. 1909. The flood on May 30 and 31,

1903, at the junction of the Kaw and Mis-

souri rivers, at Kansas City, Mo., was an act

of God, and a carrier was not liable for loss

of freight in such flood.- Morritt Creamery
Co. v. Atchison, T. & S. F. Ry. Co., 122 S.W.

322, 139 Mo. App. 149.

Though defendant railroad was negligent

in not getting fhe car containing plaintiff's

butter out of its freight yards before the de-

structive part of an unprecedented flood, con-

stituting an act of (iod, came, it was not lia-

ble, unless it was warned of the approach, not

merely of a rise in the river, but of the flood.

Id.

App. 1910. The waters of rivers had

been gradually rising for several days until

the night of May 3()th, threatening to inun-

date railroad tracks on which goods were

standing and tho weather office -and news-

iwupers had sent out warnings of danger.

Similar overflows had occurred before with-

out damaging property, and warning had been

given by the weather office. On May 31st an

unforos<>en, unprecedented and overwhelm-

ing flood occurred. The flood was unexi>ected

oven by the government weather officials, and
the jiXJ'ods which had not been removed from

the yards were destroyed. Held, th<at the loss

was due to the flowl, and not to the railroad's

f-ailure to remove the goods to a place of safe-

ty. Wertheimer, Swartz Shoe Co. v. Missouri

Pac. Ry. Co , 126 S.W. 703, 147 Mo. App. 4S9.

App. 1916. While federal legislation up-
on liability of carriers in interstate commerce

supersedes state regulations and policies, it

did not destroy but was intended to continue
in force any right which shipper had under
dommon law, not inconsistent with federal,
and the common-law rule, making carrier lia-

ble for any loss or damage not the act of

Cod or the public enemy, was not affected.

Bowles v. Quiiicy, O. & K. C. R. Co., 187 S.W.
131.

App. 1920. Extraordinary hot weather
is an act of God, and a carrier is not liable

for injury to freight caused thereby. Vernon
v. American Ry. Express Oo., 222 S.W. i)13.

Inherent defects in goods.

App. 11)12. A carrier held not liable for

such damages as result solely from an inher-

ent infirmity in the goods in its care. R. EL

Funsten Dried Fruit & Nut Co. v. Toledo, St.

L. & W. R. Co., 143 S.W. 839, 163 Mo. Aip.
420.

App. 1920. Tf goods are lost or damaged
on account erf their inherent perishable nature
without fault of the carrier, there is no lia-

bility ; but a carrier is liable where it neg-

ligently delays in delivering a shipment and

l>ermits the inherent tendency to have its nat-

ural effect. Veriion v. American Ry. Express
Co., 222 S.W. 018.

. Contributory negligence
owner.

of

App. 1S7S. In determining what is a rea-

sonable time to l>e allowed fl consigns for the

removal of the goods after they have been car-

ried to tflieir -destination by the carrier, the

question of the absence or nonresidence of

the consignee cannot be considered; the rea-

sonable opportunity to remove the goods
being measured, riot by his peculiar circum-

Rtauccfl, but 'by such as would give to a per-

son residing in the vicinity, and who had in-

formed himself of the probable time of arriv-

al of the goods, and of the course of business

of tho carrier, n reasonable time during busi-

ness hours within which he c<ould insi>eet and
remove- the goods. Bell v. St. Louis & I. M.
R. Co., 6 Mo. App. 303.

App. 1909. While a shipper must bear

the loss resulting solely from a misdirection

of goods, the carrier is liable when guilty of

negligence, without which, notwithstanding
the shipper's mistake, the loss would not have
occurred; and, where shipping instructions

are not clear, it is the carrier's duty, unless

an emergency arises, to hold them and ask

further Instructions from the shipper. Weav-
er v. Southern Ry. Co., 115 S.W. 500, 135 Mo.

App. 210.

This Digest is compiled on the Key-Number System. For explanation, see page iii.
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App. 1910. While ordinarily a common
carrier which receives goods for shipment is

required to deliver them according to agree-

ment, yet, when the owner accompanies them,
the general liability is limited to the extent

that the carrier is In no sense liable for any
injury or loss that may occur through the

act of the owner or through any agency that

is under his exclusive control. Nunnelee v.

St. Louis, I. M. & S. Ry. Co., 129 S.W. 762, 145

Mo. App. 17.

App. 1916. The mere knowledge of a

shipper of strawberries of defects in refrig-

erator ear, and the probable effect of ship-

ping in such car, would not necessitate- a ver-

dict for carrier in an action for damages.
Sciieker v. Lusk, 190 S.W. 96.

In action for damages to shipment of

strawberries from defective refrigerator car,

carrier could not avoid liability on account of

flhiipper'H knowledge* of defects in car, without

showing that another car could have been

procured which would have materially avoid-

ed loss. Id.

A shipper is bound to protest against ship-

ping in a defective car. Id.

App. 1020. Where tariffs, made part of

bill of lading, stipulated that, if stovo was to

be used in car, the fuel and attendant should
bo furnished by shipper, sniper of potatoes,

who made no provision for heating car, as-

sumed the risk of injury to shipment from

extremely cold weather. Chiming Produce
Go. v. Denver & II. G. R. R., 219 S.W. C60, 2tti

Mo. App. 100.

App. 1923. When a shipper is afforded

an opportunity to select the vehicle in which
his goods shall be transported, and makes
such selection with knowledge of the defects

of the vehicle, the carrier is not liable for in-

jury resulting therefrom. Schreiber Milling
& Grain Co. v. Chicago Great Western R. Co.,

246 S.W. 647.

App. 1926. A carrier is not an insurer

against damages to goods caused by careless-

ness of shipper. Hurley v. Illinois Cent. R.

Co., 282 S.W. 97, 221 Mo. App. 478.

<3=>122. Dntiei after disaster*

Sup. 1821. If merchandise on board a

boait gets wet by accident, and no exertion is

made to dry it, the carrier is liable for the

damage, though his engagement was to deliv-

er safely, "the dangers of the river excepted."
Bird v. Cromwell, 1 Mo. 81, 13 Am. Dec.

470.

Sup. 1848. The master of a steamboat
carrying wheat, which was wet by inevitable

accident, is not liable for damages because he
did not dry the wheat. The Lynx v. King, 12
Mo. 272, 49 Am. Dec. 135.

App. 1907. Where, a shipment of eggs
having been caught in transit by a flood, It

was agreed between one of the owners and
the carrier that the owner should take charge
of the eggs and handle them, for the account
of the carrier, such agreement did not affect

the rights of the parties by serving to create

a liability on the part of the carrier for the

loss suffered. Lightfoot v. St. Louis & S. F.

R. Co., 104 S.W. 482, 126 Mo. App. 532.

=123. Proximate came of Ion or in-
jury,

The act of God which excuses the carrier

must not only be the proximate cause of the

loss, but the better opinion is that it must be

the sole cause.

Sup. 18G9. Wolf v. American Express Co.,

43 Mo. 421, 97 Am. Dec. 406;

App. 1SS3. Davis v. Waibash, St. L. & P.

Ry. Co., 13 Mo. App. 449.

Sup. 1859. If a carrier has 'been delin-

quent in any of his duties, and a loss has oc-

curred while his wrongful act was in force,

he is permitted to show, in defense, although

prinia facie liable, that, although he may
have been in default, yet the loss was inde-

pendent of that default, and must have hap-

pened although the delinquency had never ex-

isted. Hill v. Sturgeon, 28 Mo. 323.

Sup. 1864. In an action aganist a com-

mon carrier for a loss, it is not sufficient to

entitle the plaintiff to recover that there was
a defect about the vessel, or want of skill

In the carrier; but it must also appear that

such defect or want of skill contributed, or

may have contributed, in some manner, to-

occasion the loss. Hill v. Sturgeon, 35 Mo.

212, 86 Am. Dec. 149.

Sup. 1866. A railroad company received

goods for transportation, which were placed
on cars, and, having gone a part of the dis-

tance, the cars containing the goods were de-

tached from the train, and other cars taken

up in their place, which train arrived safely
at its destination. The cars left behind were
taken on the train of the following day, and
while on the way the train was captured and
burnt by the public enemy. Held, that the
railroad company was not liable. Clark v.

Pacific R. R., 39 Mo. 184, 90 Am. Dec. 458:
Gilkerson v. Same, Id. 354.

Consult Pocket Part for later cases. For explanation, see page Hi.
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Sup. I860. In an action against a com-
mon carrier for damages caused by the freez-

ing of certain casks of wino, where it appeared
that the cold weather was not the sole cause
of injury, and that the loss would not have
taken place had not the negligence and inat-

tention of the defendant co-operated with the

cold, plaintiff is entitled to recover. Wolf v.

American Express Co., 43 Mo. 421, 97 Am.
Dec. 406.

Sup. 1S76. In an action against a rail-

road for the loss of fruit troos, frozen while

enroute, the plaintiff must show, in order to

recover, that the freezing was caused by un-

necessary delay in trans-porting the trees, or

by the negligent or careless exi>osuro of them
to the cold. Vail v. Pacific R. It., 03 Mo. 230.

App. 1904. If negligence on the* part of
a carrier co-operates with an act of God in

bringing about the loss of a shipment, the
carrier is liable. Grier v. St. L*mis Mer-
chants' Bridge Terminal Ry. Co., 84 S.W. 158,
108 Mo. App. 5GT>.

App. 11)05. While a carrier is responsi-
ble for an injury caused by the concurrence
of its negligence with an act of God, yet such

injury must be a natural and probable con-

sequence of the negligence, and not an unusual
and unanticipated consequence, such as an
injury to goods caused by an unprecedented
and unforeseen flood, to which the carrier's

negligent delay in moving the goods subjected
them. Moffatt Commission Co. v. Union Pac.
R. Co., 88 S.W. 117, 113 Mo. App. 544.

App. 1906. Delay of a carrier in trans-

porting foods, whereby they come in the path
of a flood, and are destroyed by the act of

God, is not a proximate cause of their injury.
Elam v. St. Ixwis & S. F. R. Co., 93 S.W.

851, 117 Mo. App. 453.

App. 1907. Where the negligence of a
carrier operates as a contributivc element

proximate to injury to goods, even though
such injury is to some extent caused by the
act of God, the carrier is liable as though its

negligence was the entire cause of the loss.

Gratiot Street Warehouse Co. v. Missouri, K.
& T. Ry. Co., 102 S.W. 11, 124 Mo. App. 545.

App. 1907. Where the flood which In-

jured a shipment of eggs appeared so sud-

denly and with such magnitude and force that
its advent could not be anticipated nor its

consequences averted toy the exercise of hu-
man care and foresight, it was the proximate
cause of such injury, and negligent delay, if

any, of the carrier in transporting the eggs,

whereby they were exposed to the flood, was
but the remote cause. Lightfoot v. St. Louis
& S. F. R. Co., 104 S.W. 482, 120 Mo. App.
532.

App. 1909. A carrier is liable for loss of
goods where, though improperly directed they
would have reached their intended destina-
tion but for the changing of the directions by
the carrier's agent AVeaver v. Southern Ry.
Co., 115 S.W. 500, 135 Mo. App. 210.

App. 1910. Where, in an action against
a carrier of corn for delivery to an elevator
for drying, tho evidence showed that the corn
would not have spoiled if it had been turned
into the elevator on arrival, the carrier could
not relieve itself from liability on the ground
that the corn spoiled in consequence of a
change of climate. W. R. Hall Grain Co. v.

Louisville & N. R. Co., 128 S.W. 42, 148 Mo.
App. 308.

App. 1920. Extraordinary hot weather,
as an act of God, does not relieve a carrier
from liability for damage to a shipment of
dressed poultry, if the carrier's negligence
contributed to the loss. Vernon v. American
Ry. Express Co., 222 S.W. 913.

App. 192G. Where inherent infirmity of
corn damaged in transit combined with neg-
ligence of carrier to cause damage and de-
terioration of corn, carrier is liable. ITurley
v. Illinois Cent. R. Co., 282 S.W. 97, 221 Mo.
App. 478.

Extent of liability.
See explanation, page Hi.

<S=124%. Deduction of unpaid charges
App. 1910. A shipper, whose peaches

were injured in transit, was liable in an ac-
tion against the carrier for damages for at
least the freight charges on so much of the
car load as he received, though not liable
for charges on the damaged part of the peach-
es. Dean v. Toledo, St. L. & W. R. Co., 128
S.W. 10, 148 Mo. App. 428.

$=a!25. Effect of insurance.
See explanation, page Hi.

. Claim* for damages.
See explanation, page Hi.

. Actions for loss or injury.
Against connecting carriers, see post,

181^4, 185.

Title to maintain action, see ante,

This Digest is compiled on the Key-Number System. For explanation, see page 111.
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^= 127. Nature and form.

By consignor, see ante, =70.

App. 190H. A shipper whose goods are

lost during transit may sue in tort for a
breach of the common-law duty of the carrier

to deliver, which originates at the place of

delivery, or he may sue for breach of the

contract of transportation, or he may treat

the carrier as a bailee and allege the specific

tortious act by which the goods were lost,

and found his right to recover thereon which

originates at the place where the tortious act

occurred. Merritt Creamery Co. v. Atchison,

T. & S. F. Ily. Co., 107 S.W. 402, 128 Mo. App.
420.

The rule that, where a carrier sued for

the loss of goods during transit sustains the

burden of showing that the loss was the result

of an act of God, the burden of proving that

the carrier was guilty of negligence contrib-

uting to the loss is on the shipper, goes only

to ti matter of defense, and does not oper-

ate to change either the nature or the situs

of the cause of action; and, whore the de-

fensive matter is met by proof of concurring

negligence, the cause rests on the failure of

the carrier to deliver the goods at their des-

tination. Id.

A petition in an action against .1 carrier

for the value of g<oods lost in transit alleged

a delivery of the goods to the carrier in Kan-
was, and its acceptance thereof and under-

taking to transport the same to a designated
town in Massachusetts, and that it neglected
to perform its duty of safely transporting and

delivering the same at the designated town,

resulting in damages to the shipper. It was
stipulated that, if the carrier failed to per-
form any duty, it only occurred in Kansas.
It carried the goods from Kansas into Mis-

souri and back again into Kansas, where they
were lost. Held, that the stipulation did not

change the cause of action from one for

breach of the common-law duty to deliver to

one in tort for negligence. Id.

App. 1908. Generally damages for delay
in shipment or loss of property while in a
carrier' si custody may be recovered either in

an action ex contractu or one ex delicto at

the option of the pleader. Wernick v. St.

Louis & S. F. R. Co., 100 S.W. 1027, 131 Mo.

App. 37. ;

App. 1909. A shipper, whose goods are

damaged while being transported by a car-

rier, has the choice of declaring1 either in

assumpsit on the contract or in tort for breach
of duty imposed by law to carry safely.

Blackmer & Post Pipe Co. v. Mobile & O. R.

Co., 119 S.W. 1, 137 Mo. App. 479.

- Rights of action.
See explanation, page Hi.

Defense*.

Sup. 1870. After an injury results to

property intrusted to a carrier for transpor-
tation, who, ui>on receiving it for that pur-
pose, declined to fix the price or charge for

the transportation, he cannot be allowed to

come in and defeat a recovery by saying that

at the time of its reception he had a secret in-

tention, unexpressed to the shipper and not

agreed to by him, not to charge anything, and
that the transportation was gratuitous, and
not for hire. Gray v. Missouri River Packet

Co., 04 Mo. 47.

App. 1870. Where cigars shipped to

plaintiff were classified as merchandise by
the shipper in order to escape payment of

double rates, and the carrier converted the

cigars, plaintiff might recover, though he had
not tendered double rates to the carrier.

Rice v. Indianapolis & St. L. R. Co., 3 Mo. App.
27.

App. 1910. Whore defendant furnished
an improper car for shipment of apples, the

shipper's direction to connecting carrier to

transport the car to its destination held not a
waiver of damages. Smith v. Wabash R. Co.,

182 S.W. 704.

=>13O. Jurisdiction and venue.
See explanation, page Hi.

<3=al3O}. - Parties.

See explanation, page Hi.

. - Pleading.
Sup. 1873. In an action against a car-

rier for the value of a chest and its contents,
which were enumerated in the petition, a wit-

ness, after stating the value in detail of a
number of articles, was asked if she knew the
value of the chest and contents, and answered
in the affirmative, stating the value. She also

stated that, besides the articles she had spe-

cially mentioned, there were some others

which she had not named. Such statement
was not made in answer to any question, but
in connection with her testimony relating to
the contents of the chest. Held, that an ob-

jection to her testimony on the ground that
there was evidence tending to show that there
were moire goods in the chest than was sued
for was not well taken. Seyfarth v. St. Louis
& I. M. R. Co., 52 Mo. 449.

Consult Pocket Part for later cases. For explanation, see page iii.
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Sup. 1804. In an action aginst a common
carrier for the loss of freight stored in its

warehouse, evidence that defendant owned
the building in which the fire started that de-

stroyed defendant's warehouse, and had
leased it to a lard company, whose use of it

made it dangerous to the warehouse, was in-

admissible where defendant's negligence in

that respect was not pleaded. E. O. Stanard

Milling Co. v. White Line Cent. Transit Co.,

26 S.W. 704, 122 Mo. 258.

Sup. 1804. A complaint alleged that

plaintiffs caused to be delivered to defendant
certain property in good condition to be car-

ried by defendant over its road to E., and
thence to be forwarded to plaintiffs at L.,

nnd that defendant received the goods for

said carriage and delivery, but failed to de-

liver them to plaintiffs in good order. Held,
that the words "to be forwarded" import an
obligation to assume responsibility for the

transportation of the goods from E. to L., and
for their delivery to plaintiffs. Davis v.

Jacksonville Southeastern Line, 28 S.W. 005,

126 Mo. 00.

App. 1885. A petition against a carrier

for injury to goods, which sots out the fact

from which the carrier's legal obligation aris-

es, the obligation, the breach, and the dam-
asfc'S resulting therefrom, states a cause of

action in tort for the breach of the carrier's

common-law obligation as such. Hell v. St.

Louis, I. M. & S. Ry. Co., 10 Mo. App. 363.

App. 1888. In an action against a car-

rier for damages to goods iu transit, contribu-

tory negligence of the shipper is a defense to

be specially pleaded. Kain v. Kansas City,
St. J. & C. B. R. Co., 20 Mo. App. 53.

In an action against a railroad for dam-
ages to goods in transit, an allegation of a
contract to carry, together with an averment
that defendant was a railroad, was sufficient,

after verdict, as to the caiicity in which de-

fendant received the goods, where the proofs
showed that defendant was exercising the
office of a common carrier, and did in fact
contract and act as a carrier, in the instance
in question. Id.

App. 1880. In an action against a car-
rier for failure to deliver goods shipped to

plaintiff, defendant must have pleaded it, in

order to rely on the defense that plaintiff
was not present to receive the goods when
they arrived, and that after a reasonable time
defendant had placed the car in a safe place
in charge of its servants, and that by reason
of such facts defendant held the goods as a

warehouseman. Pindell v. St Louis & H. Ry.
Co., 34 Mo. App. 675.

App. 1880. Where a shipper brings an
action against a carrier for its failure to

discharge the duties of a carrier imposed by
the common law, the shipper is only required
to allege and prove a delivery of the goods
to the carrier, failure to deliver to the owner
or consignee, and the value of the goods ; and,
if a special contract has been entered into
between the carrier and the shipper, the con-
tract in a proper case may become admissi-
ble to limit the liability of the carrier to such
an extent as the law permits. Nickey v. St.

Louis, I. M. & S. Ry. Co., 35 Mo. App. 70.

App. 1805. Where an original statement
before a justice averred that plaintiff deliv-
ered a trunk to defendant, which for a con-
sideration It undertook to transport to an-
other place and there deliver it to plaintiff,
which it failed to do, an amendment, made
after the trunk had been found and delivered,
setting up damages for delay to the contents
and value of *o of the goods and expenses,
did not set up a new cause of action, since
the case could have been tried on the original

statement; the finding of the trunk and Its

delivery being only considered in mitigation
of damages. Lawrence v. Atcbison, T. & S. F.

Ry. Co., Cl Mo. App. 02.

App. 1003. Where a petition alleges that
the defendant express company received n

package addressed to plaintiff, and by its neg-
ligence the goods were lost, proof that,

through negligent, failure to deliver, the pack-
age was retained by the comininy until de-

stroyed by a fire, which was not negligently
caused, constitutes a variance. Parr v. Ad-
ams Exp. Co., 75 S.W. 183, 100 Mo. App. 574.

App. 1005. Where a complaint for inju-
ry done- to furniture in transit alleged that
defendant's servants negligently and wanton-
ly broke the seal on the car, and, in order to
make room for other freight, threw plaintiff's
furniture about the car, and threw other
freight against the furniture, there could be
no recovery, in the absence of evidence of the
specific acts of misconduct alleged against
defendant's servants, notwithstanding evi-

dence authorizing an inference of the inflic-
tion of the injury by defendant. Oalm v.

Wabash R. Co., 87 S.W. 1015, 113 Mo. App.
501.

App. 1000. Where, in an action against
a carrier for negligence in the transportation
of fniit, plaintiff specifically alleged that the
negligence consisted in transporting the fruit
in a refrigerator car with the ventilators

This Digest is compiled on the Key-Number System. For explanation, see page iii.
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closed, plaintiff was bound to prove the neg-

ligence alleged, and was not entitled to rely

on the presumption of negligence arising from

proof that the fruit was sound when deliv-

ered to the carrier and damaged when it

reached its destination. Hurst v. St. Louis

& S. F. R. Co., 94 S.W. 794, 117 Mo. App. 25.

App. 1908. The failure of a carrier to

deliver property received for transportation

constitutes, in the absence of proof that the

loss was occasioned by an act of God or the

public enemy, or resulted from inevitable ac-

cident or from inherent defects in the prop-

erty, a cause of action ; and the shipper need

not allege or prove the specific misconduct

that incapacited the carrier from delivering

the goods. Merritt Creamery Co. v. Atchi-

*on, T. & S. F. Ry. Co., 107 S.W. 462, 128 Mo.

App. 420.

App. 1910. In an action against a rail-

road for injury to peaches in transit, defend-

ant, if it wiwhed to avail itself of the defense

that the contract of shipment only required

the icing of the car at a certain point, should

have invoked the provision of the contract

by which plaintiff was claimed to have direct-

ed the icing of the car, and have alleged obe-

dience to his direct ions. Dean v. Toledo, St.

L. & W. R. Co., 12 S.W. 10, 148 Mo. App. 428.

App. 1912. A shipper declaring on the

negligence of a carrier held- required to prove
the charge as laid. R. E. Funsten Dried

Fruit & Nut Co. v. Toledo, St. L. & W. R. Co.,

143 S.W. 839, 163 Mo. App. 420.

App. 1913. Whore plaintiff pleaded spe-

cific acts of negligence, he could not rely on

evidence that the corn was in good condition

when shipped and was not so when received,

as establishing u prima facie case. Yontz

V. Missouri Pac. Ry. Co., 100 S.W. 832, 174

Mo. App. 482.

App. 1914. In an action for injury done

to the remains of plaintiff's mother, an al-

legation of injury resulting from rough han-

dling by the agents of a carrier in posses-

sion of the remains was proper, and improp-

erly stricken. Wall v. St. Louis & S. F. R.

Co., 168 S.W. 257, 184 Mo. App. 127.

App. 1914. The complaint, in an action

for damages to a shipment of turkeys, held, in

view of Rev. St. 1909, 1794, not to warrant

recovery for those lost in transit. Smith v.

Chicago, R. I. & P. Ry. Co., 170 S.W. 324, 183

Mo. App. 180.

In an action for damages for loss on a

shipment of turkeys, evidence of an item of

loss not pleaded is improperly received. Id.

App. 1915. In an action against a car-

rier, where specific negligence in the carriage
of goods is pleaded, recovery must be had on
that ground, or not at all. Keithley v. Lusk,
177 S.W. 756, 190 Mo. App. 458.

App. 1916. Under Carmack Amendment,
requiring that contract for shipment in in-

terstate commerce be in writing, but not stat-

ing that if contract is not in writing it shall

be void, plaintiff is not compelled to plead
written contract of shipment. Bowles v.

Quincy, O. & K. C. R. Co., 187 S.W. 131.

App. 1916. At common law, in action

against a carrier for loss or damages to goods

shipped the shipper need not allege or prove
the carrier's negligence. Cudahy Packing Co.

V. Atchison, T. & S. F. R. Co., 187 S.W. 149,

193 Mo. App. 572.

App. 1917. Plaintiff, having chosen to

found action on issuance of bill of lading in-

stead of verbal contract for shipment, held

bound to prove bill us condition to recovery.

Cudahy Packing Co. v. Chicago & N. W.
Ry. Co., 196 S.W. 406, 196 Mo. App. 528.

App. 1918. In an action against a com-
mon carrier for damage to a shipment of

meat, a defense that the meat was spoiled,

because being packed in defective refrigera-

tor cars, was not covered by general denial.

Cudahy Packing Co. v. Atchison, T. & S. F.

Ry. Co., 201 S.W. 623, 198 Mo. App. 520.

App. 1924. Under petition charging that

contracts of shipment were entered into be-

tween plaintiff and defendant railroad, plain-

tiff could recover damages on proof that con-

tracts were made in name under which it

transacted its business in certain territory.

American Fruit Growers v. St. Louis, B. & M.

Ry. Co., 261 S.W. 949, certiorari denied St.

Louis, B. & M. R. Co. v. American Fruit Grow-

ers, 45 S. Ct. 94, 266 U. S. 611, 69 L. Ed. 467.

App. 1925. Petition held to have been

bottomed on theory that reconsigned wheat
was delivered to defendant under new con-

tract and as initial carrier. Forest Green

Farmers' Elevator Co. v. Davis, 270 S.W. 394,

210 Mo. App. 545.

$59132. Presumptions and burden of
proof.

Sup. 1859. Common carriers are in-

surers of goods intrusted to them for carriage,

and the burden is on them to show that they

fully performed their contract, or that the

goods were lost by one of the excepted perils.

Hill v. Sturgeon, 28 Mo. 323.

Consult Pocket Part for later cases. For explanation, see page ill.
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Sup. 1869. After the damage to goods
has been established, the burden of proof lies

upon the carrier to show that they were oc-

casioned by an act or peril which the law

recognizes as exempting him from liability.

Wolf v. American Express Co., 43 Mo. 421,

97 Am. Dec. 406.

Sup. 1874. In an action against a car-

rier for delivering a barrel of cider with the

head burst, leaving only a small quantity of

cider in the barrel, where the only defense

relied on was that the cider had fermented,
the burden of proving the defense is on the

carrier. Green v. Indianapolis & St. L. R.

Co., 56 Mo. 556.

Sup. 1886. In an action against a car-

rier for loss of goods delivered to it for car-

riage, the question whether the burden is cast

on the carrier to show that the loss wns oc-

casioned by the act of God or the public enemy
depends on the nature of the case made by
plaintiff. Davis v. Wabash, St. L. & P. Ry.
Co., 1 S.W. 327, 89 Mo. 340.

The burden of proof, in an action for in-

jury sustained by goods in the hands of a

carrier, that the damage was occasioned by
a cause which exempts him from liability, is

upon the carrier; and his showing thereof

easts the burden on the owner to show that

the damage might have been avoided by the

exercise of reasonable skill and attention.

Id.

Sup. 1927. On plaintiff's showing of de-

livery of goods to carrier in good condition

and subsequent damage, burden is on carrier

to show by clear, positive, and unequivocal
evidence that damage was caused by act of

God, whereupon burden shifts to plaintiff to

show defendant's negligence causing or con-

tributing to damage. (App. 1924) Ford v.

Wabash Ry. Co., 266 S.W. 1032, judgment af-

firmed 300 S.W. 769.

Sup. 1927. In action against transfer

company for injury to baggage, burden held

on company to prove injury was caused by
act of God. Ford v. Wabash Ry. Co., 300 S.

W. 769, 318 Mo. 723, affirming judgment (App.

1924) 266 S.W. 1032.

App. 1876. The loss of goods delivered

to an express company for transportation

raises a presumption that the loss was due to

the negligence of the carrier. Kirby v.

Adams Express Co., 2 Mo. App. 369.

App. 3879. Presumption of negligence
from injury to goods in carriage. See Har-

vey v. Terre Haute & I. R. Co., 6 Mo. App. 585,

memorandum.

Right of owner of goods to recover dam-
ages from carrier, though not the shipper.

Id.

App. 1883. Where, in an action against
a carrier for damage to goods by a flood, the

evidence for plaintiff shows damage, and at

the same time vis major sufficient in itself

to account for the damage, there is no pre-

sumption that the negligence of the carrier,
rather than the act of God, was the efficient

cause of the damage. Davis v. Wabash, St.

L. & P. Ry. Co., 13 Mo. App. 449.

In an action against n carrier, plaintiff
makes out his case by proving delivery and
loss. If it further appears that the loss was
occasioned by an unexpected cause, such as

the act of God, then, if nothing further ap-

pears, the carrier is not liable; but, if it ap-

pears that the danger might have been avoid-

ed by the exercise of skill and caution, then
defendant must show that "he exercised such
skill and caution. Id.

App. 1885. Where, after the delivery of

goods by the carrier at their destination, they
were not examined for six weeks, during
which time they were in the exclusive con-

trol and custody of the owner and her agent,
it could not be presumed that the injury to

them discovered upon examination was in-

flicted by the carrier; but the burden wns on

the owner to show affirmatively that they
were not injured after the transit ceased, and

prior to their examination. Nave v. Pacific

Express Co., 19 Mo. App. 563.

App. 18S6. In an action against a car-

rier of goods which are shown to have been
delivered to the carrier free from injury, and
delivered by it to the consignee1 injured, the

burden is on the carrier to account for the

injury. huddy v. Wabash, St. L. & P. Ry.

Co., 20 Mo. App. 206.

App. 1895. In an action against an ex-

press company for injuries to property while
in defendant's hands as carrier, it appeared
that the property, which was a framed pic-

ture, was left by defendant's delivery agent

just inside the entrance of a public building

occupied by the consignee, and was not in-

spected by the consignee for two or three

days after it was there delivered, and when so

inspected the glass was found to be broken
and the picture scratched, as if broken pieces
of the glass had shifted back and forth across

it. Held, that while, if the picture had been

inspected by the consignee immediately up-
on receipt, and had then been found in a dam-
aged condition, the presumption that the dam-
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age occurred while the package was in de-

fendant's possession would have attached,
such presumption did not arise, in view of the

fact that the inspection was not made until

some time after the receipt of the package,
and hence it was incumbent on plaintiff to

show that the damage occurred during the

transit, and not after the delivery. Degge v.

American Express Co., 64 Mo. App. 102.

A pp. 1905. In an action against a car-

rier for loss of goods before delivery, the bur-

den is on defendant to account for the loss.

Alexander v. McXally, 87 S.W. 1, 112 Mo.

App. 563.

App. 1906. While a shipper makes out
a prima facie case by proof of delivery of

goods to a carrier in good condition, and the
carrier's failure to deliver thorn in like con-

dition, the carrier meets this by showing
their destruction by the act of Clod, and then

the shipper must show any concurrent neg-

ligence of the carrier. Elam v. St. Ixmis &
S. P. It. Co., 93 S.W. 851, 117 Mo. App. 453.

App. 190(5. Where, in an action against
a carrier for damages to apples in transit,

plaintiff proved that when the apples were
delivered to the carrier they were sound, and
tluit when they arrived at destination they
were found to be damaged by "heating and

scalding," and that the ventilators of the car

were closed, such proof established a prima
facie case of defendant's negligence, without
further proof that the ventilators of the car
were closed by defendant's employes, and not

by some* third person. Hurst v. St. Louis &
S. P. 11. Co., 94 S.W. 794, 117 Mo. App. 25.

App. 1907. A presumption of negligence
arises which is sufficient to justify a recovery
in cases where there is no other proof than
of the delivery of the goods to the carrier in

good condition and their arrival at the point
of destination in a damaged condition. Nairn
v. Missouri, K. & T. Ky. Co., 100 S.W. 102,
126 Mo. App. 707.

App. 1908. In an action against a car-

rier for failure to protect freight in cars
from injury by flood, plaintiff must show that
the goods were in defendant's possession ei-

ther as a carrier or warehouseman. King-
man St. Louis Implement Co. v. Southern
Ry. Co., 112 S.W. 721, 133 Mo. App. 317.

App. 1909. That oats were in good con-
dition when shipped was no proof that they
were in the same condition on arrival at des-
tination. Hardin v. Chicago & A. Ily. Co.,
114 S.W. 1117, 134 Mo. App. 681.

App. 1909. The burden is on a carrier

deviating from shipping directions to show
that such deviation did not contribute to the
loss of the goods. Weaver v. Southern Ry.
Co., 115 S.W. 500, 135 Mo. App. 210.

App. 1912. Where a cause of action
against a carrier for damage to or loss of

freight is founded on negligence of the car-

rier, the burden of proving negligence is on

plaintiff. Bockserman v. St. Louis & II. Ry.
UO., 152 S.W. 389, 169 Mo. App. 168.

App. 1912. A shipper declaring on the
negligence of a carrier held required to prove
the charge as laid. R. E. Funsten Dried
Fruit & Nut Co. v. Toledo, St. L. & W. It.

Co., 143 S.W. 839. See Carriers, <=131 in

this Digest.

App. 1914. In a suit against a carrier
of goods based on a specified act of negli-

gence, the burden is on plaintiff throughout
to show that Iris damages resulted solely from
the alleged cause. Smith v. Gulf, C. & S. F.

Ry. Co., K14 S.W. 132, 177 Mo. App. 269.

Where a car leaves in good order and be-
comes defective on its journey, it devolves on
the consignee to show that the carrier knew,
or should have known, of the defect, and
failed to exercise proper care to discover or

remedy it, and that a negligent breach of
such duty was the proximate cause of his loss,

id.

App. 1916. At common law, the burden
is on tho carrier to show that a loss or dam-
age to goods shipped comes within one of the

recognized exceptions to liability. Cudahy
Packing Co. v. Atchison, T. & S. F. R. Co., 187
S.W. 149, 193 Mo. App. 572.

In action against carrier for damage to

shipment, the plaintiff has the initial burden
of showing that he delivered the goods to
the carrier in good condition properly pre-
pared for shipment. Id.

App. 1917. That sewer pipe, which is not
broken by ordinarily careful 'handling, was
properly packed and upon arrival one-third
of tne pipe was broken, held evidence of neg-
ligence. Blackmer & Post Pipe Co. v. Mobile
& O. R. Co., 190 S.W. 1032, 196 Mo. App. 139.

App. 1917. In action for loss of olive
oil in transit, allegation of petition that "de-
fendant wrongfully drew out the oil" did
not throw upon plaintiff the burden of show-
ing that the carrier itself drew out the oil,

the petition counting on the carrier's com-
mon-law liability as an insurer. Zerilli v.

Ross, 198 S.W. 487.
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App. 1020. Carrier is not liable for loss

through freezing of perishable freight, unless

he was negligent ; but burden is upon carrier

to show itself not negligent demons Prod-

uce Co. v. Denver & R. G. R. R., 219 S.W.

660, 203 Mo. App. 100.

App. 1920. Showing by shipper of re-

ceipt by carrier of goods in good condition,

and delivery in bad condition, is a prima
facie showing that carrier has failed in his

common-law duty to bring shipment safely

through at all hazards, save the act of God,

the public enemy, or the inherent nature of

the freight, and, to escape liability, carrier

must show that shipment falls within excep-

tion. Singer v. American Express Co., 219

S.W. 062, 203 Mo. App. 158, certiorari denied

41 S. Ct. 8.

App. 1920. Where shipper by express

showed arrival of dressed poultry in con-

signee's city in the early morning of a very

hot day, and failure of defendant express

company to deliver to consignee until six

hours later, the burden then shifted to the

defendant to account for the unreasonable

delay in making delivery ; the facts relating

thereto being peculiarly and exclusively with-

in its knowledge. Veraon v. American Ry.

Express Co., 2> S.W. 913.

App. 1920. Burden is on consignee, in

an action for damages to a shipment by freez-

ing, etc., to prove delivery of the shipment to

the carrier in good condition. Peyckc Bros.

Commission Co. v. Lchigh Valley R. Co., 224

S.W. 71.

App. 1923. In an action against a car-

rier for loss or damage due to carrier's failure

to transport shipment with reasonable dis-

patch, plaintiff makes out a prima facie case

by proof of the currier's failure to transport

and deliver the goods within a reasonable

time, making it incumbent on the defendant

to explain or excuse such failure by evidence

tendirjr to show that same was due to causes

consistent with due care on its part and for

which the carrier is not responsible. John-

son v. Missouri Pac. R. Co., 249 S.W. 658, 211

Mo. App. 564.

App. 1923. In action for fuel oil lost in

transit, founded on common-law liability of

the carrier as an insurer, where the evidence

tended to prove that the tank car of oil was

delivered in good condition, and on arrival at

destination it was found that the oil was lost,

the burden was on the carrier to show that

the loss actually resulted through a cause for

which it was exempt, such as the act of the

shipper. Missouri Cobalt Co. v. Missouri

Pac. R. Co., 255 S.W. 970.

App. 1924. A carrier is an insurer, and,

when the fact of loss or damage to a ship-

ment is shown, a presumption of negligence
auei liability arises against the carrier ; it not

being necessary for the shipper to point out

the particular act of negligence causing the

injury. Viviano v. Davis, 258 S.W. 69.

App. 1925. Unexplained delay presum-
ed negligent. Mount Arbor Nurseries v. New
York, C. & St. L. R. Co., 273 S.W. 410, 217

Mo. App. 31.

App. 1926. On showing of prima facie

case in action on bill of lading, carrier must
overcome same by proof of nondelivery.

First Nat. Bank v. Missouri Pac. Ry. Co., 278

S.W. 1075, 220 Mo. App. 941.

App. 1920. Shippers, whose corn was

damaged during shipment, are prima facie

entitled to recover all damages sustained on

showing negligence of carrier, and carrier

has burden of proving negligence by which

shippers enhanced damages, and extent of en-

hancement of such damages. Hurley v. Illi-

nois Cent. R. Co., 282 S.W. 97, 221 Mo. App.
478.

Shippers, suing under insurer doctrine

for damage to corn, make out prima facie case

by proving delivery to carrier in good condi-

tion and receipt in bad condition, thus cast-

ing burden on carrier to show loss was caused

in manner exonerating it from liability.

Id.

App. 1928. Ordinarily, when shipper

has shown delivery of goods in good condi-

tion find arrival in damaged condition, car-

rier must account for damaged condition.

Wentworth Fruit Growers' Ass'n v. American

Ry. Express Co., 1 S.W.(2d) 1028.

Shipper pleading specific negligence can-

not invoke presumption arising from damag-
ed condition of goods on arrival. Id.

App. 1028. One suing carrier for loss

of goods on presumption loss occurred in

transit must show loss did not occur after

transit ceased and before examination. Niedt

v. American Ry. Express Co., 6 S.W.(2d) 973.

Admiiiibility of evidence.

Sup. 1868. In an action to recover the

value of three boxes of goods shipped at St.

Louis on board of one of the defendant's

boats, to be delivered at Leavenworth, it ap-

peared that the boxes were included in the

bill of lading, but not included in the receipt
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given at the place of destination. Held, that

evidence of a waybill on a railroad, and a

manifest of a steamboat running over a por-
tion of the line over which the goods had to

pass, was inadmissible to explain the dis-

crepancy between the bill of lading and the

receipt. Erb v. Keokuk Packet Co., 43 Mo.
53.

App. 1885. Where a contract for a ship-
ment of goods provided that, in the event of

loss or damage to the goods, the amount of

such loss or damage should be computed at

the value or cost of the goods at the place
and time of the shipment, it was not error

to refuse to permit a witness for defendant
to testify as to the value of the goods at the

place of their destination. Caplos v. Louis-

ville, E. & St. L. Ry. Co., 17 Mo. App. 14.

App. 1904. In an action by a shipper

against a carrier to recover for the loss of

a shipment destroyed by a flood when the

goods were in a car in defendant's yard, and
tho removal of the car to a place of safety

was difficult, if not imiwssible, evidence that

another carrier moved cars of freight out

(if such yard before the inundation was im-

properly received, in the absence of any show-

ing that the carrier which removed its cars

had no better facilities for removing them
than defendant. Grier v. St. Louis Mer-

chants' Hridgc Terminal Ry. Co., 84 S.W.

158, 108 Mo. App. 5G5.

App. 11)07. Where goods were lost be-

cause of the connecting carrier's misdeliv-

ery to a person without authority to receive,

them, evidence of the value of the goods at

the place of shipment was admissible to es-

tablish their value at destination. Marshall

Medicine Co. v. Chicago & A. R. Co., 104 S.

W. 478, 12(5 Mo. App. 455.

App. 1916. In action for damages to

meat shipped defendant carrier, to prove
the meat spoiled from inherent defects or ini-

proi>er preparation, may introduce direct ev-

idence.' or circumstantial evidence tending to

eliminate every other cause. Cudahy Pack-

ing Co. v. Atchison, T. & S. F. R. Co., 187 S.

W. 149, 193 Mo. App. 572.

Where meat shipped was delivered to the

carrier sealed in plaintiff's refrigerator car,

evidence by defendant, that the capacity of

ice bumpers in plaintiff's refrigerator cars is

not sufficiently large to keep the meat cool

enough to preserve it from decay, is admissi-

ble. Id.

App. 1018. In action for damages to

two cars of onions, evidence was admissible

that while the two carloads had been taken
up in first place by one of the terminal rail-

road associations of the city of shipment,
such association was in fact acting for de-

fendant railroad, and that that was the usu-
al practice between the plaintiff and defend-
ant and the association. Jones v. Toledo,
St. L. & W. R. Co., 202 S.W. 433.

<@=>134. Sufficiency of evidence.

Sup. 1875. In an action against a com-
mon carrier for damages to a cargo of goods,
proof by the plaintiff that the injury might
have been avoided by the exercise of reason-

able skill and attention on the part of the

carrier sufficiently establishes the negligence
of the defendant. Read v. St. Louis, K. C.

& N. R. Co., 60 Mo. 199.

Sup. 1890. Where plaintiff's evidence
was that a fountain was properly packed
and delivered to the carrier in good order,
and that when it reached its destination one
side of the crate was broken, and one of the

inside stays broken, and the others out of

place, there is no error in refusing an in-

struction in the nature of a demurrer to the

evidence. Witting v. St. Louis & S. F. Ry.
Co., 14 S.W. 743, 101 Mo. 631, 10 L. R. A.

602, 20 Am. St. Rep. 636.

Sup. 1S02. In an action by the owner of

cotton against a common carrier to recover

damages for its loss by fire, the evidence

showed that the carrier, after receiving it,

placed it in the hands of a third party, to

be compressed ; that the compress was a

large shed, open on the east, where a plat-

form 45 feet wide reached a railroad track

on which were several cars loaded with cot-

ton, from one of which a servant of the com-

press company removed a bail in which tho

fire originated about five minutes afterwards ;

that the officers and employe's of the compress
company indulged in smoking under and
around the shed ; that one employe

1

bad been

seen carrying matches behind his ear; that

on the day of the fire an officer of the com-

pany was seen under the shed walking over

some cotton with a lighted cigar in his hand.

Held, that the evidence was sufficient to sup-

port a finding that the fire arose from the

negligence of the compress company. Otis

Co. v. Missouri Pac. Ry. Co., 20 S.W. 676.

112 Mo. 622.

Sup. 1927. Evidence that damage to

plaintiff's baggage was due to unprecedented
rainfall and flood held to require direction of

verdict for defendant. (App. 1924) Ford v.
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Wabash Ry. Co., 266 S.W. 1032, judgment
affirmed 300 S.W. 769.

Evidence held insufficient to show trans-

fer company's failure to notify plaintiff of

wotting of baggage by unprecedented Hood,
caused any damages, or that failure to pile

trunks on top of one another in first instance

was negligence. Id.

Evidence held insufficient to show negli-

gence of transfer company in failing to watch

weather, which contributed to damage to bag-

gage from unprecedented flood. Id.

Sup. 31)27. FJvtfdence that baggage be-

came water-soaked while in carrier's posses-
sion hold to make prima facie case. Ford v.

Wabash Ry. Co., 300 S.W. 700, 318 Mo. 723,

affirming judgment (App. 1924) 2GG S.W. 1032.

App. 1895. In an action against a rail-

road company for the value of oranges, sold

by it on refusal of the consignee to lake them,
the evidence examined, and hold to prepon-
derate in favor of the defendants having
used ordinary care in the disposal of the

oranges; and hence the action of the trial

court in granting a new trial after a verdict

in favor of the consignor for a greater
amount than that derived from the sale was
not an abuse of di.scretion. Hull v. Missouri

Pac. Ry. Co., 00 Mo. Aj>p. 593.

App. 1904. In an action against a car-

rier for loss of a car load of oats by a flood,

held, that the facts did not show any negli-

gence on the part of defendant contributing
to the loss of the oats. Grier v. St. Louis

Merchants' Bridge Terminal Ry. Co., 84 S.W.

158, 108 Mo. App. 565.

App. 1906. Evidence in an action by a

shipper against a carrier for destruction by
a flood of goods shipped, that on the after-

noon before the flood struck the yards where
the goods were, the water had risen consid-

erably and had reached lower lands, is insuf-

ficient to authorize a finding of negligence
of the carrier. Elam v. St. Louis & S. F. R.

Co., 93 S.W. 851, 117 Mo. App. 453.

App. 1906. In an action against a car-

rier for alleged loss of goods, evidence held

sufficient to contradict a receipt given by the

consignee's agent for the goods, and to sus-

tain a finding that one case of the shipment
was never delivered by the carrier. Strawn
v. Missouri, K. & T. Ry. Co., 96 S.W. 488,

120 Mo. App. 135.

App. 190S. In an action against a car-

rier for damage to goods by flood the evidence

held to show that the cars had been delivered

to plaintiff in good condition before the flood,

so that its liability as carrier had ceased
when the goods were damaged. Kingman St.

Louis Implement Co. v. Southern Ry. Co., 112

S.W. 721, 133 Mo. App. 317.

App. 1909. In an action against an ex-

press company for loss of a money package
by burglary after offer to deliver the same
at destination had been declined, evidence
held to sustain a verdict for defendant.
Bank of Vanduser v. Wells Fargo Co., 120 S.

W. 678, 139 Mo. App. 77.

App. 1910. In an action against a car-

rier for goods burned in transit, where the

only way the fire could have originated was
from a lighted lantern under the exclusive

control of the shipper who was traveling in

the car, the carrier could not be held liable

without evidence showing that it did as a
matter of fact cause the fire to be started

from the lantern. Nunnelee v. St. Louis, I.

M. & S. Ry. Co., 129 S.W. 762, 145 Mo. App.
17.

App. 1910. Where a carrier's servant

testified that grease got onto plaintifT's mon-
uments after the car arrived at destination,

but before the monuments were unloaded,
and that it was caused by the witness plac-

ing bacon on the monuments while removing
other freight from the car, the proof suffi-

ciently showed that the monuments were in-

jured while in the carrier's possession. Mc-
Haney v. St. Louis & S. F. R. Co., 129 S.W.

1065, 149 Mo. App. 369.

App. 1911. Evidence held to support a

finding that a common carrier accepted a car
of lumber for transportation and issued its

bill of lading therefor. Milne v. Chicago, R.

I. & P. Ry. Co., 135 S.W. 85, 155 Mo. App.
465.

App. 1914. In an action against a rail-

road company for injury to goods, evidence
held to sustain a finding that the goods were
damaged while in the possession and under
the control of defendant. Connelly v. Illi-

nois Cent. R. Co., 166 S.W. 1077, 183 Mo. App.
408.

App. 1914. Carmack amendment to the

Hepburn Act did not change the common law,
and hence the liability of a railroad compa-
ny which received an interstate shipment
of fruit in good condition is prima facie

shown upon delivery in bad condition. Col-

lins v. Denver & R. G. Ry. Co., 167 S.W.
1178, 181 Mo. App. 213.
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App. 1014. In an action for damages to

a shipment of turkeys where plaintiff sought
reimbursement for expenses in making a trip

to look after the shipment, no recovery can

be allowed on proof that he made the trip

without proof of the amount of the expendi-
ture. Smith v. Chicago, It. I. & P. Ry. Co.,

170 S.W. 324, 183 Mo. App. 180.

App. 1014. In a shipper's action for the

loss of goods burned while standing on a

switch before any bill of lading had been is-

sued, evidence held sufficient to sustain a

finding of delivery to and acceptance by the

carrier for transport. Morrison Grain Co.

V. Missouri Pac. Ky. Co., 170 S.W. 404, 182

Mo. App. 330.

App. 101.r>. In an action for injury to a

car load of vegetables during transportation,

pleading a breach of the carrier's common-
law duty safely to carry and deliver it, evi-

dence held to show that the vegetables were

damaged on arrival. Watson v. Union Pac.

R. Co., 178 S.W. 871.

App. 1010. In an action for damages for

injuries to Ji shipment of npples, evidence

held to show the injuries were caused by
defendant's delivery of a beer car, instead of

a refrigerator oar, and not the shipper's de-

lay in having the car forwarded by the con-

necting carrier. Smith v. Wabash R. Co.,

182 S.W. 704.

App. 1010. Under common law, a prima
facie en so against a carrier for loss or dam-

ages to goods shipped is made by showing a

delivery to the currier in good condition and

properly packed, und subsequent delivery

after transportation in bad condition. Cud-

ahy Packing Co. v. Atchison, T. & S. F. Ry.

Co., 187 S.W. 140, 11)3 Mo. App. 572.

Where meat shipped was delivered to

the carrier sealed at plaintiff's plant in plain-

tiff's own refrigerator car, bill of lading
for the car acknowledging receipt in "appar-
ent" good order, contents and condition of

contents unknown, and packer's certificate

of United States inspection 7w1d not to show
that the meat was shipped in good order and

properly prepared for shipment. Id.

App. 1018. In an action against a com-
mon carrier for damages to a shipment of

fresh meat, evidence that the meat was
packed as was customary held sufficient to

show that it was properly packed and in good
condition at the time of delivery to the car-

rier. Cudahy Packing Co. v. Atchison, T. &
S. F. Ry. Co., 201 S.W. 623, 198 Mo. App. 520.

In an action against a common carrier

for damages to a shipment of meat in trans-

it, evidence held not to show notice to the

carrier of intent to claim damages, as re-

quired by the bill of lading. Id.

App. 1018. In action for damages to

shipment of onions, testimony of plaintiff's

representative at destination point that,

though all of the sacks were not examined,
an examination of 50 or more sacks satisfied

him that the onions in both cars were dam-

aged by freezing, entitled plaintiff to recover

some damages. Jones v. Toledo, St. L. & W.
R. Co., 20*2 S.W. 433.

App. 1020. Evidence held to sustain

finding of carrier's negligent delay in deliv-

ering dressed poultry at destination. Vernon
v. American Ry. Express Co., 222 S.W. 013.

See Carriers, <104 in this Digest.

App. 1023. Evidence that stock feed had
been loaded for delivery to plaintiff, into a

car plainly marked as having a leaky roof,

that it remained on the tracks consigned to

plaintiff for several hours, and that plaintiff

then tendered it in that car to defendant car-

rier for transportation, unmistakably indi-

cated to the defendant that plaintiff desired

the feed transported in the car in which it

was then loaded. Schrciber Milling & Grain

Co. v. Chicago Great Western R. Co., 240 S.

W. 047.

App. 1023. In an action by a potato

shipper against carrier for damages by freez-

ing due to failure of the carrier to transport
the shipment with reasonable dispatch, plain-

tiff's evidence that at a season when extreme-

ly cold weather might be expected the defend-

ant carrier consumed seven days in tnins-

l>orting and delivering the shipment at

destination, whereas two days was a reasonn-

ble time therefor, which evidence was not con-

troverted by defendant, made a prima facie

case of liability. Johnson v. Missouri Pac.

R. Co., 240 S.W. 058, 211 Mo. Aipp. 504.

App. 1024. In an action against carrier

as -such or as warehouseman for loss of por-
tion of shipment returned to plaintiff on con-

signee's refusal to accept, where plaintiff tes-

tified he delivered the goods to defendant in

good condition and it was conceded the goods
were in defendant's possession from that time

until again delivered to plaintiff, but defend-

ant did not attempt to show why all the

goods were not returned or what became of

the goods missing, plaintiff held to have sus-

tained the burden of proof of negligence of

defendant Viviano v. Davis, 258 S.W. 09.
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A pp. 1024. In an action for damages for

deterioration of a car of strawberries, evi-

dence held to show that car was not properly
iced when furnished by carrier. Tri-State

Fruit Growers' Ass'n v. St. Louis-San Fran-
cisco Ry. Co., 264 S.W. 445.

App. 1026. Mere proof of delay insuffi-

cient to make prinrn facie case against car-

rier for delay of shipment of perishable goods.

Uudy v. Cleveland, C., C. & St. L. R. Co.,

278 S.W. 814.

Evidence showing rough handling of can-

taloupes held not to warrant verdict for loss.

Id.

App. 1026. Notation on bill of lading,

"shipper's load and count," held not to over-

come prima facie case for plaintiff for destruc-

tion of shipment. First Nat. Bank v. Mis-
souri Pac. Ry. Co., 278 S.W. 1075, 220 Mo.

App. 041.

App. 1028. Evidence held to sustain

finding that loss occurred during transit while

shipment was under railway's exclusive con-

trol. Niedt v. American Ry. Express Co., t>

S.W.(2d) 073.

Damage*.
Sup. 1875. In an action against a com-

mon carrier for loss of goods, whether the

action be trover, assumpsit, or case, the meas-
ure of damages is their value at the time
of conversion and at the place of destination.

Union R. & Transp. Co. v. Traube, 50 Mo.
355.

Sup. 1876. The measure of damages for

injury to goods is the value of the goods, with
interest from the day they should have been

delivered, less the freight, if unpaid. Gray
v. Missouri River Packet Co., &4 Mo. 47.

Sup. 1027. In suit against transfer com-

pany for damage to baggage while in its pos-
session, interest held allowable from date
suit was instituted. Ford v. Wabash Ry. Co.,

300 S.W. 700. 31 S Mo. 723, affirming judgment
(App. 1024) 2CC S.W. 1032.

App. The measure of a carrier's liabil-

ity for loss or damage to goods in general is

the value of the goods at destination. (1876)

Rice v. Indianapolis & St. L. R. Co., 3 Mo.

App. 27; (1007) Marshall Medicine Co. v.

Chicago & A. R. Co., 104 S.W. 478, 126 Mo.

App. 455.

App. 1870. Extent of liability of carrier

of goods for damage from negligence. See

Harvey v. Terre Haute & I. R. Co., 6 Mo.

App. 585, memorandum.

App. 1885. The measure of damages for

injury to g ;ods in transit is the difference

between their market value at their destina-

tion in their damaged condition, and their

market value in their proper condition, with
interest upon the balance from that date at
the rate of 6 per cent, per annum ; and
freight which had been pnid could not be de-

ducted from the amount of damages so as-

certained. Heii v. St. Louis, I. M. & S. Ry.
Co., 16 Mo. App. 363.

App. 1803. In the absence of stipula-
tions limiting their liability, carriers who de-

liver goods injured during transit are re-

sponsible for their market value in the con-

dition they were received for shipment at

the point of destination, less their market
value in the condition in which they were
delivered and the freight rates earned for

their carriage. Gray v. St. Louis, I. M. &
S. Ry. Co., 54 Mo. App. 666.

Plaintiff stated to defendant railroad

company that he desired a si>ecial rate for

shipment of his steam shovel to a certain

point, as he "had got a contract there." Held,
this statement was insufficient to charge the

railroad company with notice of the terms
oil the contract, and hence, on injury to the

shovel, it was not liable for consequential

damages resulting from idleness of laborers

employed by plaintiff and loss of profits. Id.

Before a carrier can be held liable for

special damages accruing from loss or injury
to the goods, it must be shown that such spe-

cial damage was contemplated by the con-

signor and carrier at the time of the ship-

ment, and that the carrier had notice of the

special circumstances leading to such dam-

ages when the goods were received for trans-

portation. Id.

App. 1805. Where, in an action for loss

and injury to goods shipped over defendant's

railroad, the court had instructed that plain-

tiff could not recover if the goods were ship-

ped under the special contract set up in the

answer, an instruction authorizing the jury,

if they found for plaintiff, to find a verdict

according to the market value of said goods
at the point of destination at the time said

goods should in the usual course of trans-

portation have arrived there was not errone-

ous ;
it stating the true measure of damages.

Hance v. Wabash & W. Ry. Co., 62 Mo.

App. 60.

App. 1003. While a carrier may be lia-

ble for a delivery without collecting a draft

attached to the bill of lading, and also for
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nondelivery to the consignee by reason of
loss of property, and the like, yet his liabil-

ity arises from different sources, and, while
the measure of damages in some cases might
bo the same in both instances, it would fre-

quently not be. Fowler v. Chicago, R. I. &
P. Ry. Co., 71 S.W. 1077, 98 Mo. App. 210.

App. 1900. In an action against a car-

rier for the loss of furniture having no mar-
ket value in transportation, it was proper
to admit evidence as to the value of the fur-

niture at the place of shipment. Ross v.

Chicago, R. I. & P. R. Co., 93 S.W. 977, 119
Mo. App. 290.

App. 1908. The measure of damages for

the loss of freight by a carrier or its non-

delivery at destination, in the absence of no-

tice of a special contract of sale between
the shipper and the consignee, or of special
facts which would entitle the shipper to ex-

tra damages, is the value of the property
fit destination less the cost of carriage, the

value at destination being the market value,
if the goods have such a value, and if not
their reasonable value as shown by evidence.

Wilson v. St. Louis & S. F. R. Co., 108 S.

W. 012, 129 Mo. App. 347.

App. 1910. Cost of articles damaged in

transportation by reason of a carrier's neg-

ligence, at the point of shipment, is not the

pro]>er measure of the carrier's liability.

MrII:mcy v. St. Louis & S. F. R. Co., 129 S.

W. KKT>, 149 Mo. App. 369.

App. 1910. Where contract in bill of

lading provided that no carrier should be
liable for more than value of goods at time
and place of shipment, measure of damages
in action for damages to goods was differ-

once in value at the point of shipment. Dean
V. Toledo, St. L. & W. R. Co., 12S S.W. 10.

See Carriers, <3=>158(1) in this Digest.

App. 1912. The body of plaintiff's wife
was taken for transiwrtation by a carrier,
and plaintiff accompanied it, and at a stop-

ping place the baggageman stood on the box

containing the coffin and pulled heavy trunks
from the top of the car and let them fall with
full force on the box so that they would
bound to the floor of the baggage car, the

plaintiff at the time pleading with the bag-
gageman to be careful and not to handle
tho body in such a rough and inhuman man-
ner. Held, in plaintiff's action for damages
for injury to the body, that he was entitled

to recover damages for mental anguish.
Wilson v. St. Louis & S. F. R. Co., 142 S.W.
775, 160 Mo. App. G49.

Where a dead body was delivered by a
carrier in bad condition, due to its rough
handling while in the baggage car, the plain-
tiff's compensatory damages were limited to
the amount he was compiled to expend to

prepare the body for burial. Id.

Where plaintiff, in an action against
a carrier for alleged negligent handling of
the dead body of his wife in transportation,
shows an invasion of his legal rights, he is

entitled to recover nominal damages at least.

Id.

App. 1912. Measure of damages for in-

juries to freight during transportation de-

fined. R. E. Funsten Dried Fruit & Nut Co.

V. Toledo, St. L. & W. R. Co., 143 S.W. 839,
163 Mo. App. 426.

App. 1914. In an action against a car-

rier for loss of goods, on which freight had
not been paid, the consignee's measure of

damages is the value of the goods at destina-

tion, less the freight. Fehrenbach Wine &
Liquor Co. v. Atchison, T. & S. F. Ry. Co.,

167 S.W. 631, 182 Mo. App. 1.

Where, in an action against a carrier

for loss of whisky, the only evidence of dam-
age was the value of the whisky at the point
of shipment, plaintiff could not recover more
than nominal damages. Id.

App. 1914. Where a petition against a
carrier for injuries to the remains of plain-
tiff's mother, and the casket and box con-

taining the same, alleged that the injury was
inflicted wantonly and willfully by defend-
ant's agent while in anger and in plaintiff's

presence, he was entitled to recover for men-
tal anguish occasioned thereby. Wall v. St.

Louis & S. F. R. Co., 168 S.W. 257, 184 Mo.
App. 127.

Where the remains of plaintiff's mother
were injured and indignity inflicted on them
by the agent of a carrier willfully and ma-
liciously, in anger and in plaintiff's presence,
plaintiff was entitled to recover punitive
damages. Id.

App. 1914. Where a shipment of tur-

keys was spoiled by reason of delay, the
measure of damages is the difference between
the market value of the turkeys at the des-

tination in the condition they would have
been had they been delivered in a reasonable
time and their market value as they arrived.

Smith v. Chicago, R. I. & P. Ry. Co., 170
S.W. 324, 183 Mo. App. 180.
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In an action for damages to a shipment
of turkeys, no recovery can be had for an
element not pleaded. Id.

App. 1914. In a shipper's action for the
loss of goods, in which the only allegation of

damages was limited to the precise value

of the goods, interest on the amount of the

recovery could not be allowed. Morrison

Grain Co. v. Missouri Pac. Ry. Co., 170 S.W.

404, 182 Mo. App. 33V).

App. 1916. Verdict for $.
r>00 punitive

damages against carrier for mistreatment of

corpse held not excessive, or so out of pro-

portion to actual damages of $5 as to show

passion and prejudice. Wall v. St. Louis

& S. F. R. Co., 182 S.W. 1057.

App. 1916. In an action for damages for

failure to deliver sugar, evidence livid to

show that the carrier knew that it had been

resold or was to be resold, and so was lia-

ble for consequential damages as loss of prof-

its, on resale. Ryley-Wilson Grocer Co. v.

St. Louis & S. F. R. Co., 184 S.W. 915.

App. 1924. When goods delivered to a

carrier for shipment are lost in transit, the

carrier is liable for the reasonable market

value thereof at the point of destination, less

unpaid carrying charges thereto. Ward v.

American Ry. Express Co., 259 S.W. 514.

App. 1924. At common law, damages for

loss of a shipment are determinate as of the

point of destination, though under the Cum-
mins Amendment to the Interstate Commerce

Act, a carrier's liability is not limited to the

value at destination, but includes full actual

loss, damage, or injury. Bernet, Craft &
Kauffman Milling Co. v. New York, C. & St.

L. R. Co., 260 S.W. 508.

Where a shipment of flour damaged in

transit was shown to have been worth, at the

point of destination, $13.30 per barrel, but to

have been previously contracted for at $8.50

per barrel, and where, after its loss, the con-

signor manufactured more to replace that

lost, held, that the carrier's liability for dam-

ages was measured by the cost of manufac-

turing the flour to replace that lost, rather

than by either the market value or the con-

tract price, though such liability could not

be less in any event than the contract price.

-Id.

App. 1924. Measure of damage to cab-

bages and onions in transit is difference be-

tween reasonable market value on date of

arrival at destination had they arrived in

good, sound, merchantable condition, and rea-

sonable market value at same time and place
in damaged condition. American Fruit
Growers v. St. Louis, B. & M. Ry. Co., 261 S.

W. 1)49, certiorari denied St. Louis, B. & M.
R. Co. v. American Fruit Growers, 45 S. Ct.

94, 266 U. S. 611, 69 L. Ed. 467.

App. 1925. Measure of damages for loss

of wheat in transit stated ; "full actual loss,

damage or injury." Forest Green Farmers'
Elevator Co. v. Davis, 270 S.W. 394, 216 Mo.
App. 545.

App. 1925. Liability includes full actual
loss or injury. Wall v. American Ry. Ex-
press Co., 272 S.W. 76, 220 Mo. App. 9S9.

App. 1925. The measure of damages for

goods lost in transit, in either interstate or
intrastate shipment, is the value thereof at

the time when, and place where, they should
have been delivered, less freight charges if

not already paid. Klingenberg v. Davis, 268
S.W. 99, 219 Mo. App. 1.

App. 1927. Measure of damages for ber-

ries damaged in transit, refused by consignee
and reeoiisigned 10 another point, held differ-

ence between value at original destination in

damaged state and value had they arrived in

good condition, less net amount received for

shipment. Aurora Fruit Growers' Ass'n v.

St. Ixniis-San Francisco Ry. Co., 297 S.W. 440,

220 Mo. App. 1316.

Question! for jury*

Sup. 1927. Whether baggage transfer

company was negligent in not preventing dam-

age to baggage during unprecedented flood

held for jury. Ford v. Wabash Ry. Co., 300

S.W. 769, 318 Mo. 723, aflirming judgment

(App. 1924) 266 S.W. 1032.

App. 1883. While, as a matter of law,
in the absence of special contract, a carrier

is not bound to furnish a refrigerator car,

in an action against a carrier for damages
to goods which froze while in transit, there

being evidence to show that if the goods had
been in the refrigerator car they would not

have frozen, it was a question for the jury
whether the carrier acted reasonably in not

furnishing such a car. Udell v. Illinois Cent.

R. Co., 13 Mo. App. 254.

App. 1892. In an action for injuries to

goods while in shipment, evidence that they
were delivered to the railroad company in

sound condition and well and securely

packed, and arrived at their destination bro-

ken, was sufficient to justify submission to the
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jury of the question of defendant's negligence,

though defendant offered evidence that the

car In which the goods were placed was prop-

erly and carefully handled and that no ac-

cident happened to it. Heck v. Missouri Pac.

By. Co., 51 Mo. App. 532.

App. 1903. Even if a carrier of a car

load of explosives was liable for its destruc-

tion by flre only in case of negligence, yet it

is a question for the jury whether it was
not negligence to allow it to stand for sev-

eral days unguarded on a transfer track,

half a mile from the business part of a town,

exposed to the risk of fires built by tramps,

who infested the vicinity, and from sparks
of passing locomotives, the nature of its con-

tents being announced by a placard thereon.

J?ho?nix Powder Mfg. Co. v. Wabash R.

Co., 74 S.W. 492, 101 Mo. App. 442.

App. 1900. Evidence in an action against

a carrier for loss of freight from a flood held

sufficient, to go to the jury on the question

of defendant's negligence in not getting the

goods to a place of safety, after it knew of

the approach of the flood. Pinkerton v. Mis-

souri Pac. Ky. Co., 93 S.W. 849, 117 Mo. App.
288.

App. 1907. In an action against a car-

rier for loss of a shipment of freight, the

issue of defendant'** negligence held properly
submitted to the jury. Gratiot Street Ware-
house Co. v. Missouri, K. & T. Ry. Co., 102

S.W. 11, 124 Mo. App. 545.

Where a bill of lading provided that, in

case of loss, the damage should be computed
at the value of the goods at the time and

place of shipment, and in an action against

the carrier the evidence was directed en-

tirely to the value of the goods at the place
of destination, defendant was not entitled to

a peremptory instruction in its favor ; plain-

tiff being entitled to at least nominal dam-

ages for the breach of the contract. Id.

App. 1908. In an action by a shipper

against a railroad company for destruction

by flood of goods shipped, there was evidence

that other railroads moved freight out of the

lowland in the river bottoms in anticipa-

tion of a possible inundation of their tracks

in areas which were lower than defendant's

premises, and which the rising waters had
commenced to invade, but that no one thought
on the day when these operations were pros-

ecuted that the flood would increase to a vol-

ume sufficient to submerge the higher bottom
levels on which defendant's premises were

situated, under 8 or 10 feet of water, as it

did that night and the following day so rap-

idly that thousands of people engaged in busi-

ness in the bottoms were so completely sur-

prised that no property of any consequence
was saved, nor was there any intimation in

the weather bureau reports of the coming of

so extraordinary a flood. Held, that the evi-

dence did not present an issue of fact for

the jury as to defendant's negligence, but

showed that negligence could not be attrib-

uted to it for failing to anticipate the com-

ing of the flood. Elam v. St. Louis & S. F.

R. Co., 110 S.W. 601, 131 Mo. App. 115.

App. 1908. In an action against a car-

rier for injuries to goods, whether they were

improperly loaded and packed held for the

jury. Connelly v. Illinois Cent. Ry. Co., 113

S.W. 233, 133 Mo. App. 310.

App. 1909. Changing the route of ship-

ment from that stated in the contract is not

negligence per se ; but change, without good

cause, coupled with unusual delay causing

damage to the freight, is evidence of negli-

gence sufficient to raise an issue of fact.

Parsons v. Louisville & N. R. Co., 118 S.W.

101, 136 Mo. App. 494.

App. 1911. Whether a carrier by the Is-

suance of a bill of lading accepted a car of

lumber for transportation is a question for

the jury. Milne v. Chicago, R. I. & P. Ry.

Co., 135 S.W. 85, 155 Mo. App. 465.

App. 1912. Whether damages to goods
were caused by the carrier's negligence held

for the jury. R. E. Funsten Dried Fruit &
Nut Co. v. Toledo, St. L. & W. R. Co., 143

S.W. 839, 163 Mo. App. 426.

Whether a carrier of perishable freight
was guilty of negligent delay in transport-

ing the freight held for the jury. Id.

Whether negligent delay of a carrier in

transporting freight was the proximate cause
of the damage complained of held for the ju-

ry. Id.

App. 1914. In an action for damages to

a shipment of turkeys, evidence held suffi-

cient to go to the jury. Smith v. Chicago,
R. I. & P. Ry. Co., 170 S.W. 324, 183 Mo.

App. 180.

App. 1915. In an action for damages to

a car load of vegetables during transporta-

tion, held, on the evidence, that whether

plaintiff's order to keep the ventilators on

the refrigerator car closed was contributory

negligence proximately causing the Injury,
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In an action for damages to a shipment
of turkeys, no recovery can be had for an
element not pleaded. Id.

App. 1914. In a shipper's action for the

loss of goods, in which the only allegation of

damages was limited to the precise value

of the goods, interest on the amount of the

recovery could not be allowed. Morrison

Grain Co. v. Missouri Pac. Ry. Co., 170 S.W.

404, 182 Mo. App. 330.

App. 1916. Verdict for $500 punitive

damages against carrier for mistreatment of

corpse held not excessive, or so out of pro-

portion to actual damages of $5 as to show

passion and prejudice. Wall v. St. Louis

& S. F. R. Co., 182 S.W. 1057.

App. 1916. In an action for damages for

failure to deliver sugar, evidence licid to

show that the carrier know that it had been

resold or was to be resold, and so was lia-

ble for consequential damages as loss of prof-

its, on resale. Ryley-Wilson Grocer Co. v.

St. Louis & S. F. R. Co., 184 S.W. 915.

App. 1924. When goods delivered to a

carrier for shipment are lost in transit, the

carrier is liable for the reasonable market

value thereof at the point of destination, less

unpaid carrying charges thereto. Ward v.

American Ry. Express Co., 259 S.W. 514.

App. 1924. At common law, damages for

loss of a shipment are determinate as of the

point of destination, though under the Cum-
mins Amendment to the Interstate Commerce

Act, a carrier's liability is not limited to the

value at destination, but includes full actual

loss, damage, or injury. Bernet, Craft &
Kauffman Milling Co. v. New York, C. & St.

L. R. Co., 200 S.W. 508.

Where a shipment of flour damaged in

transit was shown to have been worth, at the

point of destination, $13.30 per barrel, but to

have been previously contracted for at $8.50

per barrel, and where, after its loss, the con-

signor manufactured more to replace that

lost, held, that the carrier's liability for dam-

ages was measured by the cost of manufac-

turing the flour to replace that lost, rather

than by either the market value or the con-

tract price, though such liability could not

be less in any event than the contract price.

Id.

App. 1924. Measure of damage to cab-

bages and onions in transit is difference be-

tween reasonable market value on date of

arrival at destination had they arrived in

good, sound, merchantable condition, and rea-

sonable market value at same time and place
in damaged condition. American Fruit
Growers v. St. Louis, B. & M. Ry. Co., 261 S.

W. 949, certiorari denied St. Louis, B. & M.
R. Co. v. American Fruit Growers, 45 S. Ct.

94, 260 U. S. 611, 69 L. Ed. 467.

App. 1925. Measure of damages for loss

of wheat in transit stated ; "full actual loss,

damage or injury." Forest Green Farmers'
Elevator Co. v. Davis, 270 S.W. 394, 216 Mo.
App. 545.

App. 1925. Liability includes full actual
loss or injury. Wall v. American Ry. Ex-

press Co., 272 S.W. 76, 220 Mo. App. 989.

App. 1925. The measure of damages for

goods lost in transit, in either interstate or

intrastate shipment, is the value thereof at

the time when, and place where, they should

have been delivered, less freight charges if

not already paid. Klingenberg v. Davis, 268
S.W. 99, 219 Mo. App. 1.

App. 1927. Measure of damages for ber-

ries damaged in transit, refused by consignee
and reconsigned to another point, held differ-

ence between value at original destination in

damaged state and value had they arrived in

good condition, less net amount received for

shipment. Aurora Fruit Growers' Ass'n v.

St. Louis-San Francisco Ry. Co., 297 S.W. 440,

220 Mo. App. 1316.

$=136. Question* for jury.

Sup. 1927. Whether baggage transfer

company was negligent in not preventing dam-

age to baggage during unprecedented flood

held for jury. Ford v. Wabash Ry. Co., 300

S.W. 709, :J18 Mo. 723, affirming judgment
(App. 1924) 266 S.W. m*!2.

App. 1883. While, as a matter of law,

in the absence of special contract, a carrier

is not bound to furnish a refrigerator car,

in an action against a carrier for damages
to goods which froze while in transit, there

being evidence to show that if the goods had
been in the refrigerator car they would not

have frozen, it was a question for the jury
whether the carrier acted reasonably in not

furnishing such a car. Udell v. Illinois Cent.

R. Co., 13 Mo. App. 254.

App. 1892. In an action for injuries to

goods while in shipment, evidence that they
were delivered to the railroad company in

sound condition and well and securely

packed, and arrived at their destination bro-

ken, was sufficient to justify submission to the
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jury of the question of defendant's negligence,

though defendant offered evidence that the

car in which the goods were placed was prop-

erly and carefully handled and that no ac-

cident happened to it. Heck v. Missouri Pac.

Ry. Co., 51 Mo. App. 532.

App. 1903. Even if a carrier of a car

load of explosives was liable for its destruc-

tion by fire only in case of negligence, yet it

is a question for the jury whether it was
not negligence to allow it to stand for sev-

eral days unguarded on a transfer track,

half a mile from the business part of a town,

exposed to the risk of fires built by tramps,
who infested the vicinity, and from sparks
of passing locomotives, the nature of its con-

tents being announced by a placard thereon.

phnpnix Powder Mfg. Co. v. Wabash R.

Co., 74 S.W. 492, 101 Mo. App. 442.

App. 190C. Evidence in an action against
a carrier for loss of freight from a flood held

sufficient to go to the jury on the question
of defendant's negligence in not getting the

goods to a place of safety, after it knew of

the approach of the flood. Pinkerton v. Mis-

souri Pac. Ry. Co., 93 S.W. 849, 117 Mo. App.
288.

App. 1907. In an action against a car-

rier for loss of a shipment of freight, the

issue of defendant's negligence held properly
submit led to the jury. Gratiot Street Ware-
house Co. v. Missouri, K. & T. Ry. Co., 102

S.W. 11, 124 Mo. App. 545.

Where a bill of hiding provided that, in

case of loss, the damage should be computed
at the value of the goods at the time and

place of shipment, and in an action against

the carrier the evidence was directed en-

tirely to the value of the goods at the place
of destination, defendant was not entitled to

a peremptory instruction in its favor ; plain-

tiff being entitled to at least nominal dam-

ages for the breach of the contract. Id.

App. 190S. In an action by a shipper

against a railroad company for destruction

by flood of goods shipped, there was evidence

that other railroads moved freight out of the

lowland in the river bottoms in anticipa-

tion of a possible inundation of their tracks

in areas which were lower than defendant's

premises, and which the rising waters had
commenced to invade, but that no one thought
on the day when these operations were pros-

ecuted that the flood would increase to a vol-

ume sufficient to submerge the higher bottom

levels on which defendant's premises were

situated, under 8 or 10 feet of water, as it

did that night and the following day so rap-

idly that thousands of people engaged in busi-

ness in the bottoms were so completely sur-

prised that no property of any consequence
was saved, nor was there any intimation in

the weather bureau reports of the coming of

so extraordinary a flood. Held, that the evi-

dence did not present an issue of fact for

the jury as to defendant's negligence, but

showed that negligence could not be attrib-

uted to it for failing to anticipate the com-

ing of the flood, Elam v. St. Louis & S. F.

R. Co., 110 S.W. 001, 131 Mo. App. 115.

App. 1908. In an action against a car-

rier for injuries to goods, whether they were

improperly loaded and packed held for the

jury. Connelly v. Illinois Cent. Ry. Co., 113

S.W. 233, 133 Mo. App. 310.

App. 1909. Changing the route of ship-

ment from that stated in the contract is not

negligence per se ; but change, without good

cause, coupled with unusual delay causing

damage to the freight, is evidence of negli-

gence sufficient to raise an issue of fact.

Parsons v. Louisville & N. R. Co., 118 S.W.

101, 136 Mo. App. 494.

App. 1911. Whether a carrier by the is-

suance of a bill of lading accepted a car of

lumber for transportation is a question for

the jury. Milne v. Chicago, R. I. & P. Ry.

Co., 135 S.W. 85, 155 Mo. App. 405.

App. 1912. Whether damages to goods
were caused by the carrier's negligence held

for the jury. R. E. Funsten Dried Fruit &
Nut Co. v. Toledo, St. L. & W. R. Co., 143

S.W. 839, 163 Mo. App. 426.

Whether a carrier of perishable freight
was guilty of negligent delay in transport-

ing the freight held for the jury. Id.

Whether negligent delay of a carrier in

transporting freight was the proximate cause

of the damage complained of held for the ju-

ry. Id.

App. 1914. In an action for damages to

a shipment of turkeys, evidence held suffi-

cient to go to the jury. Smith v. Chicago,
R. I. & P. Ry. Co., 170 S.W. 324, 183 Mo.

App. 180.

App. 1915. In an action for damages to

a car load of vegetables during transporta-

tion, held, on the evidence, that whether

plaintiff's order to keep the ventilators on

the refrigerator car closed was contributory

negligence proximately causing the injury,

Consult Pocket Part for later cases. For explanation, see page iii.
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was for the Jury. Watson v. Union Pac. R.

Co., 178 S.W. 871.

App. 1916. Where meat shipped was de-

livered to the carrier sealed in plaintiff's re-

frigerator car, and there is evidence that

there was no delay or failure to ice, the ques-
tion of the cause of the spoiling of the meat
is for the jury. Cudahy Packing Co. v. Atchi-

son, T. & S. F. Ry. Co., 187 S.W. 149, 193

Mo. App. 572.

App. 1917. In action against carrier for

loss on shipment, evidence of customary in-

spection of cars by plaintiff held to make
issue for jury as to condition of car when
delivered to original carrier. Equity Eleva-

tor Co. v. Union Pac. R. Co., 191 S.W. 1007.

App. 1923. In an action for damage to

a shipment of stock feed, evidence on behalf

of defendant that such feed had tendency to

heat and spoil if it was not properly cured
held to raise a question for the jury as to

whether the loss resulted from defect in the

goods or breach of the carrier's public duty.
Schreiber Milling & Grain Co. v. Chicago

Great Western R. Co., 246 S.W. 647.

App. 1923. Where plaintiff, in Decem-
ber, 1918, left household goods locked up in

a farmhouse, and they were shipped to him
in August, 1920, but lost in transit, on issue

of plaintiff's knowledge as to the condition
of the goods, the presumption obtains that

they remained in the same condition, the

lapse, of lime only affecting their value, and
what effect it had on them was for jury.

Taylor v. St. Louis & H. R. Co., 250 S.W.
499.

App. 1923. In action for fuel oil lost in

transit, founded on a common-law liability
of the carrier as an insurer, where evidence
tended to prove that the tank ear was deliv-

ered to currier in good condition, and on ar-

rival a destination the oil was lost, whether
such loss* resulted from act of shipper held,
under the evidence, for jury. Missouri Co-
balt Co. v. Missouri Pac. R. Co., 255 S.W. 970.

App. 1925. Whether nursery stoek was
negligently delayed by carrier, thereby sub-

jecting it to frost, held for jury. Mount
Arbor Nurseries v. New York, C. & St. L. R.

Co., 273 S.W. 410, 217 Mo. App. 31.

App. 1926. Proof held to make prima

Question for jury, where evidence in con-
flict as to delivery to carrier of shipments
destroyed. Id.

Issue as to whether goods were delivered
to carrier properly submitted to jury, where
controverted. Id.

App. 1920. In action for damages to

shipment of corn, evidence held not to war-
rant holding as matter of law that there was
not sufficient rain to have penetrated cars.

Hurley v. Illinois Cent. R. Co., 282 S.W. 97,
221 Mo. App. 478.

App. 1927. Evidence of negligent delay
in movement of car of berries held insuffi-

cient for jury. Aurora Fruit Growers 1 Ass'n
v. St. Louis-San Francisco Ry. Co., 297 S.W.
440, 220 Mo. App. 1316.

Whether car containing strawberries
should have been re-iced at shipping point
held for jury. Id.

@=>137. Instructions.

Sup. 18GO. Where n plaintiff sets forth
in his petition that the defendant, a railroad

company, by failing to use ordinary care and

diligence in the management of its railroad

cars, caused the plaintiff to lose a negro
slave who escaped from the company's cus-

tody during transportation, but the instruc-

tions arc predicated on the ground of a con-

tract, and the responsibilities of a bailee or
common carrier are applied to the defendant,
a judgment for the plaintiff will be set aside,

although there was no demurrer to the peti-
tionHarris v. Hannibal & St. J. R. Co., 37
Mo. 307.

Sup. 1927. Failure to instruct that philn-
tiff has burden of proving carrier's negligence
concurred with act of God held no error,
where carrier's evidence tended to show such
negligence. Ford v. Wabash Ry. Co., :{()() S.

W. 7C9, 318 Mo. 723, affirming judgment (App.
1924) 2t>0 S.W. 1032.

App. 1883. In an action against a car-
rier for damages to goods by a Hood, it was
not error to instruct that defendant must
"establish" that the damage resulted from
the act of God. Davis v. Wabash, St. L. &
P. Ry. Co., 13 Mo. App. 449.

App. 1887. Where, in an action to re-
facie case for plaintiff which cannot be taken cover damages for injuries to goods alleged
from jury, in action on bill of lading for to be due to the carrier's negligence in trans-

shipments destroyed. First Nat. Bank v. Mis- porting them, there was evidence of a special
souri Pac. Ry. Co., 278 S.W. 1075, 220 Mo. contract exempting the carrier from liability
App. 941. for damages caused by certain perils, and
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there was no evidence that such property,

properly packed, or packed as the property
in question was packed, was not liable to

be broken by the ordinary dangers incident

to railroad transportation, and there was
no evidence that the carrier failed to use

ordinary care in handling the particular

goods, an instruction that if the goods, when
taken possession of by the carrier for trans-

portation, were in good order and they were

proi>erly packed, and when delivered at their

destination were in an injured condition, the

law presumed that the injury was occasioned

through the negligence of the carrier, was
erroneous, because it made the happening of

the injury to the goods prima facie evidence

of the carrier's liability, though the acci-

dent itself was exempted by the contract

between the parties, throwing the burden of

proving negligence on the plaintiff. Witting
V. St. Louis & S. F. R. Co., 28 Mo. App. 103.

App. 1888. In an action against a car-

rier for injuries to goods in transit, a charge

authorizing the jury to assess such damages
as were occasioned by the default or negli-

gence of the defendant is not open to the ob-

jection of failing lo direct the jury to allow

for such loss or damage as is usually or nec-

essarily incident to such transportation.

Kain v. Kansas City, St. J. & C. B. K. Co.,

29 Mo. Ai>p. 53.

In an action against a carrier for inju-

ry to goods in transit, it was proper, in charg-

ing on tbe duty of the shipi>er with reference

to the taking of the goods, to qualify the

phrase "safe condition" by the word "rea-

sonably." Id.

App. 1900. In an action against an ex-

press company for loss of n money package

by the burglarious breaking of the safe in

which the agent placed tbe money after

making an ineffectual attempt to deliver it,

an instruction that the jury should not de-

termine the question of defendant's negli-

gence in caring for the money by placing it in

the safe of a store by the fact that the mon-

ey was stolen nor from the fact that it

might not have been stolen or lost had de-

fendant placed it elsewhere, but should de-

termine it by what a reasonably prudent man
would have done concerning his own affairs

under like circumstances, as shown from a

consideration of all of the evidence in the

cause, was proper. Bank of Vanduser v.

Wells-Fargo Co., 120 S.W. 678, 139 Mo. App.
77.

App. 1910. Where answer did not plead
contract releasing carrier nor was there any

proof that bill of lading valuing freight was
ever called to plaintiff's attention until of-

fered at trial, or that rate charged was oth-

er than full tariff rate, the court did not err

in refusing to limit plaintiff's recovery to

value named in bill of lading. McHauey v.

St. Louis & S. F. R. Co., 129 S.W. 1005. See

Carriers, $=167 in this Digest.

App. 1912. An instruction in an action

for damages for alleged willful negligence
in handling the dead body of plaintiff's wife,

permitting a finding for the plaintiff without

defining the elements of damage that the

jury might consider, or limiting them to

the evidence to determine the amount, was
not reversible error. Wilson v. St. Louis

& S. F. R. Co., 142 S.W. 775, 100 Mo. App.
649.

App. 1914. In an action for damages to

a shipment of turkeys, the jury should be

told what the measure of damages is, though
it be plain from the petition! for what loss

plaintiff seeks to recover ; hence an instruc-

tion which merely limited the total amount
plaintiff could recover is improper. Smith v.

Chicago, 11. I. & P. Ry. Co., 170 S.W. 324,

183 Mo. App. 180.

App. 1918. In action against a common
carrier for damages to a shipment of meat,
an instruction for defendant, if the damage
was caused by the insufficiency of the cars

to properly refrigerate the meat, held prop-

erly refused as being outside the issue.

Cudahy Packing: Co. v. Atchison, T. & S. F.

Ry. Co., 201 S.W. 623, 198 Mo. App. 520.

App. 1923. An instruction, directing re-

covery for a shipper for damage to goods dur-

ing shipment because of the leaky car in

which it was shipped, was not erroneous as

modified to deny recovery if the jury found
the plaintiff knew of the leaky condition of

the car, but was favorable to plaintiff for

omitting the element of exercise of due care

by plaintiff to observe the condition of the

car in which the goods were loaded before

they were tendered for shipment. Schreiber

Milling & Grain Co. v. Chicago Great West-
ern R. Co., 246 S.W. 647.

A pip. 1924. In action for damage to

goods in transit, instruction to allow differ-

ence between what they "would have brought
in open market" on day of arrival at destina-

tion, had they arrived in good condition, and
reasonable market value in damaged condi-

tion, held not misleading nor prejudicial to

defendant, if technically erroneous. Ameri-

can Fruit Growers v. St. Louis, B. & M. Ry.

Consult Pocket Part for later cases. For explanation, see page iii.
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Co., 261 S.W. 949, certiorari denied St. Louis, tion of goods, jury should find for plaintiffs.
B. & M. R. Co. v. American Fruit Growers, 45 Hurley v. Illinois Cent. R. Co., 282 S.W. 97,
S. Ct. 94, 266 U. S. 611, 69 L. Ed. 467. 221 Mo. App. 47

App. 1924. In an action for damages for

deterioration in car of strawberries, instruc-

tion that carrier was liable, if it failed to

furnish car properly equipped for refrigera-

tion, or to properly refrigerate such car, when
furnished to shipper, and contents were there-

by damaged, was not objectionable as requir-

ing carrier to have car iced to capacity at

moment of delivery to shipper. Tri-State

Fruit Growers' Ass'n v. St. Louis-San Fran-
cisco Ry. Co., 264 S.W. 445.

(G) CARRIER AS WAREHOUSEMAN.

As to baggage of passenger, see post, =>404,

Connecting carriers, see post, @=>178, ISO.

Limitation of liability, see post,

In an action for damages for deteriora-

tion in car of strawberries, an instruction

barring sniper's recovery, if shipper's negli-

gence contributed in any degree to damage of

berries, was properly refused ; words "in any
degree" being improper. Id.

App. 11)25. Instruction which did not

hypothesize negligence in loss of wheat as

pleaded was erroneous. Forest Green Farm-
ers' Elevator Co. v. Davis, 270 S.W. 04,

216 Mo. App. 545.

Instruction held erroneous as failing to

limit recovery to amount of wheat claimed to

have been lost. Id.

App. 1925. Instructions held to set forth

constituent elements of negligent delay by car-

rier. Mount Arbor Nurseries v. Now York,
C. & St. L. R. Co., 273 S.W. 410, 217 Mo. App.
31.

Instruction in action against carriers for

damage to shipment held properly refused,

as misleading. Id.

App. 1928. Shipper's requested instruc-

tion making carrier insurer of shipment of

strawberries held proj>erly modified to make
carrier liable if it failed to transport berries

in good condition. Wentworth Fruit Grow-
ers' Ass'n v. American Ry. Express Co., 1 S.

W.(2d) 1028.

Refusal of instruction as to burden of

proof resting on carrier from presumption
arising from delivery in damaged condition,

where shipper had pleaded specific negligence,
held proper. Id.

- Verdict and finding..

App. 1926. If jury, in suit under insurer

doctrine for damage to shipment of corn,
cannot determine whether damage was due
to negligence of carrier or inherent condi-

$=138. Change in natnre of liability of
carrier in general.

See explanation, page Hi.

<=>139. Goods awaiting transportation.
See ante, <113, 134.

App. 1891. Where goods are taken to

a railroad depot for immediate shipment, and

deposited in the railroad's storehouse' only
to await the arrival of a car and the con-

venience of the railroad's agent, the mil-

road's liability as a carrier at once attaches.

although the goods are destroyed while still

in the storehouse. Gregory v. Wabash Ry.

Co., 40 Mo. App. ">74.

<=>140. Goods awaiting delivery.

Sup. 1884. In order to change the lia-

bility of a railroad company from that of

common carrier to that of a warehouseman.
it is not necessary that the consignee should

have notice of the arrival of the goods at

their destination. Gashweiler v. Wabash, St.

L. & P. Ry. Co., 83 Mo. 112, ,

r
>3 Am. Rep. ;V,S.

Sup. 1919. When a shipment arrives on

time, and the carrier places the goods in

warehouse to await delivery, its liability as

carrier ceases after a reasonable time for

their removal, although no notice is given to

the consignee, and its liability thereafter is

that of a warehouseman only. lApp. 1015)

Danciger v. Atehison, T. & S. P. Ry. Co., 179 S.

W. 800, judgment reversed 212 S.W. 5.

App. 1878. The liability of a railroad

company as common carrier does not ter-

minate with the deposit of the goods at the

point of destination in a proper place or with
the delivery of them to a warehouseman, but

the extraordinary liability so far continues

as to enable the consignee to have reasonable

time and opportunity after they are ready for

delivery to examine and remove the goods.
--Bell v. St. Louis & I. M. II. Co., 6 Mo. App.
363.

App. 1886. After the arrival of goods at

their destination, after they had been dis-

charged from the cars, the liability of the

This Digest is compiled on the Key-Number System. For explanation, see page iii.
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railroad company as a common carrier ceases,
and it becomes a bailee for hire. Buddy v.

Wabash, St. L. & P. My. Co., 20 Mo. App.
206.

App. 3889. If goods shipped on railroads

arrive on time, then the carrier is not bound
to notify the consignee of the arrival ; but
it may, after the expiration of a reasonable

time, unload the goods, or if in bulk, or full

car lots, it may placed the car in a safe place
under the charge- of its servants, and when
this is done the liability of the road ceases
to be that of a carrier. Pindell v. St. Louis
& II. My. Co., 34 Mo. App. 075.

App. 1800. If, after the original con-

tract for the carriage of goods, the shipper
directs that the goods IK? delivered at an-
other place to another, to be carried to the

shipper at the original point of destination,
iind the currier placed them in its warehouse
at the substituted place of delivery until they
could be taken by the third person, and while
in such warehouse they were destroyed by
tin accidental tire, without negligence of the

carrier, it is not liable for their values for in

such case the transit would have been at an
end, and the carrier would be an ordinary
bailee for hire. Hartniaim v. Louisville &
N. It. Co., 39 Mo. App. SS.

App. 1SJM). If, when a car of wheat ar-

rived, the carrier notilied the consignee of

its arrival, and thereupon placed it in a rea-

sonably safe place to await the action of the

consignee in taking possession of it, holding
itself ready to inform the consignee, upon ap-

plication, of the place where it was, the car-

rier thereafter held it as warehouseman, and
was not liable for its accidental destruction

by lire without negligence on its part. If,

on the other hand, in pursuance of a previ-
ous arrangement with the consignee, the car-
rier had engaged that all car load consign-
ments of wheat, for such consignee should, on
their arrival, be placed on a certain track, and
the car load was placed on that track, and the
carrier notified the consignee that it had so
arrived and had been so placed, then the car-
rier was exonerated In respect of its liability
as a common carrier, irrespective of whether
such track was a reasonably safe place or not.

Pindell v. St. Louis & II. My. Co., 41 Mo.
App. 84.

App. 1894. Where goods arrive out of

time, the carrier should notify the consignee
of their arrival; also, where it is the car-
rier's custom to give notice, even when they
arrive on time ; and if, after diligent inquiry,

the consignee cannot be found, or if he fails

to remove them in a reasonable time after

receiving notice, the carrier may store them,
and his liability will then be that of a ware-
houseman. Frank v. Grand Tower & C. My.
Co., 57 Mo. App. 381.

App. 1897. The liability of a common
carrier as insurer of perishable goods ter-

minates, and its liability as warehousekeeper
begins, on the arrival of the goods at the

place of delivery on time, and the consignor's
right to recover, if any he has, is dependent
upon a breach of the carrier's contract, not
to carry, but to deliver the goods after ar-

rival; and where notice of arrival is given
to the consignee, the risk, after such notice
and a reasonable time thereafter for the con-

signee to call for the goods, is that of the

owner, and not of the carrier. Herf & Fre-
richs Chemical Co. v. Laekawauna Line, 70
Mo. App. 274.

App. 1930. A railroad, whose relation
to goods at the time of their destruction by
lire is that of warehouseman, is only lia-

ble for negligence. Daneinger Bros. v. Chi-

cago, M. I. & P. My. Co., 382 S.W. 120. See
Carriers, <S=345 in this Digest.

App. 192S. Notice to consignee l>efore

shipment reached point of delivery held in-

sufficient to start 4S-hour period after which
carrier's liability as such ceased; "notice of
arrival." Iloyland Flour Mills Co. v. Mis-
souri Pac. M. Co., 5 S.W.(2d) 325, certiorari
denied Erie M. To. v. Iloyland Flour Mills

Co., 4S S. Ct. 4:W
f 277 U. S. 580, 72 L. Ed.

1001.

Special contracts for
Rec explanation, page Hi.

storage.

Duties of carrier as warehouse-
man.

App. INKS. Mov. St. 556, provides that
no warehouseman or other person shall sell,

incumber, or permit to he shipped beyond
his control any goods for which a receipt
shall have been given by him, whether re-

ceived for storing, etc., or other purpose,
without the written consent of the one hold-

ing such receipt; and section 501 provides
that nil the provisions of such chapter shall
be applicable to bills of lading and to till per-
sons, their agents and servants, that shall
or may issue bills of lading of any kind or

description. Held, that these statutes do not
mean that when goods are consigned to "ship-
pers' orders," and the order of the shipper
or his agent, though not in writing, is obey-

Consult Pocket Part for later cases.
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ed by the carrier, the carrier is to be liable

to the shipper if the agent disobeys secret in-

structions of the shipper, whereby the goods
or the proceeds are lost to the shipper, be-

cause the agent's orders were not given in

writing. Watson v. Hoosac Tunnel Line Co.,

13 Mo. App. 263.

=>143. Acts or omiuion* constituting
negligence.

Sup. 1894. A railroad company is only
bound to use the same diligence to save freight

stored in its warehouse, at its destination,

from lire, as it uses to save its own property,
where the shipper has been notified that it

is hold subject to his order and at his risk.

E. O. Stanard Milling Co. v. White Line

Cent. Transit Co., 26 S.W. 704, 122 Mo. 258.

App. 1876. There were two men in St.

Charles named II. H. A merchant at a dis-

tance received an order for goods, signed "II.

H.," and knowing of H. H. No. 1, to whom he
was willing to sell, forwarded the goods by
railroad. The company tendered the goods
to H. H. No. 1, who said he had not ordered

them, and refused them, and the company
then stored them as warehouseman. H. II.

No. 2 then appeared and produced bill of lad-

ing, and demanded the goods. The company
delivered them to him, and he absconded with

them, the price remaining unpaid to the sell-

er, who then sued the company on the ground
of misdelivery. Held, that the company, as

warehouseman, was liable for due diligence

only, and that it was not chargeable, under
the circumstances, with negligence. Bush
v. St. Louis, K. C. & N. Ry. Co., 3 Mo. App.
62.

<=>144. Proximate cause of low.
See explanation, page tit.

<$=a!45. Extent of liability.

App. 1916. A railroad, whose relation to

goods at the time of their destruction by
tire is that of warehouseman, is only liable

for negligence. Dancinger Bros. v. Chicago,
R. I. & P. Ry. Co., 182 S.W. 120.

<$=>146. Actions involving liability mi
warehouseman.

Sup. 1804. In an action against a com-
mon carrier for the loss of freight stored in

its warehouse at its destination, subject to

the shipper's order, where plaintiff alleges
that defendant negligently permitted it to

be burned, the burden is upon him to show
that fact. E. O. Stanard Milling Co. v. White
Line Cent. Transit Co., 26 S.W. 704, 122 Mo.
258.

App. 1890.
*

Where, in an action against
a carrier for the loss of goods by fire while

in a warehouse between the place of ship-

ment and the place of delivery as specified

in the bill of lading, the carrier alleged that

the shipper directed that they be delivered

at the place where destroyed, as to which
the evidence was conflicting, it was error to

refuse to instruct that the burden was on

defendant to show that the plaintiff gave di-

rections for the delivery of the goods at the

place where lost. Hartmann v. Louisville

& N. R. Co., 39 Mo. App. 88.

Where, in an action against a carrier

for loss of goods by fire while in a warehouse

at a point between the place of shipment and
destination as shown by the bill of lading,

there was no evidence tending to show a spe-

cial contract exonerating the carrier from

liability for loss in case of fire, defendant

having set up an agreement to accept the

goods at the place where lost, it was error

to refuse to instruct that the verdict must be

for plaintiff, unless the jury believe from

the evidence that the plaintiff agreed to ac-

cept the goods in controversy at the place

where destroyed. Id.

App. 3895. The evidence in an action

for the destruction of plows in defendant's

warehouse concedes that the goods were stor-

ed exclusively for plaintiff's accommodation,
and there was no suggestion that they were
stored for hire, and that defendant was as

careful of plaintiff's goods as of its own.

The fire was caused by the explosion of a

lantern which had just been filled by defend-

ant's porter, who was a careful man, and ow-

ing to the material of the building, and also

that its iloors were greasy and oily, the fire

spread so rapidly that the freight could not

be removed. Held, that the court dirt not err

in taking the case from the jury; there be-

ing no evidence of gross negligence. Hup-
good Plow Co. v. Wabash Ry. Co., 61 Mo.

App. 372.

A petition in an action for the value

of plows destroyed by fire in defendant's

warehouse sought to charge defendant as

warehouseman, but did not state that it was
a bailee for hire, or that plaintiff either paid
or offered to pay anything for the storage,
and sought a recovery for the entire value
of the goods, without deduction for storage

charged. While charging negligence, it did
not state any degree of negligence. Held to

state nothing incompatible with a bailment
without consideration. Id.
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App. 1924. While a carrier as ware-

houseman is not an insurer of goods and can

l>e held liable for loss of them only on proof

by shipper of negligence, a presumption of

negligence arises against the warehouseman
from the mere showing of a loss or injury
which must be explained away by the ware-

houseman. Viviano v. Davis, 258 S.W. 69.

In an action against carrier as such or as

warehouseman for loss of portion of shipment
returned to plaintiff on consignee's refusal to

accept, where plaintiff testified he delivered

the goods to defendant in good condition and
it was conceded the goods were in defend-

ant's possession from that time until again
delivered to plaintiff, but defendant did not

attempt to show why all the goods were not

returned or what became of the goods miss-

ing, plaintiff held to have sustained the bur-

den of proof of negligence of defendant. Id.

App. 1928. In determining whether no-

tice of arrival was sent after arrival at point
of delivery of shipment consigned to New
York City for export, evidence of custom as

to delivery at docks held competent. lloy-

land Flour Mills Co. v. Missouri Pac. R. Co.,

5 S.W.(2d) 125, certioruri denied Erie H. Co.

v. Hoyland Flour Mills Co., 48 S. Ct. 433,

277 U. S. 580, 72 L. Ed. 1001.

(II) LIMITATION OF LIABILITY.

Carriage of live stock, see post,

Injuries to passengers, see post,

Of connecting carriers, nee post, <=180.

<3147. Nature of right to limit liabil-
ity.

App. 1870. A carrier may, by special

contract, limit his common-law liability.

Kirby v. Adams Express Co., 2 Mo. App.
301).

App. 1894. Contracts limiting the lia-

bility of common carriers to a specified

amount are valid, when supported by a val-

uable consideration. Duvenick v. Missouri

Pac. Ry. Co., 57 Mo. App. 550.

App. 1909. It is the duty of a common
carrier to carry without any contract limit-

ing its liability, which duty it may be com-

pelled to perform when compensation for the

services is tendered. Burgher v. Wabash R.

Co., 320 S.W. 673, 139 Mo. App. 62.

App. 1910. Interstate Commerce Act
(Act Feb. 4, 1887, c. 104, 20, 24 Stat. 386,
as amended by Act June 29, 1900, c. 3591, $

7, 34 Rtat. 501), providing that a carrier is-

suing a bill of lading shall be liable to the
owner thereof for any injury to the property
"caused" by it or any coiinec-ting carrier, and
that no contract shall exempt the carrier
from such liability, prohibits a carrier from
limiting its liability ; the word "caused" be-

ing coextensive with the measure of the car-
rier's liability at common law. Holland v.

Chicago, R. I. & P. Ry. Co., 123 S.W. 987, 13J)

Mo. App. 702.

App. 1910. A carrier's liability cannot
be limited unless the limitation is a reason-
able one.McElvain v. St. Louis & S. F. R.

Co., 131 S.W. 730, 151 Mo. App. 126.

App. 1915. Provision of a contract of

interstate shipment, limiting liability for loss

and injury, is valid. Ball v. Lusk, 175 S.W.
238, 189 Mo. App. 297.

App. 1920. Strike clause in contract of

carriage held valid, even though a strike was
in existence at time contract was made.
Mourer v. Wabash Ry. Co., 280 S.W. 1050.

==?148. What law governs.

Sup. 1892. In an action brought in Mis-
souri against a railroad company for the val-

ue of cotton destroyed in transitu by fire, it

appeared that the bill of lading was made in

Texas, and the cotton was shipped to Mas-
sachusetts. Defendant answered, setting up
a provision in the bill of lading that "this

company shall not be liable for loss or damage
by fire," to which plaintiff pleaded in reply
a statute of Texas, declaring void any limita-

tion by carriers of their common-law liability,

but it appeared that the statute did not apply
to shipments to points without the state.

Held, that it was error to refuse an instruc-

tion that the bill of lading, being a through
one, should be construed by the laws of Mis-

souri, as such instruction would be equiva-
lent to disregarding the statute pleaded, and
place defendant's liability solely under the

common law, equally in force in both states.

Otis Co. v. Missouri Pac. Ry. Co., 20 S.W.

670, 112 Mo. 022.

App. 1890. Where a contract for the

carriage of freight from one state to another
contained a limitation on the carrier's com-
mon-law liability, the question as to what
is to be deemed evidence of the shipper's as-

sent to the limitation is to be determined by
the laws of the state where the contract was
made, and not by the laws of the state where
the goods were to be delivered and a suit for

their loss was brought. Hartmann v. Louis-

ville & N. II. Co., 39 Mo. App. 88.

Consult Pocket Part for later cases. For explanation, see page ill.
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App. 1891. A bill of lading acknowledg-
ing the receipt of the goods, "to be trans-

ported from Hillsboro, Texas, to Galveston,

and delivered to the consignees, or a con-

necting common carrier/' though designating

a point in another state as the destination,

and guarantying a through rate of shipment,
is a contract to be performed wholly within

the state of Texas, and as such within the

provisions of the statute of Texas, prohibiting

carriers from restricting their common-law

liability. Bennitt v. Missouri Pac. Ry. Co.,

46 Mo. App. 656.

<@=>149. Liabilities inbjeet to limitation,

In general.

Sup. 1867. Where cotton delivered to a
railroad company for transportation, upon a

receipt on which is stamped, "At owner's risk

of fire," is lost by fire while in the company's

possession, on a train, the comiwmy is not

liable if the persons in charge of the train

took all reasonable care, and observed all

reasonable precautions, in the management
and conduct of the train, and if the car con-

taining the cotton was reasonably tight and
suitable for its transportation. Levering v.

Union Transp. & Ins. Co., 42 Mo. 88, 97 Am.
Dec. 320.

Sup. 1884. A common carrier may limit

his liability as to goods after they arrive at

their destination, except as to loss occurring

through fraud or want of good faith. Gash-

weiler v. Wabash, St. L. & P. Ry. Co., 83 Mo.

112, 53 Am. Rep. 558.

App. 1889. A common carrier may, by
contract, limit its liability for all accidents

which are not the result of its own negli-

gence or that of its agent. Baker v. Missouri

Pac. Ry. Co., 34 Mo. App. 98.

App. 1893. A carrier must furnish ve-

hicles to safely carry on his business of trans-

portation, his calling implying that he will

do business for the public with reasonable

safety and security to the property of those

who patronize him, and it is so much his duty
to do so that public policy will not permit
him to make a contract exonerating him for

a failure so to do. Ilaynes v. Wabash U. Co.,

54 Mo. App. 582.

App. 1906. A carrier may, with the as-

sent of the shipper, fairly obtained and on a
sufficient and lawful consideration, restrict

its common-law liability to such damages as

result from negligence. Ficklin v. Wabash R.

Co., 93 S.W. 847, 117 Mo. App. 221.

App. 1914. A carrier engaged in inter-

state commerce under the federal law may
not contract for freedom from liability for

negligence of itself or its servants, but may
provide for speedy written notice of loss and
for reasonably short limitation of an action

against it. Sims v. Missouri Pac. Ry. Co.,

163 S.W. 275, 177 Mo. App. 18.

App. 1925. Carrier may limit its liabil-

ity under federal statutes and common law,
for damages caused by unreasonable delay in

transporting except as to its own negligence.
Warner v. St. Louis-San Francisco Ry. Co.,

274 S.W. 90, 218 Mo. App. 314.

Carrier should be enabled to limit liabil-

ity for delay by contract, with burden of

proving itself free of negligence. Id.

- Negligence or misconduct.

Carriage of live stock, see post, @218.

A stipulation in a bill of lading releasing
the carrier from liability for its negligence is

void as against public policy.

Sup. 1887. McFadden v. Missouri Pac. Ry.
Co., 4 S.W. 689, 92 Mo. 343, 1 Am. St.

Rep. 721 ; (1890) Witting v. St. Louis &
S. F. Ry. Co., 14 S.W. 743, 101 Mo. 631, 10

L. R. A. 602, 20 Am. St. Rep. 636 ; (1894)

E. O. Stanard Milling Co. v. White Line
Cent. Transit Co., 26 S.W. 704, 122 Mo.

258;

App. 1905. Jones v. St. Louis & S. F. R.

Co., 91 S.W. 158, 115 Mo. App. 232 ; (1906)

Griffin v. Wabash R. Co., 91 S.W. 1015,

115 Mo. App. 549 ; Ficklin v. Wabash R.

Co., 93 S.W. mi, 117 Mo. App. 211; Ful-

bright v. Wabash R. Co., 94 S.W. 992, 118

Mo. App. 482.

Though common carriers may limit their

common-law liability by special contracts,

they cannot thus protect themselves against
the consequences of their own negligence.

Sup. 1873. Ketchum v. American Mer-
chants' Union Express Co., 52 Mo. 390;

(1875) Read v. St. Louis, K. C. & N. R.

Co., 60 Mo. 199 ; (1870) Snider v. Adams
Express Co., 63 Mo. 376 ; (1877) Oxley v.

St. Louis, K. C. & N. Ry. Co., 65 Mo. 629 ;

App. 1899. Nickey v. St. Louis, I. M. &
S. Ry. Co., 35 Mo. App. 79; (1899) D.
Klass Commission Co. v. Wabash R. Co.,

80 Mo. App. 164.

Sup. lb'67. A common carrier may not

restrict his liability so as to exempt himself

from liability for losses caused by a neglect
of that degree of diligence which the law casts

upon him in his character of bailee. Levering
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T. Union Transp. & Ins. Co., 42 Mo. 88, 97 Am.
Dec. 320.

Sup. 1024. Contracts by common carri-

ers and similar public service corporations to

exempt themselves from either total or par-

tial liability for negligence are void as against

public policy regardless of whether they rest

upon a consideration. State ex rel. Western
Union Telegraph Co. v. Public Service Com-
mission, 204 S.W. 669, 304 Mo. 505, 35 A. L.

R. 328.

App. 1870. An express company cannot,

by contract limiting its liability for loss of or

damage to goods, shield itself from liability

for its carelessness or neglect. Kirby v.

Adams Express Co., 2 Mo. App. 369.

App. 1889. A common carrier is excused

from delivery of goods when they have been

seized under legal process, but is not relieved

from liability for failure to deliver goods by
showing that a city marshal, acting as depu-

ty sheriff of a county, seized the goods pur-
suant to a telegram from a sheriff of another

county holding a writ of attachment against
the shipper, even though the carrier is under
a social contract exempting it from liability,

as such contract cannot exempt it from the

negligence of its employe's. Nickey v. St.

Louis, I. M. & S. Ry. Co., 35 Mo. App. 79.

App. A carrier cannot contract against
its own negligence. (181)0) Conover v. Pacific

Express Co., 40 Mo. App. 31 ; (1897) Keller-

man v. Kansas City, St. J. & C. B. R. Co., 68

Mo. App. 255; (1909) Libby v. St. Louis, I.

M. & S. Ry. Co., 117 S.W. (159, 137 Mo. App.

276; (1911) Leas v. Quincy, O. & K. C. R.

Co., 136 S.W. 9G3, 157 Mo. App. 455.

App. 1910. A shipper may by the writ-

ten contract of shipment release for a valu-

able consideration the carrier from damages
from its prior negligent delay in providing
cars or loading the shipment. Holland v.

Chicago, R. 1. & P. Ry. Co., 123 S.W. 987, 139

Mo. App. 702.

App. 1917. A carrier cannot exempt it-

self by contract from liability for its negli-

gence in not furnishing safe vehicles for trans-

porting goods. McDaniel Milling Co. v. Mis-

souri Pac. R. Co., 191 S.W. 1021.

App. 1925. Strike not as matter of law

negligence, and stipulation exempting carrier

from liability for delay on account thereof in

transporting interstate shipment is valid, if

made in good faith. Warner v. St. Louis-San

Francisco Ry. Co., 274 S.W. 90, 218 Mo. App.
314.

$=s>151. Mode or form of limitation.

Sup. 1924. Basing of rates by common
carriers and similar public service corpora-
tions in part on liability involved in a given
service is determination in advance of the
maximum amount thereof, a liquidation of

the damages contingent upon nonperformance
of the service, and is not a limitation of lia-

bility for negligence. State ex rel. Western
Union Telegraph Co. v. Public Service Com-
mission, 264 S.W. 669, 304 Mo. 505, 35 A. L.

R. 328.

App. 1897. A contract between a ship-

per and a carrier to limit the liability of the

latter in case of loss must be founded on a

special agreement, to which the shipper as-

sented, for a lower rate of freight than would
have been charged but for such special con-

tract, and the consideration of reduced com-

pensation will not be presumed in the absence
of proof from the agreement limiting the

carrier's liability. Kellennan v. Kansas City,

St. J. & C. B. Ry. Co., 68 Mo. App. 255.

App. 1911. The mere fact that a ship-

per shipped under a rate prescribed for lim-

ited liability, instead of under a greater rate,

prescribed for unlimited liability, would not

operate as a limitation upon the carrier's

common-law liability ; nor would the addi-

tional fact, in case of an interstate ship-

ment, that the rates in force were on file

with the Interstate Commerce Commission
and duly posted in the carrier's depots and
freight offices, as required by the interstate

commerce act, operate as constructive knowl-

edge, sufficient as a basis of a contract limit-

ing liability of the carrier through an accept-

ance, by the mere act of shipping the goods
under the lesser rate. Drey & Kahn Glass

Co. V. Missouri Pac. Ry. Co., 136 S.W. 757,

156 Mo. App. 178.

App. 1914. Under the federal regulations
of interstate shipments, a carrier cannot, by
mere stipulation in an independent contract,

such as a lease of an elevator having no con-

nection \vith a contract for the shipment of

goods, relieve itself of its liability as a com-
mon carrier for the loss of goods. Morrison
Grain Co. v. Missouri Pac. Ry. Co., 170 S.W.

404, 182 Mo. App. 339.

Notice.

See explanation, page Hi.

. Bill of lading or dripping
receipt.

App. 1876. A special contract limiting

the liability of a common carrier may be es-

Consult Pocket Part for later cases. For explanation, see page Hi.
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tablished by showing the consignor's accept-
ance of a receipt stating a limitation. Kirby
V. Adams Express Co., 2 Mo. App. 369.

App. 1890. Under Kurd's 111. St. 1874, p.

268, 1, providing that, whenever any prop-
erty is received by a common carrier to be

transported it shall not be lawful for such
carrier to limit his common-law liability safe-

ly to deliver such property by any stipulation
or limitation expressed in the receipt given
for such property, and the decision of the

courts of Illinois, the acceptance of a receipt
or bill of lading with printed conditions or

notice limiting the carrier's liability without
dissent will not establish the contract of lim-

itation, but such assent must be shown by
other and additional evidence. Ilartinann v.

Louisville & N. R. Co., 39 Mo. App. 88.

App. 1903. An express company acting
as a collector cannot limit its liability us such
for accepting a draft instead of money to that
of a forwarder, nor to a definite sum, by stip-
ulations in its receipt given for the claim to

be collected. Gowling v. American Exp. Co.,
76 S.W. 712, 102 Mo. App. 360.

App. 1914. Plaintiff, an experienced jewT
elry salesman, being compelled to ship jewel-

ry cases by freight, held charged with actual

notice of a stipulation on the back of the bill

of lading exempting the carrier from liability

except by social agreement containing the

stipulated value of the articles indorsed there-

on. Hussell v. Quincy, O. & K. C. 11. Co., 164
S.W. 164, 177 Mo. App. 186.

App. 1918. A bill of hiding in nn inter-

state shipment must be regarded as contain-

ing the entire contract upon, which the re-

sponsibilities of the parties rest. Cudahy
Packing Co. v. IHxby, 205 H.W. S65, 199 Mo.
App. 589, certiorari denied 39 S. Ct. 19, 248
U. S. 577, 63 L. Ed. 429.

App. 1927. Limitation, in bill of lading,
of re-icing fruit car to regular icing sta-

tions, does not save carrier from liability for

damages caused by failure of carrier to ex-

ercise care required to re-ice in transit.

Aurora Fruit Growers' Ass'n v. St. Louis-San
Francisco liy. Co., 297 S.W. 440, 220 Mo. App.
1316.

=a!54. Consideration.

Carriage of live stock, see post, @=218.

Sup. 1887. Where parties agree on

Her assumes liability only to the extent of
the agreed value of the property, such stipu-
lation is valid and binding and does not con-
travene the rule which forbids the carrier to

stipulate against his own negligence. McFad-
den v. Missouri Pac. R. Co., 4 S.W. 689, 92 Mo.
343, 1 Am. St. Rep. 721.

Sup. 1899. A limitation in a shipping
contract of the measure of recovery is not

binding unless based on a special rate. Rich-
ardson v. Chicago & A. Ry. Co., 50 S.W. 782,
149 Mo. 311.

Sup. 1900. A contract of shipment of
goods from one state to another stated that
the rate charged was special, and given in
consideration of a limited valuation placed on
the goods, for which the carrier should be
liable. The evidence showed that the rate

charged for shipment was the regular rate.

Held, that the contract of shipment did not
limit the consignee's right to recover the full

value of goods lost in transit, and the fact that
the shipper was required to sign a stipulation
that the carrier's liability should not exceed
a certain amount, in order to get the rate
charged plaintiff, does not show that the rate

charged was not the regular rate. Ward v.

Missouri Pac. Ry. Co., 58 S.W. 28, 158 Mo.
226.

Sup. 1918. An agreement limiting recov-
ery of damages for injuries to a shipment of
rugs in bales to $50 held invalid for want of

consideration; there being no alternative
rato for rugs so packed for the shipper to

choose, and hence no consideration supporting
tho contract. Der Hogosian v. Atchison, T.
& S. F. Ry. Co., 202 S.W. 1078.

App. 1890. Where the shipper of an ex-

press package which was valuable failed to-

stato its value to the carrier's receiving agent,
and the receipt given provided that the car-
rier should not be liable for any loss over $50
unless the value of the article had been given,
such provision was not binding on the ship-
per, there having been no contract for a lower
freight rate in view of such value, and it not
api*aring that, the shipper even knew what
tho rate would be, since the charges were to
be paid by the consignee. Conover v. Pacific
Express Co., 40 Mo. App. 31.

App. 1894. Where the uncontradicted
evidence shows that the full freight rate was
paid for a shipment, a contention that a
clause in the bill of lading exempting the

fixed valuation of the property, and a special railroad from loss by fire was supported by
and reduced rate of freight is given and re- a reduced rate cannot be sustained. Hance v
ceived, based on the condition that the car- Wahash Western Ry. Co., 56 Mo. App 476
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App. 1894. The fact that the freight rate

charged in a given contract is the same rate

charged everybody who ships under a like

contract does not show that such rate Is in

fact a reduced rate; but where the carrier

has in force, and for practical application, a

higher rate for shipments made without con-

tract for release than the rate charged in

the contract containing such release, such

contract has a sufficient consideration, and,

in an action by the shipper for damages, de-

fendant, may show such reduced rate to limit

its liability to the amount stipulated in the

contract. Duvenick v. Missouri Pac. Ry. Co.,

57 Mo. App. 550.

App. 1897. The contract made by a car-

rier with the shipper in which the latter

sought to limit its liability for loss by its

negligence recited that "in consideration of

tariff dollars per car the said railroad com-

pany agrees to transport one car" between

two points specified. Held, that the contract

does not show an agreement for a lower rate

of freight as a consideration for the limitation

of its liability, the tariff rate being one fixed

by the railroad commissioners, and the one

the carrier is authorized to charge where its

liability is not limited. Kcllerman v. Kan-

sas City. St. J. & C. B. Ry. Co., G8 Mo. App.
U33.

App. 1S<)S. A recital in a contract for

transportation, that the rate charged was less

than the regular tariff rate, when such con-

tract did not apply, lias the effect of stating

that there was a regular tariff rate for ship-

ment not covered by social contracts, and

that the rate charged was less than such

higher rate, and therefore the recitals in the

contract were prima facie evidence of the

fact that there was a higher legal rate than

that charged, and that the latter was a re-

duced rate, and hence a sufficient considera-

tion for the exemption from liability for the

loss of live stock shipped beyond $100. Wy-
rick V. Missouri, K. & T. Ry. Co., 74 Mo. App.
400.

App. 1903. A contract limiting the lia-

bility of a carrier with respect to the ship-

ment of goods must be supi>orted by a suffi-

cient consideration. Phunix Powder Mfg.

Co. V. Wabash R. Co., 74 S.W. 492, 101 Mo.

App. 442.

The clause in a bill of lading limiting the

carrier's liability will not be held valid on

the ground that a reduced rate was intended,

no rate being specified, and none being talked

of by the parties. Id.

App. 1903. A stipulation In a written
contract of shipment placing a limited value
on the property shipped in case of its loss by
the default of the carrier, when not made in

consideration of special or reduced rates, is

not binding on the shipper. 101 Live Stock
Co. v. Kansas City, M. & B. R. Co., 75 S.W.

782, 100 Mo. App. 674.

App. 1904. Where a contract partially

exempting a railroad from liability for in-

jury to goods shipped was made in consid-

eration of a reduced rate, but the company
charged a rate in excess of that stipulated in

the contract, it was not entitled to insist

upon its exemption from liability. Hendrix
v. Wabash R. Co., 80 S.W. 970, 107 Mo. App.
127.

App. 190G. Where a carrier failed to

comply with the interstate commerce act,

requiring the posting of a schedule of rates

at all stations, etc., a limitation of liability

in an interstate shipment, recited to be in

consideration of reduced rates, was void for

want of consideration, as the carrier had un-

der the circumstances but one rate. Griffin

v. Wabash R. Co., 91 S.W. 1015, 115 Mo. App.
549.

App. 1900. A stipulation in a contract of

affreightment that the carrier shall not be

liable for loss or injury to the goods unless

a claim therefor is made in writing within

five days after the arrival of the shipment at

its destination is supported by sufficient con-

sideration. Freeman v. Kansas City South-

ern Ry. Co., 93 S.W. 302, 118 Mo. App. 520.

App. 1906. A contract for the shipment
of freight limiting the carrier's liability, in

consideration of the shipper "securing a re-

duced rate of freight," can be sustained, if at

all, only on proof of such consideration.

Ficklin v. Wabash R. Co, 93 S.W. 847, 117 Mo.

App. 221.

App. 1906. The agreement in a contract

of affreightment to limit the carrier's lia-

bility in case of loss of the goods to $5 per

hundredweight fails for lack of considera-

tion ; the contract disclosing no considera-

tion.- Meyers v. Missouri, K. & T. Ry. Co., 96
S.W. 737, 120 Mo. App. 288.

App. 1906. A railroad, In compliance
with the Interstate Commerce Act p'aced on
file with the Interstate Commerce Commis-

sion, a schedule of tariffs, showing two rates.

The railroad subsequently contracted to carry

goods. No freight rate was agreed to, either

verbally or in the bill of lading, the latter not

reciting that a reduced rate was charged.
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Held, that no consideration was shown for a lading making notice of a claim for damages
contract limiting the liability of the railroad to goods in transit a condition precedent to
on account of carrying the property for the recovery by the shipper. Blackmer & Post
lower rate. Pho?nix Powder Mfg. Co. v. Wa- Pipe Co. v. Mobile & O. R. Co., 119 S.W. 1,

bash R. Co., 97 S.W. 250, 120 Mo. App. 500. 137 Mo. App. 479.

App. 1909. A carrier may for a con-
sideration limit its common-law liability.
Simmons Hardware Co. v. St. Louis, I. M. &
S. Ry. Co., 120 S.W. GG3, 140 Mo. App. 130.

App. 1909. A mere agreement of a car-

rier to transi>ort does not furnish a consid-
eration for an agreement to limit its com-
mon-law liability, but can only be effected by
rendering to the shipper a special considera-

tion, such as a reduced freight rate. Burgh-
er v. Wabash R. Co., 120 S.W. 073, 139 Mo.
App. 02.

Where a carrier's limited liability con-
tract recited that it was given in considera-
tion of a reduced freight rate, but plaintiff

proved that there was no reduction in the rate

charged in fact, and there was no other spe-
cial consideration for a condition requiring
notice of loss within 10 days, such condition
was unsustainable. Id.

App. 1910. A shipping contract, recit-

ing that the charge for transportation was
at the tariff rate, is a contract for the rate

charged for shipments under a nonrelease

contract, though it also recites that the rate
is less than the rate charged for shipments
at the carrier's risk, and hence there is no
consideration for a stipulation releasing the
carrier from certain liability. Holland v.

Chicago, R. I. & P. Ry. Co., 123 S.W. 9cS7, 139
Mo. App. 702.

App. 1910. Mere agreement for trans-

portation between parties to a shipment will

not supix>rt an agreement to limit the car-

rier's common-law liability; an independent
consideration such as a reduced rate being
necessary. McElvain v. St. Louis & S. F. R.

Co., 131 S.W. 730, 151 Mo. App. 12<J.

If an agreed valuation was merely a cloak
to limit liability to a sum less than the real

value, the contract is not valid as against a
loss due to negligence. Id.

App. 1910. A contract of carriage limit-

ing the liability of the carrier regardless of

actual loss must be based on a considerati^ii.

Burns v. Chicago, R. I. & P. Ry. Co., 132
S.W. 1, 151 Mo. App. 573.

App. 1911. A common carrier may, for
a valuable consideration, limit the amount
of damage's to be paid the owner for any loss

App. 1907. Provision in a bill of lading

exempting the carrier from loss of the prop-
erty by fire is valid only in case a reduced
rate or other consideration is allowed the

shipper therefor. Scott County Milling Co. v.

St. Louis, I. M. & S. li. Co., 104 S.W. 924, 127
Mo. App. 80.

Provision in a bill of lading that the car-

rier's liability as such terminates on arrival

of the property at the place of delivery, with-

out which such liability continues till there
has been reasonable time for removal of the

property, requires a consideration to make it

valid. Id.

App. 1908. That a shipper received the

benefit of a reduced freight rate applicable
where the carrier's liability is limited suj>-

ports a limited liability contract, regardless
of a recital in the contract to that effect.

Mires v. St. Louis & S. F. K. Co., 114 S.W.

1052, 134 Mo. App. 379.

Limitation of a carrier's liability in a
contract to carry freight is void unless it

appears from recitals in the contract or from
other competent evidence that a reduced

freight rate was given. Id.

Where a contract to carry freight recites

that, in consideration of a reduced freight

rate, the carrier's liability shall be limited

to a specified valuation, the shipper cannot

show, in the absence of a showing of fraud or

imposition, that he did not know that the car-

rier had a higher rate than that charged.
Id.

App. 1909. A stipulation fixing the value
of property shipped at loss than its real val-

ue must be supported by a consideration in

order to limit recovery to the value fixed.

Wilcox V. Chicago Great Western Ry. Co., 115

S.W. 1001, 13.r> Mo. App. 193.

App. 1909. A stipulation in a shipping
contract that the carrier shall not be liable

for injury unless notice thereof is given with-

in a specified time is a limitation on the com-
mon-law liability and to be valid must be

supported by an independent consideration.

Libby v. St. Louis, I. M. & S. Ry. Co., 117
S. W. 659, 137 Mo. App. 270.

App. 1909. There must be a considera-

tion to sustain the stipulation in a bill of
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or injury to the shipment by the carrier's neg-

ligence, but a stipulation placing a limited

valuation on the property shipped, in case of

loss by the carrier's fault, when not made in

consideration of special or reduced rates, is

not binding on the shipper. Leas v. Quincy,
O. & K. C. R. Co., 136 S.W. 963, 157 Mo. App.
455.

Where a carrier had but one regular rato

Applicable to a given class of property, it is

not a reduced or a special rate that will servo

as a consideration for an owner's risk con-

tract, as the word "reduced" implies a com-

parison, and it is not permissible to go out-

side the subject-matter to seek the compari-
son ; but it must be made with another higher
rato on the same class of property, and where
there is no such rate there can be no reduc-

tions. Id.

App. 1914. A general provision in a bill

of lading covering an interstate shipment
that claims for damage must be made in writ-

ing to the carrier, within four months after

delivery, or after reasonable time has elapsed
for delivery, in order to make the carrier lia-

ble, is valid, though not supported by any
special consideration. Johnson Grain Co. v.

Chicago, B. & Q. It. Co., 104 S.W. 182, 177 Mo.

App. 194.

App. 1916. Under Interstate Commerce
Act, 2, 3, an interstate carrier may fix

u reduced rate limiting its liability, and such

limitations are valid if the rates be open
to all. Stubblefield v. St. Louis & S. F. It.

Co., 184 S.W. 149, 194 Mo. App. 396.

App. 1916. Stipulation in contract of

shipment placing a limited valuation on the

projverty shipped in case of loss by the de-

fn ult of the carrier, when not made in con-

sideration of a special or reduced rate of ship-

ment, is not binding on the shipper. Wilson
V. Chicago Great Western R. Co., 190 S.W. 22.

App. 1923. If stipulations printed on
the back of a receipt issued by a carrier, and

providing that a suit for loss of shipment
must be brought within a certain time, rise

to the dignity of a contract, there must have
been a consideration for it, otherwise the

statutory limitations apply. Peters v. Ameri-
can Ry. Express Co., 256 S.W. 100.

<=s155. Ascent of consignor or owner.
See ante, @=154.

Admissibility of evidence, see post,

Carriage of live stock, see post,

Sup. 1876. Where stipulations limiting
the liability of a carrier are contained in the

body of a receipt given to the consignor in a
way not calculated to escape observation,
such stipulations composing a part of it, be-

ing plainly written or printed, and the instru-
ment itself showing on its face that it is not

merely a receipt, and it being accepted by the

consignor in the transaction of the business
to which it related, it was his duty to read
it, and in the absence of proof of fraud, im-

position, or deceit, the law presumes that

he had knowledge of its contents. It is not
the carrier's duty to call the consignor's at-

tention to the stipulations. Snider v. Adams
Express Co., ($ Mo. 376.

App. 1897. A special contract exonerat-

ing a carrier from liability for negligence
must be assented to by the shipj>er in order to

be binding on him. He-Herman v. Kansas
City, St. J. & C. B. Ry. Co., 68 Mo. App. 255.

App. 1910. The public may insist on

property being accepted for transportation by
carriers without any limitation of their re-

sponsibility. Robert v. Chicago & A. R. Co.,

127 S.\V. 925, 148 Mo. App. 96.

Though carriers may restrict their lia-

bility as insurers, such privilege is for the

benefit, of the public, as well as of carriers,

and does not permit the carriers to impose
conditions restricting liability, whether pa-
trons desire such terms or not, but for such a

limitation to be valid the carrier must be

willing to assume the full responsibility im-

posed by law, and must allow the owner the

privilege of choosing between a restricted and
full liability. Id.

App. 1910. A carrier's liability cannot
be limit eel without the shipper's assent. Mc-
Elvain v. St. Louis & S. F. R. Co., 131 S.W.

736, 151 Mo. App. 126.

<@=a!56. Operation and effect of limita-
tion In general.

Carriage of live stock, see post, $=>218.

<=>1BO (1). In general.

Sup. Where the loss of or injury to a
cargo, shipped on a railroad, occurs from any
of the causes excepted in a bill of lading, in
order that the company may be relieved from
liability, it must appear that the exception
named is the proximate and sole cause of the

damage. If the negligence of the carrier

mingles with it as an active and co-operative
cause, the carrier will be responsible.- (1875)
Read v. St. Louis, K. C. & N. R. Co., 60 Mo.
199; (1877) Oxley v. St. Louis, K. C. & N. Ry.
Co., 65 Mo. 629.
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Sup. 1899. Terms In a contract in dero-

gation of law arc, like provisions in a statute

in derogation of the common law, construed

strictly. For instance, it is so when a common
carrier undertakes, to limit his liability by a

special agreement with the party. He can

claim nothing beyond what is plainly within

the words. Richardson v. Chicago & A. R.

Co., 50 S.W. 782, 149 Mo. 311.

App. 1885. Where a seller of goods de-

livers them to a common carrier to be trans-

ported to the buyer, the seller's agreement
with the carrier, limiting the latter's lia-

bility, is binding on the buyer in the absence

of any showing that the seller disclosed the

fact that he was acting as agent of the buyer.

Craycroft v. Atchison, T. & S. F. Ry. Co., 18

Mo. App. 487.

App. 1903. A shipper, by suing on a con-

tract evidenced by a bill of lading, does not

admit that the provision therein limiting the

carrier's liability is valid, and supported by
consideration. Phomix Powder Mfg. Co. v.

Wabash R. Co., 74 S.W. 492, 101 Mo. App.
442.

App. 19D9. A shipping contract stipulat-

ing that in consideration of a reduced rate the

Shipper releases the carrier for breach of any
contract to furnish cars at any particular

time releases a claim for damages for failure

to furnish cars at a time agreed on, which

damages had accrued when the contract

was signed. Freeman v. St. Louis & S. F.

R. Co., 122 S.W. 1, 138 Mo. App. 322.

App. 1909. Proof that brine had run off

fish shipped in barrels, and that the barrels

during transportation had been punctured,

and that the fish were injured thereby, did not

prove a leakage within the bill of lading,

relieving the carrier from liability for dam-

ages caused by leakage. A. C. L. Haase &
Sons Fish Co. v. Merchants' Despatch

Transp. Co., 122 S.W. 302, 143 Mo. App. 42.

App. 1910. Where a shipper had bulk

corn, which was shipped in a stock car,

sacked en route without removing it from

the car, and redelivered it for transportation

under a bill of lading providing that damage
on account of being loaded in a stock car

was at the owner's risk, the carrier was not

liable for damage to the corn by it being

loaded in the stock car. Nicholson v. St.

Louis & S. F. R. Co., 124 S.W. 573, 141 Mo.

App. 199.

Q^lRU (2). Lou* canned liy nejfllffence or
wrongful act of carrier.

Sup. 1875. Notwithstanding that, by the

bill of lading, it was stipulated that a cargo

of potatoes was to be carried by a railroad at

tho owner's risk of freezing, held, that the

road would be liable for all such damage caus-

ed by the failure to forward the potatoes with

reasonable dispatch. Read v. St. Louis, K.

C. & N. R. Co., 60 Mo. 199.

App. 1910. The exemptions and restric-

tions stipulated for in a contract of carriage

do not relieve the carrier from liability for

the consequences of its own negligence.

Halm v. St. Louis, K. C. & C. R. Co., 125 S.

W. 1185, 141 Mo. App. 453.

&=157. Limitation to liability of for-
warder or warehouseman.

Sup. 18S4. After goods have arrived at

their destination, the responsibility of the

carrier therefor may be controlled by a spe-

cial contract between the parties, or a local

custom. Gashweiler v. Wabash, St. L. & P.

Ry. Co., 83 Mo. 112, 53 Am. Rep. 558.

Sup. 1894. Under a stipulation in a bill

of lading that the company "agree to for-

ward" and deliver the freight to the consignee,

"the damages incident to railroad transiM>rta-

tion, loss or damage by fire or the elements

while at depots oxcepted," the company is not

liable for damages from those causes at de-

pots where the cars containing the freight

stop while in transit. E. (). Standard Milling

Co. v. White Line Cent. Transit Co., 20 S.W.

704, 122 Mo. 258.

App. 1876. A provision in a bill of lad-

ing issued by a carrier that, if the goods are

not removed within 24 hours after tbeir ar-

rival at their destination, the carrier shall

be liable only as a warehouseman, is binding,

Bush v. St. Louis, K. C. & N. Ry. Co., 3

Mo. App. (J2.

$=a158. Limitation of amount of liabil-

ity.

Carriage of live stock, see post, @218.

<S=al.V* (1). In general.

Sup. 18S7. Whether a stipulation in a

contract of shipment, whereby a common
carrier limits his liability to a certain fixed

sum for each head of stock to be transported,

shall limit the shipper to such sum in case

the goods are destroyed by the carrier's neg-

ligence, depends on the fact whether the

shipper has received adequate consideration

for the concession. If obtained from the

shipper by a false representation that his

goods are to be carried at a special and re-

duced rate in consequence thereof, such a

stipulation is not binding upon him, in the

absence of bad faith on his part towards the

This Digest is compiled on the Key-Number System. For explanation, see page III.



CARRIERS

carrier. McFaddcn T. Missouri Pac. Ry. Co.,
4 S.W. 680, 02 Mo. 343, 1 Am. St. Rep. 721.

Sup. 1022. A provision in bills of lading
that the measure of damages for loss of the

goods shall he the value of the goods at the
time and place of shipment, and not of desti-

nation, is valid and binding on the parties.

Kemper Mill & Elevator Co. v. Hines, 230
S.W. 803, 203 Mo. 88.

App. 1802. It is competent for a rail-

road company to enter into a special contract
for the shipment of goods providing that the

damages recoverable for injury to the goods
or mistake in shipment shall be the value of

the goods at the place of shipment. Rogan v.

Walmsh Ry. Co., 51 Mo. App. (J65.

App. 1807. Whore a shipment is made
under a contract which places a valuation on
the goods shipped of $5 per 100 pounds, and
provides that in case of damage done to the

goods the shipper should only recover for

actual damage done, which in no case should
exceed the agreed valuation, and the goods
shipped are damaged only, and not totally

destroyed, the shipper is entitled to recover

only the proportionate value fixed by the con-

tract. Goodman v. Missouri, K. & T. Ry. Co.,

71 Mo. App. 4GO.

App. 1800. A bill of lading issued by a
carrier provided that the amount of damage
accruing to the owner of the goods shipped, in

so far as the same should fall on the initial

or any connecting carrier, should be computed
by the value of the said goods at the place
and time of shipment, and that the company
paying such loss should have the full benefit

of an insurance that might have been effected

upon or on account of said goods. Held, that

the stipulation was meant to cover the loss

017 damage done to the goods themselves, and
did not cover the owner's damage sustained

by reason of a mere failure to carry or deliver

the goods in a reasonable time. I). Klass
Commission Co. v. Wabash R. Co., 80 Mo.

App. 104.

App. 1010. A provision in the bill of lad-

ing fixing the measure of damages for loss of

property held not to fix the measure of dam-
ages for delay in transportation. Morrow v.

Missouri Pac. Ry. Co., 123 S.W. 1034, 140
Mo. App. 200.

App. 1010. Where a contract in the bill

of lading provided that no carrier should be
liable for more than the value of the goods at
the time and place of shipment, the measure
of damages was the difference in value at the

point of shipment; and an instruction, in an

action for damages to the goods, setting two
markets, that at the point of shipment, and
that of the destination, was erroneous. Dean
v. Toledo, St. L. & W. R. Co., 128 S.W. 10,
148 Mo. App. 428.

App. 1013. Where a bill of lading limit-
ed the carrier's liability in case of loss to ten
times the freight, it was immaterial, in an ac-
tion on the contract for loss of goods, that

prior to its execution the carrier's agent was
notified that the goods were worth close to

$5,000. American Silver Mfg. Co. v. Wabash
R. Co., 15G S.W. 830, 174 Mo. App. 184.

Where freight was shipped in intestate
commerce at a rate granted on condition that
the carrier's liability be limited to ten times
the freight, such limitation was valid under
the Interstate Commerce Act and its amend-
ments, and in the absence of fraud fixed
the amount of plaintiff's recovery in an action
on the contract for loss of the goods. Id.

App. 101(5. A contract provision limit-

ing the amount of recovery in case of loss or

damage to an interstate commerce shipment
is valid. T>r>noho v. Missouri Pac. Ry. Co., 187
S.W. 141, 103 Mo. App. G10, transferred from
Supreme Court 184 S.W. 1140.

App. 1010. Under contract of shipment,
stipulation that carrier should be liable for

damage computed on the bona fide invoice

price, if any, to the consignee, the shipper of
soda fountain purchased for .$100, though ac-

tually forth $250, could recover only tho cost

price, where it was destroyed in transit.

Wilson v. Chicago Great Western R. Co., 100
S.W. 22.

App. 1018. Where the bill of lading stip-

ulated the measure of damages in case of loss

or damage to goods, the amount of damapes
should be governed thereby, although, in the
absence of such a provision, the measure of

damages would have been otherwise. Cudaby
Packing To. v. Hixby, 205 S.W. 865, UK) Mo.

App. 5M>, certiorari denied 30 S. Ct. 10, 248
U. S. 577, G3 L. Ed. 420.

App. 1021. Even in case of a conver-
sion by the carrier of an interstate shipment
of lumber, the measure of damages is its

market value at the time and place of conver-

sion, and a provision limiting recovery to its

value at the place of shipment is void, since

it would prevent recovery of the full actual
loss if enforced. Huschow Lumber Co. v.

Hines, 220 S.W. 451, 200 Mo. App. 681.

App. 1023. A provision, in a bill of lad-

ing for interstate shipment, that damages are

Consult Pocket Part for later cases. For explanation, see page iii.
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to be estimated at point of shipment, would he
of no avail under the Carmack Amendment to

the Interstate Commerce Act. Taylor v. St.

Louis & II. R. Co., 250 S.W. 499.

App. 1925. Provision in bill of lading

limiting damages unenforceable. Marshall
Land & Mercantile Co. v. Missouri Puc. R.

Co., 270 S.W. 422.

App. 1028. To avoid liability for value

of thing destroyed in transit, carrier must
obtain written agreement from shipper limit-

ing liability (Hepburn Act, as amended by Act

March 4, 11)15, and Act Aug. I), 1010 [40 USCA
20J). Hunter v. American Ry. Express

Co., 4 S.W.(lM) 847.

<te>15H (2). Limitation of nmonnt vrhcre
value IH not dicieloMeil.

App. 1S07. Where the shipi>er and car-

rier by the terms of the contract (if shipment
have agreed that the value of the goods at

the point of shipment shall be the measure
of damages in case of loss, it is error to give
an instruction fixing the measure of plaintiff's

damages at the value of the goods at the

place of destination, allowing no deduction
for freight. llorner v. Missouri Pac. Ry.
Co., 70 Mo. App. 2sr>.

App. 190S. Under the law of New York
where the shipper of goods states no value,

the carrier is liable for the actual value of

goods negligently lost, but one who under-
values to obtain a lower rate risks the differ-

ence between the real value of the goods and
the lesser value assumed in the carrier's re-

ceipt. Townsend & Wyatt Dry (Joods Co.

v. United States Express Co., 113 S.W. 1101,
133 Mo. App. 083.

tonm canned by neRlifrence or
wrongful net of carrier.

Sup. 18.S1. A contract between a carrier

and shipper, limiting the right of recovery, in

case of injury to or loss of the property, to a
sum agreed on as its tine value, does not ex-

empt, the carrier from liability for its negli-

gence, and is enforceable. ITarvey v. Terre
Haute & I. R. Co., 74 Mo. 538.

App. 1007. A stipulation in a bill of lad-

ing that the damage shall be computed at the
value of the goods at the place and time of

shipment is valid when fairly made, even

though the loss occurs by the carrier's negli-

gence and the stipulation is not supported by
a reduced rate of freight or other special con-

sideration. Gratiot Street Warehouse Co.

v. Missouri, K. & T. Ry. Co., 102 S.W. 11, 124
Mo. App. 545.

App. 1908. A carrier of goods can limit

its liability for negligence when the shipper
fixes a valuation upon the goods, and agrees
that the carrier's liability shall not exceed
such value, where a higher rate is charged on
goods of greater value. Townsend & Wyatt
Pry Goods Co. v. U. S. Express Co., 113 S.W.
1101, 133 Mo. App. 083.

App. 1008. While a carrier cannot con-
tract to exempt itself from liability for neg-

ligence in transporting property, a contract

limiting liability to an agreed valuation will

be sustained, if supported by a sufficient con-

sideration. Mires v. St. Louis & S. F. R. Co.,

114 S.W. 1052, 134 Mo. App. 379.

App. 1012. A stipulation in a bill of lad-

ing as to measure of damages held valid and
enforceable. It. E. Funsten Dried Fruit &
Nut To. v. Toledo, St. L. & W. R. Co., 143 S.

W. 839, 103 Mo. App. 420.

App. 101(5. Under the Interstate Com-
merce Act and the Carmuck Amendment, a
bill of lading in accordance therewith, on an
interstate shipment, stipulating that the loss

or damage for which the carrier is liable

shall be computed on the basis of the value
of the property at the time and place of the

shipment, etc., limits the carrier's liability,

even in suit for its conversation of the goods.
F. W. Krockmau Commission To. v. Mis-

souri Pac. Ry. Co., 188 S.W. 020, 105 Mo. App.
007.

. Requirement of notice of lots.

Consideration of stipulation for notice, see

ante, <3=154.

Limitation of liability in respect to livestock,

see post, @

). In general.

App. 1885. A common carrier may stip-

ulate that claims for loss or damage shall not
be allowed nor sued for unless written no-

tice, verified by affidavit, has been given.

Brown v. Wabash, St. L. & P. Ry. Co., 18 Mo.

App. 508.

App. 1000. Where a carrier learned of

the damaged condition of a shipment on its

arrival at the point of destination, and was
afforded opportunity to investigate the na-

ture and extent of the damage, the failure to

give notice of damage, as required by tl' *

bill of lading, did not defeat a recovery.
Hardin v. Missouri Pac. Ry. Co., 90 S.W. 681,

120 Mo. App. 203.

App. 1910. It is not an unreasonable
condition in a shipper's contract that he be
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required as a condition precedent to the car-

rier's liability to give notice of his claim.

McElvain v. St. Louis & S. F. R. Co., 131

S.W. 730, 151 Mo. App. 126.

App. 1011. A stipulation in a shipping

contract requiring notice of claim for in-

juries is not contrary to public policy, and
is valid when reasonable in its application to

the particular facts of the case. McKinstry
v. Chicago, R. I. & P. Ry. Co., 134 S.W. 1061,

153 Mo. App. 546.

App. 1915. The requirement of a con-

tract of shipment that notice of claim for

loss be given at the point of shipment or

delivery is not satisfied by mailing it to an-

other point. Equity Elevator Co. v. Union

P'ic. Ry. Co., 177 S.W. 773.

App. 1916. A carrier of an intrastate

shipment may incorporate in the contract of

shipment a stipulation for written notice of

damages. Kolkmeyer v. Chicago & A. R. Co.,

182 S.W. 794, 192 Mo. App. 188.

App. 1916. Contract provision requiring

written notice of loss or damages in in-

terstate shipment cannot be waived. Donoho
v. Missouri Pac. Ry. Co., 187 S.W. 141. See

Carriers, @=>;>2(1!) in this Digest.

App. 1918. Shipper who, on day follow-

ing delivery of shipment of meat, sent car-

rier's agent, at place of delivery, letter speci-

fying shipment and notifying agent that meat-

was in spoilt condition, that claim would be

tiled and that investigation of cause of dam-

age should be made, substantially complied
with the provision in bill of lading requiring

claims in writing to be made to carrier at

point of delivery or at point of origin. Cu-

dahy Packing Co. v. Bixby, 2()r> S.W. 86f>, 199

Mo. App. 589, certiorari denied, 39 S. Ct. 19,

248 U. S. 577, 63 L. Ed. 429.

Shipper, who sent letter to carrier's

agent at point of delivery merely stating

that shipment of meat was "soft and smeary"
and requesting a report to enable company to

complete its record, without placing blame
on carrier or intimating that claim would be

filed, did not substantially comply with pro-

vision in bill of lading requiring written no-

tice of loss to carrier's agent. Id.

Where bill of lading of shipment from
Kansas City to New Haven provided for

claim in writing to carrier at place of deliv-

ery or at place of origin, the sending of a
formal written claim to carrier's freight
claim agent in St. Louis was not a substantial

compliance with such provision, notwith-

standing conference rulings Nos. 456 and
510 by the Interstate Commerce Commission.

Id.

App. 1920. Under express provision of

Act Cong. March 4, 1915 (38 Stat. 1197), fil-

ing of notice of claim is not a condition pre-
cedent to recovery for damages from negli-

gent delay in transportation of interstate

shipment. Hunt v. Hines, 223 S.W. 798, 204
Mo. App. 318.

App. 1922. Notice of a claim for dam-
ages to an interstate shipment is not required,
where the loss or damage complained of was
incurred while loading or unloading or in

transit by the carrier's negligence. White-
side v. Chicago, H. & St. P. Ry. Co., 239 S.

AV. ir>0.

<2). Limitation of time for prenent-
iiiKT claim.

App. 1889. A provision in a contract for

the shipment of goods by express, that the ex-

press company should not be liable for any
claim arising from the contract unless such

claim was presented in writing 60 days from
the date of the contract, did not limit the

right to recover for breach of a subsequent

parol contract by the company to return the

goods to the shipper from their point of orig-

inal destination, where they had been refused

by the original consignee. Green v. Pacific

Express Co., 37 Mo. App. 537.

App. 1899. A contract of shipment pro-
vided that no claim for damage to a shipper
should be allowed unless made in writing and

duly verified and delivered to the freight

claim agent of the railway within five days
after such goods arrive at their destination.

It appeared from the evidence that four days
after shipment plaintiff received a telegram

informing him of the arrival of the apples

shipped in a frozen condition, and the testi-

mony of plaintiff showed that he could not

know the nature and extent of his damages
until a month after the same accrued. Held,
that the rule in its application to the facts

was unreasonable and compliance by plain-

tiff with its terms was impossible, and fail-

ure to so comply could not be made available

to defeat the claims of plaintiff. Popham
v. Barnard, 77 Mo. App. 619.

App. 1904. The provision of a bill of

lading that the shipper shall give notice of

damages within five days after the arrival

of the property at its destination relates to

damages to the property, and not to damages
resulting from a change in the market dur-
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ing the wrongful delay in delivery. Loeb v.

Walmsh Ry. Co., 85 S.W. 118.

App. 1006. That a shipper of corn no-

'tified the carrier of injury to it due to de-

lay as soon as he learned of it, did not ex-

cuse him from the operation of a provision in

the contract of affreightment, that the car-

rier should not be liable for loss or damage
unless the claim should be made therefor in

writing within five days of the arrival of the

shipment at its destination, where no effort

was made for two weeks after the arrival of

the shipment to learn its condition though
the corn was shipped when the weather was
such that injury might have been expected
from delay. Freeman v. Kansas City South-

ern Ky. Co., 93 S.W. 302, 118 Mo. App. 020.

App. 1907. Though a bill of lading pro-
vides that claim for damages must be re-

ported by the consignee to the delivering line

within 30 hours after the consignee has been

notified of the arrival of the freight, other-

wise there shall be no liability, failure to

give the notice does not prevent recovery,

whore the agent of the delivering company
immediately knew about the destruction of

the property while in its possession, and no-

tice would havo done no good. Scott County
Milling Co. v. St. Louis, I. M. & S. It. Co.,

104 S.W. 924, 127 Mo. App. 80.

App. 1910. The provision in a bill of

lading that as a condition to liability of the

carrier all claims for damages must be re-

ported by the consignee in 3(5 hours after ar-

rival of the goods, refers solely to loss of or

damage to articles shipped, and not to spe-

cial damages to the owner from delay in

transportation. Morrow v. Missouri Pac. Ry.
Co., 123 S.W. 1034, 140 Mo. App. 200.

App. 1913. Under tho Interstate Com-
merce Act and its amendments, a provision
in a bill of lading on an interstate shipment
that a claim for loss should be made with-

in four months after delivery, or, on fail-

ure to deliver, within four months after a
roasonn ble time for delivery, held a valid

limitation on the carrier's common-law lia-

bility, and that a delivery of the box in which

goods claimed to be lost were shipped was a

delivery of the property, so as to start the

running of the time within which claim must
be made. Joseph v. Chicago, B. & Q. R. Co.,

157 S.W. 837, 175 Mo. App. 18.

App. 1914. Provision in a bill of lad-

ing that claims for delay should be made
in writing within four months after delivery
of the property hvld, not limited to damages

to the goods shipped, but to include injury
to fruit to have been packed in the barrels

shipped by their becoming overripe. Bailey
v. Missouri Pac. Ry. Co., 171 S.W. 44, 184 Mo.

App. 457.

App. 1915. Requirement of a contract
of shipment for notice of claim for loss, to be

given at point of delivery or shipment, with-

in four months after delivery, is reasonable

and valid. Equity Elevator Co. v. Union
Pac. Ry. Co., 177 S.W. 773.

App. 1910. Where shipment is inter-

state, stipulation of bill of lading that any
claim for loss or damage shall be made with-
in four months after delivery to carrier, and,
in case of failure to deliver to consignee, with-

in four months after reasonable time for de-

livery, is valid. Banaka v. Missouri Pac. Ry.
Co., 180 S.W. 7, 193 Mo. App. 345.

App. 1910. Provision in bill of lading,

issued on interstate shipment, that claims

for loss or damage should be made in writ-

ing at the point of delivery or origin, within

four months after a reasonable time for de-

livery had elapsed, held valid. Kemper Mill

Co. v. Missouri Pac. R. Co., 180 S.W. 8, 193

Mo. App. 400, transferred from Supreme
Court Kemper Mill & Elevator Co. v. Same
(1915) 178 S.W. 502.

App. 1910. The contract notice, requir-

ing a shipper to give notice to the carrier

within four months of loss or damage to in-

terstate shipment, is for the purpose of giv-

ing the carrier opportunity to investigate

the merits of the claim while the facts are

fresh and information readily obtainable.

R. W. Gess Commission Co. v. Illinois Cent. R.

Co., 180 S.W. 1130, 193 Mo. App. 677.

Under an interstate shipping contract

requiring the shipper to give written notice

to carrier within four months of delivery, for

loss, damage or delay, held that notice of dam-
age to berries "on account of delay," could

not mislead nor relieve the carrier of liabil-

ity, where the damage was caused not by de-

lay but by improper care in transit. Id.

App. 1917. Where shipment is Inter-

state, provision of bill of lading that claims
must be made in writing to carrier at points
of delivery or origin within four months,
etc., is valid, and effect must be given it in

case involving question of compliance. Bar-
ton v. Louisville & N, R. Co., 190 S.W. 379.

App. 1918. A bill of lading covering a

shipment of meat, providing that claims for
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loss, damage, or delay must be made in writ-

ing to the carrier at the point of delivery

within four months, is binding upon the ship-

per. Cudahy Packing Co. v. Atchison, T. &
S. F. Ry. Co., 201 S.W. 623, 198 Mo. App.
520.

App. 1928. Filing written claim within

6 months and 15 days after date of express

shipment is condition precedent to recovery
for nondelivery (Interstate Commerce Act,

as amended by CummiiiH Amendment [49

USCA g 20, par. 111). Mt. Arbor Nurseries

v. American Ry. Express Co., 300 S.W. 1051,

221 Mo. App. 241.

Verbal notice to carrier of claim for non-

delivery wirhin time specified in express re-

ceipt and statute was insufficient (Interstate

Commerce Act, as amended by Cummins
Amendment 149 USCA 20, par. 11]). Id.

=^159 (3). Wnlver of notice of claim or
defect* therein.

Sup. 1900. Where a contract of ship-

ment provided that all claims for damages by
the consignee must be reported in writing to

the delivering line within 86 hours after he

has been notified of the arrival of the freight,

failure to give the notice will not defeat his

right to recover for goods lost in transit, since

notice of their arrival could not have been

given, and written notice will be waived;

the carrier having acted on the verbal notice

of the consignee that the goods were lost, and

delegated a claim agont to search for them.

Ward v. Missouri Pac. Ry. Co., 58 S.W. 28,

158 Mo. 226.

App. 1885. A stipulation in a contract

of shipment, that claims for injuries to the

goods shipped will not be allowed unless no-

tice thereof is given to the carrier within

five days from the delivery of the goods to the

consignee, may bo waived by the acts and

conduct of the carrier. Potts v. Wabash, St.

L. & P. Ky. Co., 17 Mo. App. 394.

App. 1890. The acceptance of a letter

containing a statement of a shipper's loss of

goods in course of transportation, on the

part of the carrier's agent, although not

sworn to, constitutes a waiver of an agree-

ment by the shipper to furnish the carrier

with an affidavit of the amount of the loss

within 24 hours after its occurrence, such let-

ter being accepted within the prescribed time.

Hess v. Missouri Pac. Ry. Co., 40 Mo. App.
202.

App. 1899. A carrier's bill of lading pro-

vided that the shipper's claim for damages

should be barred on his failure to give five

days' notice of his claim "for loss or dam-
age." Held, that the stipulation had no ref-

erence to what the shipper may have suffered

by a change in the market during the negli-

gent delay of the carrier in delivering the

goods. D. Klass Commission Co. v. Wabash
R. Co., 80 Mo. App. 164.

App. 3907. Though a contract of ship-
ment requires written notice of claim for

damages to be made within 30 days, a notice

is unnecessary where the carrier's agent at-

tended the opening of the car with the con-

signee, listed the damaged goods and made
report thereof to the carrier, who entered

upon an investigation of the damages, and
did not object to the form of notice. Nairn
v. Missouri, K. & T. Ry. Co., 106 S.W. 102,
126 Mo. App. 707.

App. 1909. Where a carrier waives the

omission of a shipper whose goods have been

damaged in transit to give notice of its claim

for damages as required by the bill of lad-

ing, the shipper's action for damages cannot
be defeated by the omission. Blackmer &
Post Pipe Co. v. Mobile & O. R. Co., 119 S.

W. 1, 137 Mo. App. 479.

If it was the custom of a carrier to accept
a verbal notice to its agents of a claim of a

shipper for damage to goods and to treat it

as a good notice, the custom would be bind-

ing on it. Id.

App. 1915. Shipper's presentation of

claim for damages as required by bill of lad-

ing held waived by carrier. Watson v. Union
Pac. II. Co., 178 S.W. 871.

App. 1916. A carrier of an intra state

shipment may waive the stipulation in the

contract of shipment for written notice of

damage. Kolkmeyer v. Chicago & A. R. Co.,

182 S.W. 791, 192 Mo. App. 188.

App. 1916. Railroad by accepting ship-

per's claim for loss after elapse of time stip-

ulated and by declining to pay on other

grounds than want of notice cannot commit
discrimination by waiving requirement of no-

tice in four months. Banaka v. Missouri Pac.

Ry. Co., 186 S.W. 7. See Carriers, <3=>32(2)

in this Digest.

App. 1916. Contract provision requiring
claims respecting interstate shipment to be

made within four months after delivery could
not be waived. Kemper Mill Co. v. Missouri

Pac. Ry. Co., 186 S.W. 8. See Carriers, <S=>

32(2) in this Digest.
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App. 1910. Contract provision requiring
written notice of loss or damage in inter-

state cannot be waived. Donoho v. Missouri

Pac. Ry. Co., 187 S.W. 141. See Carriers, @=>

32(2) in this Digest.

App. 1917. Where defense of failure to

give notice in shipping contract was complete
when loss of goods through wrongful delivery
was first brought to attention of road, road

could not waive it by investigating claim and

rejecting it on ground different than that of

failure to give notice. Ilarelson v. St. Louis

& :',. F. K. Co., 191 S.W. 1008.

App. 1918. Provisions of bill of lading
made pursuant to Carmack Amendment on

interstate shipment cannot be waived. Cuda-

hy Packing Co. v. Bixby, 205 S.W. 805. See

Carriers, <S=32(2) in this Digest.

<g=159 (4). L.OMM canned by negligence or
wrongful act of carrier.

App. 1910. A provision in a shipping
contract for notice to the carrier of a claim

for damages because of negligence in the

transportation is strictly enforced only when
it is reasonable, and whore the circumstances

justify a strict enforcement as a means to

protect the carrier against possible fraud.

Holland v. Chicago, K. I. & P. Ry. Co., 123 S.

W. 987, 139 Mo. App. 702.

App. 1928. Mere showing of nondelivery
of express shipment did not obviate neces-

sity for giving carrier timely written notice

of claim (Interstate Commerce Act, as amend-
ed by Cummins Amendment [49 TJSCA 20,

par. 11]). Mt. Arbor Nurseries v. Ameri-

can Ry. Express Co., 300 S.W. 1051, 221 Mo.

App. 241.

=al6O. Limitation of time to ne.

Carriage of live stock, see post, ^218.

App. 1880. Where a contract of ship-

ment provided that any action must be

brought against the carrier within a specified

time, the fact that a portion of the period
limited in the contract was taken up by cor-

respondence between the parties relative to

plaintiff's claim did not relieve him of the ob-

ligation of the stipulation, where 12 days
remained within which he might have in-

stituted his suit after he was informed by
defendant that his claim was rejected and
would not be paid. Thompson v. Chicago
& A. K. Co., 22 Mo. App. 321.

A provision in a contract of shipment re-

quiring any action to be brought against the

carrier within a specified time is not unavail-

ing against the shipper, because of the fact

that a carrier may not stipulate against his

own negligence, since such stipulation is not
one against negligence. Id.

App. 1910. A contract between shipper
and carrier limiting the time in which ac-

tions may be brought for loss or damage to

an interstate shipment is valid and reason-
able. Donoho v. Missouri Pac. Ry. Co., 187

S.W. 141, 193 Mo. App. 010, transferred from
Supreme Court 184 S.W. 1149.

App. 1927. Provision in express receipt
that suit for nondelivery of shipment must
be brought within 2 years and day held rea-

sonable. Goodwin & Jean v. American Ry.
Express Co., 294 S.W. 100, 220 Mo. App.
095.

Suit for nondelivery of interstate ship-

ment held barred by express receipt provi-
sion limiting time for bringing suit (Rev. St.

1919, B 1180, 9791, 9792). Id.

. Limitation of liability ai ground
of defense.

. Pleading.

App. 1910. If a shipper suing a car-

rier claims that his signature to the con-

tract, which includes a release pleaded by the

carrier, was fraudulently and wrongfully

procured, that issue should be attended by

proper allegations in the reply as provided
for by Rev. St. 1899, 654 (Ann. St. 1900, p.

670). McElvain v. St. Louis & S. F. R. Co.,

131 S.W. 736, 151 Mo. App. 126.

App. 1912. A carrier relying on a spe-

cial contract restricting its common-law lia-

bility must allege and prove the special con-

tract. Deierling v. Wabash R. Co., 146 S.

W. 814, 163 Mo. App. 292.

App. 1918. Where a bill of lading pro-
vided that notice of loss should be given car-

rier at place of delivery or at place of origin

within four months after date of delivery,

carrier, in shipper's action for damages, was
not estopped to assert noncompliance with
such provision because it did not set up such

defense until filing of second amended an-

swer. Cudahy Packing Co. v. Bixby, 205 S.

W. 865, 199 Mo. App. 589, certiorari denied

39 S. Ct. 19, 248 U. S. 577, 63 L. Ed. 429.

=163. Presumption! and bnrden
of proof.

Sup. 1864. In an action against a com-
mon carrier for a loss, by the perils of nav-

igation within the exceptions of the bill of

lading, it is sufficient for the defendant to
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prove that fact generally, and he is not ob-

liged to show affirmatively the particular and
identical cause of loss. Hill v. Sturgeon, 35

Mo. 212, 86 Am. Dec. 149.

Sup. 1867. In an action to recover the

value of cotton delivered to a railroad com-

pany for transportation, for which a receipt

was given in the nature of a bill of lading,

which had stamped upon it "At owner's risk

of lire," the burden of proof is on the corn-

puny to show that cotton was not lost by rea-

son of any want of care, skill, and diligence

on its part. Levering v. Union Transp. &
Ins. Co., 42 Mo. 88, 97 Am. Dec. 320.

Sup. 1873. A common carrier may, by

special contract limit his liability, but can-

not thereby exempt himself from the conse-

quences of his own negligence. Breakage of

goods committed to his care is a prima facie

case of negligence against him, and throws

upon him the burden to prove due care and

vigilance. Ketchum v. American Merchants'

Union Express Co., 52 Mo. 390.

Sup. 187.
r
>. In suit against a common

carrier for damage to a cargo of goods, plain-

tiff, in the iirst instance, is only required to

prove the delivery and loss; and, if defend-

ant pleads an exemption under his contract,

the burden is upon him to prove that the loss

was occasioned by the cause excepted ; but

defendant is not required to go further and

prove affirmatively that he was guilty of no

negligence. Proof of that fact will rest upon
the plaintiff. Head v. St. Louis, K. C. & N.

11. Co., 60 Mo. 199.

Sup. 1890. In a suit against a common
carrier for breaking a marble soda-water

fountain shipped "at owner's risk of break-

age," the plaintiff has the burden of proving
that the loss occurred through the carrier's

negligence ; and it is error to charge that if

the fountain was received in good order, and,

by the exercise of ordinary care, could have
been carried and delivered in like good or-

der, then the law presumes that the break-

age was caused by the carrier's negligence.

Witting v. St. Louis & S. F. Ry. Co., 14 S.

W. 743, 101 Mo. 631, 10 L. R. A. 602, 20 Am.
St. Rep. 636.

Sup. 1892. Where cotton was delivered

to a railroad company for shipment, and it

was agreed that the loss occurred from a
cause excepted in the bill of lading, the plain-
tiff could only recover by showing that the

fire was the result of negligence, and the bur-

den of proof on such issue rested on him.

Otis Co. v. Missouri Pac. Ry. Co., 20 S.W.

676, 112 Mo. 622.

Sup. 1906. Where a railroad, in com-

pliance with the Interstate Commerce Act,
filed with the Interstate Commerce Commis-
sion a printed schedule of tariffs showing
rates of freight then in force, but in a contract

of shipment no rale was fixed verbally or in

writing, and no allusion made to a reduced

rate, the bill of hiding being silent as to the

rate, no presumption obtained that the ship-

per knew a reduced rate was charged because

the printed receipt contained a clause limiting
the road's liability, so as to exonerate it from

liability for loss of the freight through neg-

ligence. Phcpnix Powder Mfg. Co. v. Wabash
R. Co., 94 S.W. 2.**5, 196 Mo. 063.

A pp. Where a carrier relies on a con-

tract of exemption, he must not only bring
himself within the exemption, but show that

no negligence of his contributed to the re-

sult. (1876) Kirby v. Adams Express Co., 2

Mo. App. 369 ; Lupe v. Atlantic & P. R. Co.,

3 Mo. App. 77; (1877) Drew v. Red Line

Transit Co., 3 Mo. App. 495.

App. 1877. A common carrier may, by
contract with a shipper, restrict his liability

as an insurer, but since his duties as a car-

rier do not originate in contract, he may not,

by contract with the shipper, assume the posi-

tion of an ordinary bailee or of a private car-

rier, and if the goods are lost it is presumed
that they were lost by the fault of the car-

rier, and in the absence of testimony to rebut

such presumption, it is liable, notwithstand-

ing a special contract. Drew v. Red Line
Transit Co., 3 Mo. App. 495.

App. 1878. An express company receiv-

ed at St. Louis a box of goods directed to the
town of J., and gave a receipt sitpulating
that its liability should cease upon delivering
the goods to another carrier at the agency of

the company nearest J. The box was deliver-

ed to the other carrier at M., and never
reached J. Held, that the burden was on the

company, in an action for the loss, to show
that M. was its nearest agency to J. Shut-

ter v. Adams Express Co., 5 Mo. App. 316.

App. 1882. Where a person sues a com-
mon carrier in tort for a breach of its com-
mon-law liability in failing to deliver goods,
and the carrier pleads a special contract con-

taining conditions to be performed by plain-

tiff, the burden is on the carrier of showing
the nonperfonnance of such conditions; but
where the suit is on the special contract and
not on the common-law liability, the burden
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is on plaintiff to prove compliance with all

the obligations which the contract imposes

upon him.- McNichol v. Pacific Express Co.,

12 Mo. App. 401.

App. 1885. Where a shipper sues the

carrier on his common-law liability for negli-

gence, as he may do, although there is a spe-

cial written contract of transportation, the

carrier may set up the special contract and

show that the loss or injury occurred by rea-

son of some peril exempted by the contract,

in which case the burden is on the shipper

to show that the carrier's negligence super-

vened and aided in causing the loss. Ileil

v. St. Louis, I. M. & S. Ky. Co., 10 Mo. App.

303.

App. 1885. Where goods are received in

good condition, and found to be damaged
when delivered, the burden of proof is upon
the carrier to show that the damage arose

from some excepted peril. Nave v. Pacific

Express Co., 19 Mo. App. 503.

App. 1887. Where a carrier, sued for

damages to goods sustained during shipment,

claims that the goods were shipped under a

special contract, excepting other risks and

peril than those excepted at common law, it

is for it to establish the contract and show

that the loss was excepted by the contract.

Witting v. St. Louis & S. F. R. Co., 28 Mo.

App. 103.

Where goods are shipped under a spe-

cial contract exempting the carrier from lia-

bility for damages caused by certain perils,

and the goods are shown to have been in-

jured by the perils thus excepted ;
the bur-

den of proving that the carrier's negligence

intervened and was the proximate cause of

the loss rests on the shipper seeking to re-

cover for the injury. Id.

App. 1801. Where a contract of ship-

ment provides that the goods are at own-

er's risk, and the shipper shows the man-
ner in which the goods were packed and
their condition when delivered to the car-

rier and a breakage at their destination, there

is inferential evidence of negligence on the

part of the carrier. Plynn v. St. Louis & S.

F. Ry. Co., 43 Mo. App. 424.

Where a carrier proves a special contract

which places the goods at owner's risk in case

of breakage, the carrier need not give evidence

to show that he was not negligent, but the

shipper must, in such case, give affirmative

evidence of negligence. Id.

App. 1894. Where it appears, In an ac-

tion against a carrier for injury to goods
shipped under a special contract exempting
the carrier from liability for damages caused

by certain perils, that the damage in question
was caused by an excepted peril, the shipper
must affirmatively show that it was caused by
the carrier's negligence. George v. Chicago,
R. I. & P. Ry. Co., 57 Mo. App. 358.

App. 1902. The burden of showing that

a fire causing the loss of a shipment was due
to the negligence of the carrier or its servants
rests on the shipper, where the bill of lading
contains a provision exempting the carrier

from liability from damages caused by fire.

Anderson v. Atchisou, T. & S. F. Ry. Co., 67

S.W. 707, 93 Mo. App. 077.

App. 1900. Where a bill of lading con-

tained a valid exception to the carrier's com-
mon-law liability, and an action was brought
for damage to fruit in transit thereunder, the

petition charging the delivery of the fruit in

sound condition and a redelivery in a damaged
condition at destination, the burden was on

the carrier to show that the damage was due
to a cause within the exception, whereupon
plaintiff might show that the damage, though
due to an excepted cause, was increased or

contributed to by the carrier's negligence.

Hurst v. St. Louis & S. F. R. Co., 94 S.W. 794,

117 Mo. App. 25.

App. 1900. Where the contract of af-

freightment in the case of an interstate ship-

ment expresses no consideration for the agree-

ment limiting the carrier's liability, it cannot

be presumed that the claimed reduced rate

was included in the schedule of rates tiled

with the Interstate Commerce Commission,
and was duly posted, and so was the rate that

the carrier could offer. Meyers v. Missouri,
K. & T. Ry. Co., 90 S.W. 737, 120 Mo. App. 288.

App. 1907. Where, in an action against
an express company for loss of certain silk in

transit, which was not valued, there was no

proof as to how the silk was lost, nor to show
the carrier's negligence, the consignee was
bound by a clause in the bill of lading limiting
the carrier's liability to $50 for packages not

valued. Norton v. Adams Express Co., 100 S.

W. 502, 123 Mo. App. 233.

App. 1908. A recital, in contract to carry
freight, showing consideration to be reduced

freight rate, is prima facie evidence of fact

and sufficient to sustain limitation of the car-

rier's liability for negligence. Mires v. St.

Louis & S. F. R. Co., 114 S.W. 1052. See Car-

riers, @=165 in this Digest.
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App. 1009. A recital in a shipping con-

tract, limiting the carrier's liability, that it

has two rates for shipment, and that the rate

named in the contract is a special rate and is

less than the rate charged for shipments at
carrier's risk, in consequence of which re-

duced rate the agreement limiting the carri-

er's liability is made, is prima facie evidence
that the rate named is a reduced rate, and the
burden of proving the contrary is on the ship-

pedFreeman v. St. Louis & S. F. R. Co., 122
S.W. 1, 138 Mo. App. 322.

App. 1917. In an action for damages to

shipment of goods, defense being that the

goods were shipped under the lower of two
rates, relieving the carrier from liability for

damages from breaking, the shipper is pre-
sumed to have knowledge of the two rates.

Blackmer & Post Pipe Co. v. Mobile & O. R.

Co., 190 S.W. 1032, 19G Mo. App. 139.

App. 1926. Where carrier showed delay
was due to a strike, shipper had duty to

show carrier's negligence in connection with
strike or delay. Mourer v. Wubash Ry. Co.,

2SO S.W. 1050.

App. 192G. In action against carrier for

damages to goods in transit, that there was
no notice of claim for damages as required by
bill of hiding was matter of defense. Amber
v. Davis, 282 S.W. 459, 221 Mo. App. 448.

. - AdmiMibility of evidence.

App. 1890. Where a contract for the car-

riage of goods containing a stipulation limit-

ing the carrier's liability was made with the

shipper's agent at a distance from his place
of business, the mere fact that the shipper had
seen many bills of lading of the carrier and
that such bills of lading contained similar

stipulations limiting its liability would be no
evidence tending to show that in making the
contract through his agent at a distant place
the shipper knew of and assented to the stip-

ulations in his contract. Hartmann v. Louis-

ville & N. R. Co., 39 Mo. App. 88.

App. 1906. The contract of affreight-
ment in the case of an interstate shipment
having expressed no consideration for the

agreement limiting the carrier's liability, the

carrier may not show a reduced rate as a con-

sideration, unless it shows that the claimed
reduced rate was included in the schedule of

rates filed with the interstate commerce com-
mission and was duly posted, and so was a
rate that the carrier could offer ; there being
no presumption that this was the case. Mey-
ers v. Missouri, K. & T. Ry. Co., 96 S.W. 737,
120 Mo. App. 288.

<$=>165. Sufficiency of evidence.

App. 1899. In an action against a carrier
for the nondelivery of goods, the answer set

up a special contract, relieving defendant
from liability as a carrier upon transportation
on time of the goods, and making it in that
event the duty of plaintiff to remove the goods
from the station at the point of destination
within a specified time, in default of which de-

fendant should be entitled to store them at

plaintiff's risk, and averred compliance there-
with. The reply admitted the special con-

tract, but did not admit the arrival of the

goods on time, and alleged the refusal of de-

fendant to deliver the goods upon demand
therefor and tender of cliarges, the failure of
defendant to give the customary notice of the
arrival of the goods, and the failure of defend-

ant, uix>n request made to it, to trace and lo-

cate the goods in a reasonable time. It was
uncontradicted that the contract of carriage
was performed in due time, and there was no
substantial evidence that defendant failed to

give reasonable notice of the arrival of tEe

goods. Held, that defendant was liable only
as a warehouseman upon proof of gross negli-

gence. Herf & Frerichs Chemical Co. v. Lack-
awanna Line, 78 Mo. App. 305.

App. 1901. A contract of affreightment
recited that the rate was a reduced rate, ex-

pressly agreed on between the parties, that in

consideration thereof the carrier should not
be liable for the loss of the shipment in excess

of the amount of the valuation thereof as
stated in the application. Held, that the evi-

dence was sufficient to show that the rate was
in fact the regular one charged, and that,

therefore, the limitation of liability was inef-

fective. Bowring v. Wabash Ry. Co., 90 Mo.

App. 324.

App. 1908. A recital, in a contract to

carry freight, showing the consideration to be
a reduced freight rate, not overthrown by oth-

er competent evidence, is prima facie evidence
of the fact and sufficient to sustain limitation

of the carrier's liability for negligence. Mires
v. St. Louis & S. F. R. Co., 114 S.W. 1052, 134
Mo. App. 379.

App. 1916. Evidence held to justify a
finding that a carrier waived the stipulation
in the contract for written notice of damage.

Kolkineyer v. Chicago & A. R. Co., 182 S.

W. 791, 192 Mo. App. 188.

App. 1916. A recital in a contract that
a reduced rate was charged in consideration of
a limited valuation prima facie establishes

that fact. -Stubblefleld v. St. Louis & S. F.

R. Co., 184 S.W. 149, 194 Mo. App. 396.
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<$=?166. Qneitioni for jury.

App. 1915. Under the evidence held the

issue which should have been submitted was
not whether the notice of claim of loss, re-

quired by a contract of shipment was given,

but whether its irregularity was waived.

Equity Elevator Co. v. Union Pac. Ry. Co., 177

S.W. 773.

Q=al67. Instructions.

App. 1910. Where, in an action against
a carrier for injuries to certain monuments,
the answer did not plead a contract releasing

the carrier from its common-law liability, nor

was there any proof that a bill of lading valu-

ing the freight was ever called to plaintiffs

attention until it was offered at the trial, or

that the rate charged was other than the full

tariff rate, the court did not err in refusing to

limit pi ftin tiff's recovery to the value named
in the bill of lading. McIIancy v. St. Louis &
S. F. R. Co., 129 S.W. 1065, 149 Mo. App. 369.

<=>168. Verdict and findings.

See explanation, page in.

(I) CONNECTING CARRIERS.

Authority of agents, see ante, <=>47(2).

Carriage of live stock, see post, <219.
Carriage of passengers, see post, <=>2r>9, 270.

Carriage of passenger's baggage, see post, <=>

406.

Lien of connecting carrier for charges, see

post, <3=>197.

Regulations, see ante, =>15.

Rights as to charges, see ix>st, @=>193.

Transportation of passengers, see post, @259.

<=>169. Who are connecting carriers.

Carriage of live stock, see post, <=219.

=17O. Dutiei in general.

App. 1910. As a rule, in absence of con-

tract or statute, a common carrier need only

receive and transport to the end of its line

and deliver to the connecting carrier with rea-

sonable promptness, and is not under a pri-

mary duty to surrender the physical use of its

instrumentalities to another carrier; such

rule being based largely upon the danger
which would result from permitting its in-

strumentalities to be controlled by another.

Home Telephone Co. v. Granby & Neosho Tele-

phone Co., 126 S.W. 773, 147 Mo. App. 216.

At common law one carrier cannot grant

to a connecting carrier an exclusive privilege

which is an unjust discrimination against oth-

er carriers of the same class as to facilities

for exchanging business. Id.

App. 1911. An initial carrier's obligation

to carry freight beyond its line can be shown
by usage or conduct. Lord & Bushnell Co. v.

Texas & N. O. R. Co., 134 S.W. 111. See Car-

riers, <S=18o(2) in this Digest.

$=3 171. Traffic arrangements between
carrier*.

Authority of agents, see ante,

Instructions in action against carrier, see

post, <=>187.

Liability for negligence, see post, @=180(2).
Parties to actions, see post, <S=>183.

Sup. 1870. Where carriers on connecting
routes form associations and arrangements
for the purpose of carrying goods or parcels

through the whole line, they are, beyond ques-

tion, partners, and each is resiK>nsible for any
loss or injury to goods which may happen, in

whatever part of the line it occurs. Coates v.

United States Express Co., 4f> Mo. 238.

App. 1877. Several carriers, for the pur-

pose of running cars directly through from

Boston and New York to St. Louis and trans-

porting goods without change of cars over

their roads, formed a transit company. The
carriers, in the agreement, agreed to carry
from Hoston to St. Louis, and there deliver to

plaintiff certain goods which the carriers had
received and had given their bill of lading

under the name used by the carriers as a

transit company. The goods were delivered

to plaintiff in a damaged condition. The bill

of lading for the goods was headed: "Through
freight. Blue Line Transit Co. Boston to

St. Louis. Contract under joint arrangement
of" three railroad comiwuiios and connecting

railroads, and contained the clause, "To bo

transported to and delivered to the doi>ot of

the line at St. Louis." There was no evidence

tending to show that any particular company
transporting the goods was liable for the dam-

age. Held, that any one of the companies was
liable. Wynian v. Chicago & A. R. Co., 4 Mo.

App. 85.

App. 1900. If several common carriers

associate and form what to the shipper is a

continuous line, and contract to carry goods

through for an agreed price, which the shipper

pays in one sum and which the carriers divide

among themselves, then they are jointly and

severally liable to the shipper for a loss taking

place on any part of the whole line. She-

waiter v. Missouri Pac. Ry. Co., 84 Mo. App.
589.

App. 1901. A common carrier may con-

tract to carry beyond the end of its own line,

and where several common carriers, each
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having its own lino, associate and form a con-
tinuous lino, and contract to carry goods
through for an agreed price, which the shipper
pays in one sum, and which the carriers divide

among themselves, they are jointly and sev-

erally liable to the shipper, with whom they
have contracted, for a loss taking place on
any part of the whole line. Robert C. White
Live Stock Commission Co. v. Chicago, M. &
St. P. II. Co., 87 Mo. App. 330.

App. 1901). The rule that, where a car-
rier receives property for transportation over
its own line and the lines of connecting car-

riers for a lump freight charge, the connecting
carriers are, in the absence of proof to the

contrary, agents of the initial carrier applies
where a traffic arrangement is proved be-

tween the initial and connecting carriers, hut

tin* rule does not apply whore the initial car-

rier had no interest in, nor connection with,
the conned ing carrier, except to collect and to

pay over to it the freight charge from the end
of the initial carrier's line to the point of des-

tination. Simmons Hardware Co. v. St. I^ni-

ls, I. M. & S. Hy. Co., 120 S.W. (MKJ, 140 Mo.
App. i:{().

App. 11)10. That connecting carriers

agreed to associate themselves together, and
form what to a shipper was a continuous
line between the point of shipment and final

destination on the line of the terminal carrier,
and the contracts of carriage made with the

initial carrier provided for carriage over both
lines for an agreed sum for the entire trip
which was prorated between them, did not
make such carriers "partners" in transi)ort-

ing the freight ; each company not having
the right to manage the entire business of

both between the points of shipment, and
there being no division of profits and ex-

penses. Crockett v. St. Louis & II. Hy. Co.,

126 S.W. 243, 147 Mo. App. 347.

Such facts would not warrant a shipper
as a reasonable man to deal with such car-

riers as copartners, where the bills of lading

covering the shipment provided that the ini-

tial carrier should only be liable for negligent
losses occurring on its own line, and that the

connecting carrier transported the goods as

agent of the shipper. Id.

App. 1912. Carriers forming an associa-

tion to carry on the business of carriage for

hire held jointly and severally liable to a

KhiplKM
1 for a negligent breach of a carrier's

duty.R. K. Funsten Dried Fruit & Nut Co.
v. Toledo, St. L. & W. R. Co., 143 6.W. 839,
163 Mo. App. 426.

Carriers forming an association under a
distinct name for the transi>ortation of freight
for one sum divided between them held jointly
and severally liable to a shipper for a breach
of a carrier's duty though not affirmatively
shown to divide losses, as well as profits.

Id.

. Receipt of goodi for transpor-
tation beyond carrier's line.

Authority of agents, see ante, <S=47.

App. 1877. Where several carriers, hav-

ing each its own line, form what to the

shipper is a continuous line, a contract to

carry goods through for an agreed price,
which the shipper pays in one sum and which
the carriers divide among themselves, makes
the carriers as to the shipper liable jointly for
a loss taking place on any part of the whole
line. Wyman v. Chicago & A. R. Co., 4 Mo.
App. 3o.

App. 1885. Under Rev. St. 1879, 598,

providing that, when property is received by
a common carrier for transi>ortation, such
carrier shall be liable for any loss or injury
to such property caused by its negligence or
the negligence of any other common carrier
to which the property may be delivered, a
carrier which received property for shipment
and issued a bill of lading showing that the

property was consigned to a point beyond its

destination, and guarantied a through rate
of freight, both parties to the contract under-

standing that the goods were to be shipped to

the point designated and not to the terminal

point of the carrier's line, was liable for the

negligence of a connecting carrier, regardless
of a special receipt issued by it attempting
to avoid such liability. Heil v. St. Lrouis. I.

M. & S. Ry. Co., 16 Mo. App. 363.

App. 1890. A common carrier who re-

ceives goods for transportation to a point
beyond its own line engages only to carry
them safely, and within a reasonable time,
to the end of its own line, and then deliver

them to the next connecting carrier to con-
tinue or complete the transit, unless the usage
of the business or of the carrier or his con-

duct or language shows that he takes the

property as carrier for the whole route.

Crouch v. Louisville & N. R. Co., 42 Mo. App.
24!S.

The fact that the initial carrier gives a

through rate of freight does not take the case
out of the rule that a carrier who receives

goods for transportation beyond its own line

engages only to carry them safely and within
a reasonable time to the end of its own line

Consult Pocket Part for later cases. For explanation, see page ill.
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and then deliver them to the connecting car- Mach. Co. T. Missouri Pac. Ry. Co., 70 Mo.
*. Id. 672, 35 Am. Rep. 444.

App. 1877. Railroad corporations have

authority to contract for the transportation of

passengers and goods beyond their own lines

and beyond the limits of their respective

states, such power being implied in their gen-
eral corporate powers. Wyman v. Chicago &
A. R. Co., 4 Mo. App. 35.

App. 1880. Where plaintiff made a con-

tract with the authorized agent of defendant

company for the transportation of goods from
D., in Missouri, to New York, and the goods
were delivered before any bill of lading was
given, on the understanding that when the

goods arrived at St. Louis a through bill to

New York would be given, the agent of a con-

necting road could not, by sending a bill of

lading, signed by him as agent, rescind the

contract already made and partly executed,

and substitute a different one with a new
party to it, without the consent of plaintiffs.

Barrett v. Indianapolis & St. L. R. Co., 9

Mo. App. 226.

App. 1883. A memorandum given by a

carrier stating the receipt of goods, the name
of the consignor and consignee, the destina-

tion and the rate, but which does not in terms
state that the carrier undertakes for the neg-

ligence of connecting lines, and contains noth-

ing from which such an undertaking can be

inferred, is not a contract for through car-

riage. Goldsmith v. Chicago & A. R. Co., 12

Mo. App. 479.

A common carrier who receives goods for

transportation to a point beyond his own line,

in the absence of a special understanding to

the contrary, engages only to carry them safe-

ly and within a reasonable time to the end of

his own line, and there to deliver them to the

next connecting carrier to complete the trans-

it, and the mere fact that the carrier gives a

through rate of freight for the entire route

does not change the rule, as he is in such case

deemed to have received the goods In the

character of a carrier for his own route and
of forwarding agent for the shipper for the

remaining routes. Id.

App. 1894. Under Rev. St. 944, the ac-

ceptance by a railway of goods consigned to a

point beyond its line Is evidence of a contract

for through shipment. Hance v. Wabash
Western Ry. Co., 56 Mo. App. 476.

App. 1897. A railroad company cannot

be compelled to transport freight beyond its

own line, but it may contract to do so, and

The statutes fixing the liability of a com-
mon carrier acting as an Initial carrier ap-

plies in terms only to contracts made in the

state. Id.

Where a shipment was made wholly with
out the state, it is immaterial that the rule

that a carrier receiving goods for transporta-
tion to a point beyond its own line engages

only to carry them safely and within a rea-

sonable time to the end of its own line and
then deliver them to the connecting carrier

has been changed by the law of Missouri,

there being no presumption that the statute

law of one state exists in another state.

Id.

App. 1891. Ilev. St. 1879, 598, making a
carrier receiving goods responsible for the

negligence of any connecting carrier, is appli-

cable to a shipment from a point within the

state under a through bill of lading to a point
without the state, although a portion of the

shipment is to be performed by a connecting

carrier, whose line is wholly without the

state. Watkins v. St. Louis, I. M. & S. Ry.

Co., 44 Mo. App. 245.

App. 1906. At common law a carrier,

receiving goods for transportation to a point

beyond its own line, engages only to carry
them to the end of its line and deliver them
to the connecting carrier. McLendon v. Wa-
bash R. Co., 95 S.W. 943, 119 Mo. App. 128.

App. 1909. A carrier accepting goods to

be forwarded over another line becomes the

shipper's agent. Weaver v. Southern Ry. Co.,

115 S.W. 500, 135 Mo. App. 210.

<g=>173. Special contract* for through
transportation.

Authority of agent, see ante, fc47.

Sup. 1872. A shipper delivered goods to

one railroad to be carried to a point on an-

other road. In an action against the latter

for loss of part of the goods, a receipt for the

goods was introduced, signed by defendant's

agent. The receipt was in the usual form
issued by defendant. Held to imply an agree-

ment by defendant to carry the goods to their

destination If on defendant's line. Landes v.

Pacific R. R., 50 Mo. 346.

Sup. 1879. A railroad company may by
contract subject itself to the obligation of a

common carrier beyond Its own line, but such

obligation must be created by contract ex-

press or Implied. Grover & Baker Sewing
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where it so contracts it assumes all the obliga-
tions of a carrier for the whole route over the

connecting lines as well as its own. Eckles
v. Missouri Pac. Ry. Co., 72 Mo. App. 296.

App. 1000. A connecting carrier was
sued for conversion for refusal to deliver

horses received by it from another carrier be-

cause plaintiff refused to pay its charges.
The charges had been paid to the first carrier,
but defendant did not know that fact. Held,
that a subsequent acceptance of the charges
from the first carrier did not estop defendant
from denying the authority of the first carrier

to bind it by a contract of carriage in the suit

for conversion. Shewalter v. Missouri Pac.

Ry. Co., 84 Mo. App. 589.

Incorporated railway carriers have au-

thority to contract for the carriage of persons
and property beyond their own lines and be-

yond tho limits, of tluvir respective states, and
a carrier entering into such a contract incurs

the liability that would attach to it had it

contracted solely to carry over its own line.

Id.

App. 1906. The receipt of freight and
the issuance of a bill of lading to a destina-

tion beyond the receiving carrier's line is

prlma facie an agreement to carry to that

l>oiiit, though there is no express stipulation
to transport to it. Lee v. Wabash R. Co., 94
S.W. 991, 118 Mo. App. 47(5.

App. 1906. The G. Company, a common
carrier, received goods of plaintiff for trans-

portation to L., a point beyond its own line,

received the full amount of charges for

through trniiK]Jortation, and issued a bill of

lading naming L. as the destination, which,
though stipulating that "the responsibility of

each carrier is to cease at the station where
said freight leaves its line, when the property
is to be delivered to connecting road or car-

riers/' mentioned no other carrier as a party
to the contract, and did not provide that G.

would carry the property only to the end of its

own line. Held, that the contract was one by
G. alone to curry the property to its destina-

tion, and that it and the M. Company, which,
as agent of G., received the goods at the end
of G.'s line for carriage to L., were not joint
contractors. Meyers v. Missouri, K. & T. Ry.
Co., 96 S.W. 737, 120 Mo. App. 288.

App. 1907. Where a common carrier

contracts to transport goods beyond the ter-

minus of its own lines, the connecting car-

riers employed in furthering and completing
such trans]>ortntioii become agents of the ini-

tial carrier, who is responsible for their de-

faults to the owner of the goods. Cohen v.

Missouri, K. & T. Ry. Co., 102 S.W. 1029, 126
Mo. App. 244.

App. 1907. A bill of lading issued by the
initial carrier, which collects, the charges for
the entire distance, reciting neither the point
where the freight is received nor its destina-

tion, nor that such carrier agrees to carry
only to the end of its own line, and which,
while attempting to restrict its liability by
providing that it shall be liable only for loss-

es occurring while the property is in its actu-
al custody and on its road, provides that its

responsibility as a carrier terminates on ar-

rival of the goods at the place of delivery, and
which states that the property is consigned to

the shipper with a direction to notify H. at

Y., the point of destination, is a contract for

through carriage, making the initial carrier

liable for loss of the property by fire, while
in the possession of the connecting carrier, in

the absence of a valid provision to the con-

trary. Scott County Milling Co. v. St. Louis,
1. M. & S. R. Co., 104 S.W. 924, 127 Mo. App.
80.

App. 1909. The lines of the M. & O. Com-
pany extended south from East St. Louis and
connected with another line which extended
to New Orleans. A carrier in St. Louis re-

ceived goods to be shipped south over the oth-

er lines, transferred them across the river by
ferry, and delivered them to a terminal as-

sociation line in East St. Louis which trans-

ferred them to the M. & O. Comimny for ship-
ment. The carrier in St. Louis received a cer-

tain sum for transferring cars, which was
divided with the terminal association, and
gave the shipper a receipt, which it surrender-
ed in East St. Louis for a bill of lading from
the M. & O. Company covering the entire

route to New Orleans. Held, that the St.

Louis carrier and the terminal association
were not joint promisors with the M. & O.

Company for the carriage of the goods over
the entire route, and, if the receipt received

from the St. Louis carrier could be regarded
as a bill of lading for through carriage, the

agreement was relinquished by receiving as a
substitute the bill of lading from the M. & O.

Comimny. Rlackmer & Post Pipe Co. v. Mo-
bile & O. R. Co., 119 S.W. 1, 137 Mo. App. 479.

A bill of lading recited that the property
was received at St. Louis by the M. & O. Com-
pany to be transported by that "company to

." The destination was left blank in

the body of the receipt, but at the foot were
the words "consigned to T. J. Shea, New Or-

leans, La.," and still farther below, under
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the heading "List of articles," was the nota-

tion "c/o N. O. & N. E., F. W. Rirchett." The
contract recited, among its printed conditions,

that the receiving coiujmny agreed to carry
the property to destination, if on its road,

and, if not on its road, and the company guar-
anteed through carriage, then it agreed to de-

liver to such other carrier as the company
might select, and did not agree to carry be-

yond its own line, or be resiwnsible beyond,
under any circumstances. At the foot of the

bill of lading, and after the signatures, it was
declared tliat the fact that the property was
marked beyond the company's line would not

be understood as an agreement to carry be-

yond. Held, that the bill of hiding was for a

through shipment to New Orleans. Id.

App. 1011. At common law an initial

carrier's liability for safe and reasonably

prompt carriage- of freight ends with its line

and use of ordinary care in delivering to the

connecting currier, but the liability may be
extended beyond the line by s]K*ciul contract.

Lord & Hushnell Co. v. Texas & N. O. R.

Co., 1.T4 S.W. Ill, 155 Mo. App. 175.

A shipper suing on a contract for through

shipment can recover for a connecting cur-

rier's failure to comply with a routing direc-

tion preventing: a diversion of the shipment as
a negligent breach of defendant's contract ob-

ligation. Id.

App. 1012. A shipper may enforce the

common-law liability of an insurer against
the initial carrier alone, provided the ship-
ment is a through one, and the contract of

shipment so stipulates. Bockserman v. St.

Louis & H. Ry. Co., 152 S.W. 380, 161) Mo. App.
168.

App. 1015. While a common carrier can-

not be compiled to contract to carry goods
beyond its own line, yet it may do so either by
express contract or implication. Keithley v.

Lusk, 177 S.W. 756, 100 Mo. App. 458.

A defendant licH to have made a through
contract of carriage and transportation of

goods beyond its own line. Id.

App. 1016. An interpretation of con-

tracts for shipment over connecting lines, as

being for through shipment, making the ini-

tial carrier liable for damages wherever oc-

curring, is favored. Keithley & Quinn v.

Lusk, 189 S.W. 621, 105 Mo. App. 143.

The parties contemplating a through
shipment, part over a connecting line, at a

through rate, the initial carrier does not de-

stroy its through character by issuing a bill

of lading over its own line only, and itself

reconsigning the goods to the connecting car-

rier. Id.

<g=174. Delivery to uceeeding carrier.

Sup. 1870. In a suit against an express
company for goods lost in transit beyond its

line of conveyance the evidence showed no
payment for the whole route, and no under-

standing, usage, or agreement that the com-
pany assumed to be responsible for the goods
after they left its own line. 7/c/d, that it was
only bound under its contract or undertaking
to transport them safely to the point on its

line nearest the place of destination and then
to deliver them to the proper carrier to be

forwarded, and that, having done this, it was
not responsible for the subsequent loss.

Coates v. United States Express Co., 45 Mo.
238.

Sup. 1874. A carrier who receives goods
as a carrier, and not as a forwarder, and for-

wards them to their destination from the end
of his line, in the exercise of a sound discrt*-

tion, cannot be held responsible as common
carrier for any subsequent loss, although it

failed to give notice of its action to the owner
or consignor. Cramer v. American Mer-
chants' l

:nion Express Co., 56 Mo. 524.

Sup. 180,1. A shipper of goods has the

right to designate over what connecting lines

his goods shall bo shipj)ed, and the nrst car-

rier is bound to obey the directions of the

shipi>er in this respect, and if he disobeys
them he is liable as for a conversion. Wig-
gins Ferry Co. v. Chicago & A. R. Co., 27 S.W.

568, 128 Mo. 224, opinion adopted by court in

bane 30 S.W. 430, 128 Mo. 224.

App. 1881. In an action for damages re-

sulting to plaintiff by reason of defendant's

failure to deliver to the next carrier for ship-
ment beyond defendant's route, where it was
shown that defendant tendered the goods to

the connecting line and that it refused to re-

ceive them under the rule then in force,

plaintiff was entitled to show that the rule

under which the connecting carrier refused
was revoked six days after the offer, and that
defendant knew such revocation and that it

did not again offer to deliver the goods to such
carrier. Lesinsky v. Great Western Dis-

patch, 10 Mo. App. 134.

Where goods have passed wholly out of

sight of both the consignor and consignee, if

from any circumstances delivery to the suc-

ceeding carrier becomes impossible, the for-

mer carrier is under an obvious duty to notify
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either the consignor or the consignee unless

it is impracticable to do so. Id.

A pp. 1883. A common carrier who un-

dertakes for himself to perform an entire

service has no authority to constitute another

IOTHOU the agent of the consignor or con-

signee. He may employ an agency, hut it

must he subordinate to him, and its acts are
considered as done in his service and as his.

Fischer v. Merchants' Dispatch Transp. Co.,

13 Mo. App. 133.

App. 1883. Failure to give notice to con-

signor of facts known to him as to refusal of

an intermediate carrier to receive goods. See

Ijosinsky v. Great Western Dispatch, 13 Mo.

App. 576, memorandum.

App. 1SS3. A carrier, receiving goods
imported from a foreign country as a for-

warder, is bound to exercise the profession-
al business knowledge and skill usually exer-

cised by good undertakers in that particular

profession or business, and where the car-

rier on receiving bonded goods for transpor-
tation to an inland city delivered thorn for

transportation to an unbonded vessel, it was
liable for the damages resulting to the sala-

bility of the goods. Moll ior v. St. Louis & N.
O. Transp. Co., 14 Mo. App. 281.

App. 1SS5. If goods are delivered to a
carrier for the puriiose of being carried to a

point beyond tin- terminus of its route, and
for that purpose to be by it delivered to a

connecting carrier, in order to continue the

carriage, or where- it becomes necessary for

that purpose to make successive deliveries

from one to another upon a continuous line,

or succession of carriers, the first and each

succeeding carrier becomes the agent of the

owner of the goods to make delivery to the

next carrier. Kansas City Transfer Co. v.

Neiswanger, 18 Mo. App. 103.

App. 1889. The fact that a shipper and
the initial carrier contracted that the goods
should be shipi>od over the lines of a designat-
ed connecting carrier does not authorize the

connecting carrier to sue on such contract
for a breach thereof by the initial carrier

arising out of the fact that the initial carrier

shipped the goods over the line of another

connecting carrier. St. Louis & T. R. Packet
Co. v. Missouri Pac. Ry. Co., 35 Mo. App. 272.

App. 1892. From the receipt of goods by
a carrier the law will only imply a contract
of carriage to the end of the receiving com-

pany's road, and if further transportation is

necessary, that the shipment will he safely

and promptly delivered to a connecting car-

rier, if there is one. Patterson v. Kansas

City, Ft. S. & M. R. Co., 47 Mo. App. 570.

App. 1895. The delivery of a shipment
of grain by a railroad company to a connect-

ing carrier other than the one designated by
the shipper is a breach of contract for which
the shipper is entitled to recover nominal

damages, although the shipment arrives in

due time and in good condition and is accept-
ed. H. W. Chandler Commission Co. v. Nash-

ville, C. & St. L. Ry. Co., 64 Mo. App. 144.

App. 1904. A carrier of freight which
owned no line of railway but made shipment
in its cars over other lines, received goods
for shipment under a bill of lading in which
the destination was marked "St Joseph, Mo.,"
and in the Iwxly of which appeared the words,
"Two (2) cnscs clothing % M. P. R. R,," and
also a statement that the goods were "marked,
consigned and destined, as indicated below,
to ho carried over the line to said destination,
or to be delivered to another carrier on the

route to said destination." Held that, con-

ceding thai the contract bound the carrier

only to deliver the goods to the M. P. rail-

road, and not to St. Joseph, its responsibility
did not cease until it made delivery to that

road, mid a transportation corni>any, to which
it delivered the goods to l>e delivered by it

to the M. P. railroad was its agent, for the

default of which it was liable. James S. Da-
vis Clothing Co. v. Merchants' Dispatch
Tnansp. Co., 81 S.W. 226, 106 Mo. App. 487.

A further statement in the margin of the

bill of lading: "It is mutually agreed that the

rate of freight from [the point of shipment]
to [the point of delivery to the transi>ortati<m

company 1 is to be, if first flaws goods, 87 cts.

IKT 100 Ibs.," did not restrict or qualify the

obligation to deliver at least to the M. P.

railroad. Id.

App. 1905. Where a carrier agreed to

transport freight to a ix>int beyond its own
line by means of a certain designated con-

necting carrier, delivery to a different con-

necting carrier was a breach of the contract.

Eckles v. Missouri Pac. Ry. Co., 87 S.W. 99,

112 Mo. App. 240.

App. 1906. Proof that cars containing
plaintiff's property were placed on defendant
railroad's connecting track, the usual place of

delivery of freight destined for it as connect-

ing carrier, under an arrangement with oth-

er roads that freight so plac<ed would be

accepted for further transportation, did not

amount to an acceptance until defendant took
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actual charge of the property, accepted the
bill of lading, or performed some other acts

amounting in law to an acceptance. Gray v.

Wabash R. Co., 95 S.W. 083, 119 Mo. App.
144.

App. 1909. A carrier delivering freight
to its connecting carrier has complied with
its contract, and it owes no further duty as

carrier or otherwise. Kirk v. Lehigh Valley

Transp. Co., 115 S.W. 515, 135 Mo. App. 99.

App. 1911. An initial carrier of freight
destined beyond its line undertaking only to

transport to the point most convenient to the

destination reached by its line performs its

duty by delivering to the connecting carrier.

Lord & Rushnell Co. v. Texas & N. O. B.

Co., 134 S.W. Ill, 155 Mo. App. 175.

=>175. Delivery to consignee.

Sup. 1887. On the arrival of goods at
their destination, where they were carried by
connecting carriers under a through bill of

lading, the consignee was notified, and the

goods were then delivered by a transfer com-

pany, acting at the request of the consignee.

held, that the transfer company was not, as

a connecting carrier, liable to the shipper for

the conversion of the goods by delivery to the

consignee, who, under (the bill of lading, was
not entitled to them until they were paid for.

Nmiflon v. Jacob, 6 S.W. 246, 93 Mo. 331,

3 Am. St. Rep. 531.

Sup. 1903. Grain was delivered to a car-

rier for shipment to a destination beyond Its

own line, under a through bill of lading. A
sight draft, with the bill of lading attached,
was forwarded, through certain banks for

collection from the consignee, who refused to

accept the same because of the nonarrival

of the grain. The draft was protested and
returned to the shippers, and thereafter the

connecting carrier delivered the grain to the

consignee on a bond, without presentation of

the hill of lading, and without payment of

the draft. Hold, that such delivery consti-

tuted a conversion of the grain by the con-

necting carrier. Marshall & Michel Grain
Co. v. Kansas City, Ft. S. & M. R. Co., 75 S.

W. 638, 176 Mo. 480, 98 Am. St. Rep. 508.

Sup. 1922. Where a terminal carrier at

the request of consignee reconsigned inter-

state shipment of goods by changing the way
bills, though it did not issue any new bills

of lading, held to constitute a delivery to the

consignee, and, if unauthorized by consignor,
the terminal carrier was liable for conversion.

Kemper Mill & Elevator Co. v. Hines, 239

S.W. 803, 293 Mo. 88.

App. 1910. Where the cause of misde-

livery of goods by a connecting carrier was a
mistake of the initial carrier in notifying the

connecting carrier as to the name of the con-

signet*, the initial carrier is liable for the
loss. Contra! American S. S. Co. v. Mobile &
O. R. Co., 128 S.W. 822, 144 Mo. App. 43.

Where a bill of lading authorizes the de-

livery of goods to the consignee without its

production, misdelivery by the connecting car-

rier to the party named as consignee by the
initial carrier without the production of the
bill of lading does not avodd the liability of

the initial carrier to the consignor. Id.

Though the fault which caused the misde-

livery of goods by a connecting carrier was
wholly that of 'the initial carrier, they are
liable to the consignor jointly ; their relation

being in the nature of a partnership. Id.

That both the initial and connecting car-

riers are sued, where the fault, is solely that

of the initial carrier, does not relieve the

connecting carrier of liability. Id.

App. 1916. Carrier held liable to ship-

per for damages caus<xl by connecting car-

rier's failure to deliver shipments at station

of destination, resulting in consignees' refusal

to accept. J. A. Lainy Mfg. Co. v. Missouri

Pac. Ry. Co., 1S2 S.W. 131.

App. 1925. Terminal carrier bound by
initial carrier's knowledge of appearance of

shipment when received for transportation.
Pabst Brewing Co. v. Chicago, M. & St. P.

Ry. Co., 273 S.W. 424, 221 Mo. App. 338.

App. 1926. Carrier, being instructed not

to deliver eggs to consignee named, WHS re-

quired to follow instructions and rendered il-

self liable to plaintiff in failing to do so (Bill

of Lading Act [49 USCA g SO, 90, 93 1). Am-
ber v. Davis, 282 S.W. 459, 221 Mo. App.
448.

=a!76. Delay in transportation or de-
livery.

Actions for delay, see post, 181}4, 185.

App. 1899. A shipper delivered goods
to a carrier consigned to East St Louis to

shipper's order. A bill of lading was issued

by the initial carrier which provided that it

should not be responsible as a common car-

rier for the property beyond its line of road.

The initial carrier delivered the goods to a
connecting carrier. The waybill was also de-

livered t)o the connecting carrier. The way-
bill did not clearly state the address of the

consignee, but the consignee had been en-
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gaged In the commission business for many
years, and as such had shipped many hun-
dred car loads of commodities over the con-

ne<iting carrier's line, and also had various
other transactions with the freight depart-
ment of the connecting carrier. Held, that
a verdict finding the connecting carrier guility
of negligence for failure to deliver the prop-
erty in time was supported by the evidence.

Hall v. Wabash II. Co., 80 Mo. App. 463.

App. 1907. Where defendant railroad

agreed with plaintiff, the consignee of freight,
thait in consideration of a certain sum paid
by plaintiff it would deliver the cars, which
were then on its "hold" track, over the tracks
of other railroads to plaintiff's place of busi-

ness, it continued *to sustain the relation of
common carrier to plaintiff, and was re-

sponsible for loss resulting from failure to

promptly deliver the cnrs. Cohen v. Mis-

souri, K. & T. Ky. Co., 102 S.W. 1029, 120 Mo.

App. 244.

Whore defendant railroad agreed with

plaintiff, the consignee of freight, that with-
out extra charge it would send certain cars

consigned to plaintiff, and which had not ar-

rived, to his place of business over the roads
of connecting carriers, instead of sending
thorn directly to defendant's "hold" trucks,

defendant continued to sustain the relation

of common carrier to plaintiff, and was lia-

ble for loss resulting from failure to prompt-
ly deliver the cars, although such failure was
caused by the refusal of connecting carriers

to receive the cars. Id.

Lose of or injury to goods.
Actions for loss or injury, see post,

185.

<=>177(1). Liability in general.

Sup. 19i!3. Carmack Amendment to In-

terstate Commerce Act, requiring the initial

carrier to issue a bill of lading to destination

and making it liable to the shipper or holder
of the bill of lading for loss of, or injury to,

the shipment, and providing that it should not

deprive the holder of any remedy or right he
had under existing law, did not change the

liability of any carrier for its own negligence
in handling shipments over its own line, but
its evident purpose was to do away with the

necessity of the holder making an investiga-
tion to determine which carrier was at fault.

State ex rel. and to Use of St Louis, B. &
M. Ry. Co. v. Taylor, 251 S.W. 3S3, 29S Mo.
474, certiorari granted State of Missouri ex
rel. St. Ixwis, B. & M. Ry. Co. v. Taylor, 44 S.

Ct. 1.12, 2(W U. S. 690, 08 L. Ed. 511, and judg-

inent affirmed rt.924) 45 S. Ct. 47, 266 U. S.

200, 69 L. Ed. 247, 40 A. L. R. 1232.

App. 1908. To make a case against an
initial or intermediate carrier on its common-
law lialrflity. the owner must prove that the
damage happened whine the property wias in
such carrier's custody. Connelly v. Illinois

Cent. Ry. Co., 113 S.W. 233, 133 Mo. App.
310.

App. 1909. A carrier delivering freight
to its connecting carrier has complied with
its contract, and it owes no further duty as
carrier or otherwise. Kirk v. Lehigh Valley
Transp. Co., 115 S.W. 515. See Carriers, <3=>

174 in this Digest.

App. 1910. Where, by principal con-

tracting clause in bill of lading, initial car-

rier issuing it agreed to carry from point on
its own line through .to destination at point
on connecting line, such carrier was liable

for negligent losses occurring on connecting
line though subsequent clause provided it

should deliver to connecting carrier, when its

liability should cease. Crockett v. St. Ix>uis

& H. Ry. Co., 126 S.W. 243. See Carriers,

<S=>180(2) in this Digest

App. 1913. A shipper suing the initial

and connecting carriers for injuries to freight
may only recover against one carrier. Con-

neilly v. Illinois Cent. R. Co., 153 S.W. 79, 169
Mo. App. 272.

App. 1925. Connecting carrier held not
liable for damage to nursery stock by freez-

ing, not due to its delay. Mount Arbor Nurs-
eries v. New York, C. & St. L. R. Co., 273
S.W. 410, 23 7 Mo. App. 31.

). Effect of agreement* between
connecting line* and joint liability.

App. 1910. Where freight shipped over
two roads was forwarded over a bridge be-

longing to a bridge company which connected
the line of the final carrier at a river, under
an arrangement between It and the bridge
company, the latter, though liable to the ship-

per for its torts in transporting the freight,
was the agent of the final carrier, so as to
make it liable for the bridge company's neg-
ligence in transporting. Crockett v. St. Lou-
is & H. Ry. Co., 126 S.W. 243, 147 Mo. App.
347.

Though several carriers are not copart-
ners in transporting freight, if one of them is

authorized by the others to make transporta-
tion contracts for all of them, each wUl be
liable for the negligence of the others in

transporting. Id.
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In absence of statute, a final carrier hav-

ing a joint traffic agreement with the initial

carrier will not l>e liable for the latter'* neg-
ligence in transporting freight thereunder,
unless there was a copartnership agreement
or joint undertaking by which it agreed to

Garry the freight over the whole route. Id.

Under an agreement by the final carrier to

transport from the junction to final destina-

tion on its line, it would only be liable for neg-

ligent losses occurring on its own line. Id.

One of defendant railroud companies re-

ceived freight for traniK>rUition to a point
on the line of the other road under n joint

traffic agreement by which the freight charge
was prorated between them ; the initial cur-

rier having authority to issue through bills

of lading to the point of destination. By the

bills of lading of two of the shipments the

initial company agreed to transport the prop-

erty to final destination over its own line,

and that of the connecting carrier provided
that it should only l>e liable for damage oc-

curring on its own line while the freight was
in its actual custody, and the bill of lading
for the other shipments provided that the

initial company should transport the freight
to the end of its line for delivery to the con-

necting carrier, and that, in continuing the

shipment, the latter was the agent of the

shipper and not of the initial carrier, and
the latter should be liable only for damage
occurring on its own line. Held, in view of

the provisions of the bill of lading, that there

was no joint undertaking or partnership be-

tween the carriers for tranporting the goods
so as to impose a joint and several liability

on each carrier for the whole route. Id.

App. 1911. Carriers on connecting
routes forming associations and traffic ar-

rangements to curry freight through the

whole line are partners, and each is liable for

any loss or injury happening on any part of

the route. Otrich v. St. Louis, I. M. & S.

Ky. Co., 134 S.W. 665, 154 Mo. App. 420, opin-
ion adopted (1912) 144 S.W. 1199, 164 Mo.

App. 444.

A carrier may contract to carry beyond
its own line, and where several carriers form
a continuous line and contract to carry goods
through for an agreed price, which the ship-

per pays in one sum, and which the carriers

divide among themselves, they are jointly and

severally liable to the shipper for a loss tak-

ing place on any part of the line. Id.

Under the interstate commerce act (Act

Cong. Feb. 4, 1887, c. 104, 20, 24 Stat. 386,

amended by Act Cong. June 29, 1906, c. 3591,
34 Shit. 5'.r>), making the initial carrier of an
interstate shipment liable for any loss or in-

jury caused by any carrier, the initial carrier
of an interstate shipment is liable for dam-
ages occurring on the connecting carrier's line,

and any damages occurring to the shipment
by the negligence of the connecting carrier

may be recovered from the initial and con-

necting carriers Jointly; but the connecting
carrier is not liable for any injury occurring
on the line of the initial carrier. Id.

App. 1912. That freight when delivered
to a connecting carrier was damaged, and
was still further damaged while in its pos-

session, doe*4 not show concurrent negligence
of loth carriers, warranting joint judgment
against them. Walker v. St. Loui & S. F.

R. Co., 142 S.W. 729, 162 Mo. Api>. 374.

$=al77(3). Liability of initial carrier.

Sup. 1890. When a carrier receives a

parcel to be transported to a place l>eyond the
terminus of its route, it is held liable, under
Itev. St. 1S79, 598, as such carrier to the

place of destination, in the absence of a spe-
cific contract to carry such parcel only to the

terminus of its own route or limiting the lia-

bility to a loss or damage occurring on its

own route. Dimmitt v. Kansas City, St. J. &
C. B. It. Co., 15 S.W. 761, 103 Mo. 433.

Sup. 18J>4. Where a railroad company
contracts to transport goods Iwyond the end
of its line, it assumes all the duties of a car-

rier over the connecting line. Davis v. Jack-
sonville Southeastern Line, 28 S.W. 9(55, 126
Mo. 09.

Sup. 1897. Comp. St. Neb. 181X3, c. 16,

111, providing that "any railroad company
receiving freight for tranHjx>rtation shall be
entitled to the same rights and t>o subject to

the same liabilities UK common carriers," and
that "whenever two or more railroads are
connected together, the company owning ei-

ther of said roads receiving freight to be

transported to any place on the line of either
* * * shall be liable as common carrier

for the delivery of the freight to the con-

signee * * * In the same order in which
such freight was shipped," does not render
a receiving company, which has only contract-

ed to deliver to the connecting carrier, liable

for <the latter's default. Miller Grain & Ele-

vator Co. v. Union I'lac. Ry. Co., 40 S.W. 894,
138 Mo. 658.

Sup. 1928. Liability for loss occasioned

by the carelessness and negligence and in

violation of the common-law duty of a com-
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mon carrier Is within Carmack Amendment,
making the initial carrier liable to the holder

of the bill of lading for all loss regardless of

the line on which the loss occurred. State ex
rel. and to Use of St. Louis, B. & M. Ky. Oo.

v. Taylor, 251 S.W. 383, 298 Mo. 474, certiorari

grunted State of Missouri ex rel. St. Louis,
B. & M. Ry. Oo. v. Taylor, 44 S. Ct. 132, 263
11. S. 690, fiS L. Ed. 511, and judgment affirmed

<1924) 45 S. (t. 47, 260 U. S. 200, 69 L. Ed.

247. 31 A. L. R. 1232.

App. 1880. Under the rule generally

adopted in this country a carrier who receives

goods marked to a particular destination be-

yond the end of its road Is twiiid to transport
and deliver them to the next carrier on the

route according to the usage of its business,

but is not liable for losst^s l>eyond iits line in

the absence of special contract McCarthy v.

Terre Haute & I. R. Co., 9 Mo. App. 159.

App. 1881. Liability of carrier for loss

of goods by connect ing carrier. See Freeburg
Coal Co. v. Union Ky. & Transit Co., 10 Mo.

App. 597, memorandum.

App. 188(5. In order to hold the m-eiv-

ing carrier for loss of goods by the connect-

ing currier, the authority of the agent of the

receiving comixmy to make si contract of

traiusiK>rtation l>cyond its own line must be

shown. Orr v. < Chicago & A. R. Co., 21 Mo.

App. 333.

App. 1899. Where a carrier of apples
refused permission to the shipper to place a
stove in the car and send a man with the

shipment to protect it from freezing, and
the apples were frozen after delivery to a

succeeding carrier by whom they were re-

ceived in good order, the negligence of the

pmcce-eding carrier was not the proximate and
sole cause of the* damage, so u*s to exempt the

first carrier from liability.- Pophani v. Bar-

nard, 77 Mo. App. 019.

App. 1905. Where a carrier receives

goods for transportation to a destination be-

yond the end of its line, its common-law lia-

bility terminates with the delivery of the

property to the succeeding carrier for further

transportation, unless it binds itself by an ex-

press or implied contract for the whole dis-

tance. Ilnbbard v. Mobile & O. Ry. Co., 87 S.

W. 52, 112 Mo. App. 459.

App. 1005. Where a carrier is paid full

freight for carriage to a destination beyond
the termination of the carrier's line, the con-

tract is to carry the goods through to their

destination, and the first carrier is responsi-

ble for the delivery of the goods, Eckles v.

Missouri Pac. Ry. Co., 87 S.W. 99, 112 Mo.
App. 240.

App. 1906. Where, after the shipment of

certain apples, the original destination was
changed under an agreement between plaintiff
and the initial carrier at the point of ship-
ment requiring transportation over another

road, the initial carrier remained liable for

proper care of the apples until they reached
their final destination though plaintiff com-
municated with the agent of the connecting
carrier merely for the purpose of expediting
the transit. Hurst v. St. Louis & S. F. R.

Co., 91 S.W. 794, 117 Mo. App. 25.

Where, during the transportation of ap-

ples, the destination was changed by agree-
ment with the initial carrier according to cus-

tom, so as to require transportation over the

line of a connecting carrier, such diversion

amounted to a mere extension of the original

contract, rendering the initial carrier respon-
sible for negligent injury to the fruit, either

by its own employes or those of the connect-

ing carrier, under Rev. St. 1899, 5222, pro-

viding that a common carrier shall be liable

for injury to proi>erty caused by its negli-

gence or that of any other common carrier to

which the property may be delivered for

transportation. Id.

Where, during the transit, the destination

of certain apples was changed by agreement
with the initial carrier so as to require trans-

portation over a connecting line, and the ap-

ples were injured in transit, an instruction

that, unless the jury believed that the ven-

tilators of the car were carelessly and negli-

gently closed or permitted to remain closed

during transportation from the point of ship-

ment to the point of diversion, the initial car-

rier was not liable, was erroneous for failure

to predicate such carrier's nonliability for the

negligence of the connecting carrier on a find-

ing that such initial carrier had not agreed
to carry the apples to their ultimate destina-

tion. Id.

App. 1907. Under Rev. St. 1899, 5222

[Ann. St. 1906, p. 2718], providing that when
a carrier receives property to be transferred

from one place to another, within or without
the state, and issues receipts or bills of lad-

ing in the state, it shall be liable for any loss

caused by its negligence or the negligence of

any connecting carrier, the receipt of goods
by a carrier to be transported to a place be-

yond its own line, in the absence of a stipula-
tion limiting the Initial carrier's liability to
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loss or damage occurring on its own route,
creates a liability for any loss or damage on
the route of the connecting carriers. Mar-
shall Medicine Co. v. Chicago & A. 11. Co., 101
S.W. 478, 126 Mo. App. 455.

App. 1907. Rev. St. 1899, 5222 [Ann. St
1906, p. 2718], providing that when property is

received by a carrier for transportation, or
when a carrier issues a bill of lading, it shall

be liable for loss of the property caused by its

negligence or that of another carrier to whic-h

the property is delivered or over whose line

it may pass, has no application to a case
where property while in the possession of a

connecting carrier is destroyed by fire, with-
out negligence of either carrier. Scott Coun-
ty Milling Co. v. St. Louis, I. M. & S. R. Co.,
104 S.W. 024, 127 Mo. App. 80.

App. 1908. Rev. St. 3899, 5222 (Ann.
St. 190f>, p. 2718), providing that, when ship-
ments begin in Missouri, the initial carrier
shall be liable for damages accruing any-
where on the route, does not apply to trans-

portation of goods wholly without the state.

Connelly v. Illinois Cent Ry. Co., 113 S.W.
233, 133 Mo. App. 310.

App. 1909. Carrier undertaking to trans-

port goods and forward them, is liable as in-

surer for loss resulting from unnecessary
breach of duty or deviation from forwarding
instructions. Weaver v. Southern Ry. Co.,
115 S.W. 500. See Carriers, <=>178 in this

Digest.

Ap?. 1909. Where an initial carrier con-

tracted for a through shipment, it would be
liable as an insurer for breakage anywhere on
the route, whether from negligence or not,
unless there was a consideration for the re-

striction of its common-law liability, and it

would be liable for negligent breakage what-
ever rate was charged. Blackmer & Post

Pipe Co. v. Mobile & O. R. Co., 119 S.W. 13,
137 Mo. App. 133.

App. 1909. A carrier issuing a through
bill of lading, by which it agrees to transport
freight part of the distance by a ship and the
balance by rail, becomes thereby a carrier for
the entire route, and is liable for the negli-

gence of any carrier transporting the prop-
erty under an arrangement with it. A. C. L.
Haase & Sons Fish Co. v. Merchants' Despatch
Transp. Co., 122 S.W. 302, 143 Mo. App. 42.

App. A domestic law making an initial

carrier liable for negligence of connecting car-

riers does not apply to a contract of shipment
made in another state. (1911) Lord & Bush-

nell Co. v. Texas & N. O. R. Co., 134 S.W.
Ill, 155 Mo. App. 175; (1912) Walker v. St.

Louis & S. F. R. Co., 142 S.W. 729, 162 Mo.
App. 374.

App. 1912. Under the Interstate Com-
merce Act (Act Cong. Feb. 4, 1887, c. 104, 20,
24 Stat. &S6, amended by Act Cong. June 21>,

1906, c. 3591, g 7, 34 Stat. 595), making ini-

tial carrier liable for injury caused by a
connecting carrier, an initial carrier held
liable for any injury occurring on the line
of the connecting carrier, though the con-

necting carrier is not liable for injury on
the line of the initial carrier. Otrich v. St.

Louis, I. M. & S. Ry. Co., 144 S.W. 1199, 104
Mo. App. 444, adopting opinion (1911) 134 S.

W. <Hi5, 154 Mo. App. 420.

App. 1912. Under the statute, a shipper
may enforce liability against the initial car-

rier for the negligence of the connecting car-

rier. Bockserman v. St. Louis & II. Ry. Co.,
152 S.W. 389, 109 Mo. AH>. 1G8.

App. 1914. Where transportation was
divided into two separate and independent
stages, and the initial bill of lading imposed
no duty to deliver the car to the connecting
carrier for further transportation, the ini-

tial carrier's responsibility ended on its deliv-

ery in good order to the consignor's agent at
the connection point. Smith v. Gulf, V. & S.

F. Ry. Co., 104 S.W. 132, 177 Mo. App. 269.

App. 1915. A carrier which uses another
in making a through shipment is liable for the

negligence of the connecting carrier. Keith-

ley v. Lusk, 177 S.W. 756, 190 Mo. App. 458.

Though no bill of lading for a through
shipment was issued, the Curmack Amend-
ment docs not free the initial carrier from
liability. Id.

App. 1916. Under the Carmack Amend-
ment to the Hepburn Act, making the initial

carrier liable to the holder of the bill of lad-

ing for loss of property, such liability extends
to a misdelivery of the property by the final

carrier. Kemper Mill Co. v. Missouri Pac.

Ry. Co., 186 S.W. 8, 193 Mo. App. 466, trans-

ferred from Supreme Court Kemper Mill &
Elevator Co. v. Same (1915) 178 S.W. 502.

App. 1910. The common-law rule of lia-

bility of a carrier for goods shipped was not
changed by the Carmack Amendment, the pur-
pose of which was to make the first carrier
liable as at common law. Cudahy Packing
Co. v. Atchison, T. & S. F. Ry. Co., 187 S.W.
149, 193 Mo. App. 572.
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App. 1916. Defendant undertaking In

the first instance to carry only to J., the end

of its line, and afterwards at J. undertaking
to carry to another point, in the same state,

over the line of another, is liable for the neg-

ligence of the other as its agent Keithley &
Quinn v. Lusk, 189 S.W. 621, 195 Mo. App.
143.

App. 1916. Carrier of goods received for

through transportation becomes responsible
for the destruction of the goods while in cus-

tody of delivering carrier, in transit under
terms of contract. Wilson v. Chicago Great

Western R. Co., 190 S.W. 22.

App. 1917. Unauthorized delivery of car

to shipper by terminal carrier without sur-

render of bill of lading under Interstate Com-
merce Act rendered initial carrier liable, ei-

ther in tort for conversion of car or for breach

of contract of carriage. Peycke Bros. Com-
mission Co. v. Sandstone Co-Op. Co., 191 S.

W. 10SS, 11)5 Mo. App. 417.

App. 1917. Under Carmack Amendment
to Interstute Commerce Act, initial carrier

is liable for all damages for through ship-

ment, ult hough all or a part of the damage ac-

crued by reason of negligence of terminal car-

rier. O'Uriant v. Pryor, inr> S.W. 759.

App. 1918. Whether the receiving car-

rier took as initial carrier or as agent for

another carrier it is not liable for the- loss of

goods burned at the point of loading, where

it had turned over whatever control it had
to the next carrier before the fire. Central

Nat. Bank v. Pryor, 207 S.W. 298.

App. 11)25. Shipment held not continu-

ous interstate shipment, and carrier livid

initial carrier. Forest Green Farmers' Eleva-

tor Co. v. Davis, 270 S.AV. 394, 216 Mo. App.
545.

App. 3925. Carrier held liable for in-

jury to shipment whether caused by its neg-

ligence or some other carrier. Marshall Land
& Mercantile Co. v. Missouri Pac. R. Co., 270

S.W. 422.

App. 1925. Liability of initial carrier for

damage to interstate shipment subject to Car-

mack Amendment. Mount Arbor Nurseries v.

New York, C. & St. L. R. Co., 273 S.W. 410,

217 Mo. App. 31.

App. 1926. Under the Cummins Amend-
ment (49 USCA 20), the initial carrier is

liable as matter of law for damages occurring

on connecting lines. Amber v. Davis, 282 S.

W. 459, 221 Mo. App. 448.

App. 1926. Carmack Amendment to In-

terstate Commerce Act (49 USCA 20 (11,

12), does not change common-law rule of lia-

bility of carrier for loss or damage of freight.

Griggs v. St. Louis & H. R. Co., 285 S.W.
159.

<=>177 (4). Liability of intermediate or
last carrier.

App. 1909. A contract with a final car-

rier for a through shipment of freight is ter-

minated on the shipper ordering the connect-

ing carrier to return the freight, and the lia-

bility of the contracting carrier terminated,

except its liability to return the freight charg-

es paid in advance. Kirk v. Lehigh Valley

Transp. Co., 115 S.W. 515, 135 Mo. App. 99.

App. 1916. Nothing in Carmack Amend-
ment to Interstate Commerce Act abrogates

right of shipper under existing federal laws

to pursue connecting carrier whose wrong
caused the loss, so that shipper could sue

an intermediate carrier for its negligent

breach of contract. Collier v. Wabash R. Co.,

190 S.W. 969.

App. 1923. The Carmack Amendment to

the Interstate Commerce Act does not con-

fine a shipper's remedy for the loss or de-

struction of a shipment of goods to the initial

carrier. Letner v. Missouri Pac. R. Co., 249

S.W. 15r>, 215 Mo. App. 448.

App. 1924. Carmack Amendment to the

Interstate Commerce Act held not to abolish

cause of action against the last delivering car-

rier for damage or destruction of goods ; such

amendment merely creating new liability and

right against the initial carrier. American
Fruit Growers v. Cleveland, C., C. & St. L.

Ry. Co., 263 S.W. 488.

App. 1926. Under the Cummins Amend-
ment (49 USOA 20), the common-law liabil-

ity of the terminal carrier for loss on its line

remains in full force. Amber v. Davis, 282

S.W. 459, 221 Mo. App. 448.

(=>178. Carrier as forwarder or ware-
houseman.

App. 1891. So long as a carrier holds

goods for delivery to a connecting carrier, it

holds them for transportation and not for de-

livery, and is liable as a carrier for their loss,

altliough the connecting carrier unreasonably

delays in receiving them, unless by warehous-

ing them or otherwise it does some unequivo-
cal act indicative of a purpose to change its

office from that of a carrier to that of a ware-

houseman. Bennitt v. Missouri Pac. Ry. Co.,

46 Mo. App. 656.
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App. 1907. Where a carrier holds goods
for delivery to succeeding carriers, he holds
them as a carrier, and not as an ordinary
bailee or mere forwarder, and, although the

connecting carrier refuses or unreasonably
delays to receive them, the relation of com-
mon carrier continues until the carrier by
warehousing the goods or some other unequiv-
ocal act indicates its purpose to change its

relation from that of carrier for transporta-
tion to that of a mere custodian for safe-

keeping or forwarding. Cohen v. Missouri,
K. & T. By. Co., 102 S.W. 1021), 120 Mo. App.
244.

App. 1909. A carrier undertaking to

transport goods over its own line, and then
forward them over another, is liable as in-

surer for loss or damage resulting from any
unnecessary breach of duty or deviation from
forwarding instructions. Weaver v. South-
ern Ry. Co., 115 S.W. 500, 135 Mo. App. 210.

App. 1909. The liability of an initial

carrier, who had delivered a shipment to its

connecting carrier, and subsequently under
agreement with the shipper received and re-

turned the freight to him, for which the ship-

per paid nothing, for injury to the goods
while so in its charge, was merely that of a
bailee without hire. Kirk v. Lehigh Valley
Transp. Co., 115 S.W. 515, 135 Mo. App. 99.

^= 179. Transportation of cars or other
vehicle* of other carrier.

Kcc explanation, page Hi.

<=>18O. Limitation of liability.

Carriage of live stock, see post, @=>218.

<=Dl80 (1). In general.

Sup. 1928. Bill of lading for transporta-
tion of cotton to England held "through bill

of lading." and shipment not within stat-

utes prohibiting exemptions from liability (In-
terstate Commerce Act, 20, as amended by
Carmack Amendment and Cummins Amend-
ments 149 USCA 201). lesser-Goldman Cot-
ton Co. v. Missouri Pac. II. Co., 12 S.\V.(2d)

485. cortiorari denied (1929) 49 S. Ct. 351, 279
U. S. 855, 73 I* Ed. 997.

Tender and acceptance of cotton for

transportation to England was transaction
outside statutes prohibiting exemption from
liability for loss or injury (Interstate Com-
merce Act, 20, as amended by Carmack
Amendment and Cummins Amendments [49
USCA 20J). Id.

App. 1884. A stipulation of the back of

a bill of lading, that for all damages occurring

in the transit of "said packages" the legal
remedy shall be against the particular car-
rier only in whose custody the packages may
actually be at the time of the happening there-

of, is not a sulttcient waiver by the shipper of
the provisions of the statute imposing on rail-

roads a liability for the negligence of connect-

ing roads, where the property shipped, instead
of being packages, was corn in bulk. Kosen-
stein v. Missouri Pac. Ry. Co., 16 Mo. App.
225.

App. 1885. Rev. St. 1879, c. 14, 598,
provides that, whenever any property is re-

ceived by a common carrier for transporta-
tion, the carrier issuing the bill of lading shall

be liable for any damage to the property
caused by its negligence or that of any other
carrier to which the property may be deliv-

ered or over whose lines it may pass, and
that the initial carrier shall be entitled to re-

cover the amount of any damage it may be re-

quired to pay from the carrier through whose
negligence the damage was sustained. 7/r/t/,

that the common carrier cannot, by contract
with the shipper, relieve itself from liability
for the negligence of a connecting carrier.

Craycroft v . Atchison, T. & S. F. Hy. Co., 18
Mo. App. 487.

App. Rev. St. 1879, 598, providing that
in case of a transportation over several lines

of road the carrier who receives the goods
shall be responsible for the negligence of the

connecting carrier, establishes a rule of pub-
lic policy which the carrier cannot avoid by
contract with a shipper. (1880) Orr v. Chi-

cago & A. R. Co., 21 Mo. App. 333; 0889)
Baker v. Missouri Pac. Ry. Co., 34 Mo. App.
9S; (1891) AVatkins v. St. Louis, I. M. & S.

Ry. Co., 44 Mo. App. 245.

App. 1909. An initial carrier cannot re-

strict its liability for the negligence of itself

or its connecting carriers. Hlackmer & Post

Pipe Co. v. Mobile & O. R. Co., 119 S.W. 1,

137 Mo. App. 479.

App. 1909. An initial carrier, contract-

ing for through carriage of freight, is liable

for the loss thereof occurring anywhere on
the route, unless the loss is due to the act of
God or the public enemy, and a limitation of
his common-law liability, or a provision lim-

iting its liability to a loss on its own line, not

supported by a consideration, is inoperative.
Simmons Hardware Co. v. St. Louis, I. M.

& S. Ry. Co., 120 S.W. 663, 140 Mo. App. 130.

App. 1910. Interstate Commerce Act
(Act Feb. 4, 1887, c. 104, 20, 24 Stat. 386, as
amended by Act Cong. June 29, 190C, c. 3591,
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7, 34 Stat. 503), prohibiting contracts ex-

empting carriers from liability for loss on a
connecting line, does not prevent an agree-
ment limiting a carrier's liability to an agreed
valuation in consideration for a reduced rate.

McKlvain v. St. Louis & 8. F. R. Go., 131 S.

W. 736, 151 Mo. App. 126.

App. 1916. Bill of lading issued by ini-

tial carrier of interstate shipment, liable un-

der the Carmack Amendment to the Hepburn
Act for loss, etc., of property requiring writ-

ten notice thereof within four months, etc.,

held to require such notice, even in case of

final carrier's willful disdelivery. Kemper
Mill Co. v. Missouri Pac. Hy. Co., ISO S.W. 8,

11)8 Mo. App. 400. transferred from Supreme
Court Kemper Mill & Elevator Co. v. Same
(1915) 178 S.W. 502.

Power to limit liability to car-
rier's owu line.

Under Rev. St. 1889, 1)44, providing that
when a carrier receives property to be trans-

ported from one place to another, within or

without, the state, it shall be liable for any
loss, damage, or injury to such property
caused by the negligence of a connecting car-

rier. a railway carrier receiving goods in this

state to be shipped over its own and connecting
lines to the point of destination may stipulate
in the contract of shipment against damages
to the goods occasioned by the negligence of

the connecting carrier.

Sup. 1891. Dimmitt v. Kansas City, St. J.

& C. B. H. Co., 15 S.W. 701, 103 Mo. 43S ;

App. 1891. Hill v. Missouri Pac. Hy. Co.,

40 Mo. App. 517.

Sup. 1891. A bill of lading by a railway

company of goods to be transported over its

own and connecting lines stipulated that

damages for loss or injury sustained in transit

should be recoverable against the particular

railway company having custody of such

goods at the time of such loss or injury.

IfcJrt, that defendant was liable for loss or

damage on its own line only. Nines v. St.

Louis, I. M. & S. Ily. Co., 18 S.W. 20, 107 Mo.
475.

Sup. 1897. Const. Neb. art. 11, S 4, de-

claring that "the liability of railroad corpora-
tions as common carriers shall never be lim-

ited," does not affect a contract limiting the

receiving carrier's liability to loss occurring
on its own lines. Miller (3 rain & Elevator Co.

v. Union Pac. Hy. Co., 40 S.W. 894, 138 Mo.
058.

Sup. 1903. Where a railway company re-

ceives goods for shipment beyond its line, and

collects the entire charge for transportation,
it assumes the responsibility for safe car-

riage over every part of the route, and such

liability cannot be limited by express con-

tract. Marshall & Michel Grain Co. v. Kan-
sas City, Ft. S. & M. H. Co., 75 S.W. 038, 170
Mo. 480, 98 Am. St. Hep. 508.

Rev. St. 1899, 5222, providing that, when
a railroad company issues bills of lading in

Missouri, it shall be liable for any loss, dam-
age, or injury to the property caused by its

negligence, or the negligence of any other car-

rier to which the property may be delivered,
or over whose lines it may pass, etc., when
construed as depriving a carrier of the right
to contract for a limitation of liability beyond
its own line with respect to a through ship-

ment, is not unconstitutional. Id.

Where u carrier issued a bill of lading in

Missouri for a through shipment beyond its

own line to a point in Arkansas, it could not

exempt itself from liability for a conversion
of the property by a connecting carrier by a

provision in the bill limiting its liability to

its own line. Id.

App. 1894. In on action for loss of goods

shipi>ed under a bill of lading exempting the

railroad from loss by tire or for loss beyond
its own line, an instruction that, if plaintiff

paid the full rate of freight charged for such

goods and the defendant made no reduction or

special rate, the jury may disregard the spe-

cial contract, is erroneous, since the clause

exempting it from loss beyond its own line is

valid without consideration. Hance v. Wa-
bash Western Hy. Co., 50 Mo. App. 470.

App. 1894. A bill of lading for the ship-
ment of goods over connecting lines provided
that the responsibility of the initial carrier

should not extend beyond its own line. This

provision was printed in minion sized type
with green ink, and was easily readable.

Over the face of the bill of lading the word
"Original" was stamped in large red letters,

which did not render the minion type illegi-

ble, or cover the provision as to responsibility

beyond its own line, field, that the consignor
was bound by such provision, and hence could

not recover where the injury occurred on the

line of a connecting carrier. Patterson v.

Kansas City, Ft. S. & M. Hy. Co., 50 Mo. App.
057.

App. 1894. A contract by a consignor
and a railroad company that the liability of

the company shall cease after the goods pass
out of its possession is valid, and an omission
in the name of the station where the liability

Consult Pocket Part for later cases.
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ceases is immaterial. Minter y. Southern
Kansas Ry. Co., 56 Mo. App. 282.

Under Rev. St. 1889, { 944, a provision in

a bill of lading that the responsibility of the

common carrier should cease at the station

where the goods were delivered to the con-

necting carrier was valid, notwithstanding the

provision of the statute. Id.

App. Under Rev. St 1889, 944 (Laws
1879, p. 171), a railroad company cannot con-

tract for a through shipment to a point be-

yond its own line and at the same time ex-

empt itself from liability for negligence of the

connecting carrier. (1897) State Nat. Bank
v. Chicago Great Western Ry. Co., 72 Mo.

App. 82 ; (1904) Nenno v. St. Louis & S. F. R.

Co., 80 S.W. 24, 105 Mo. App. 540.

App. 1899. Where a carrier uncondition-

ally and absolutely binds himself to curry

freight from a point on the line of its rail-

way to a point in another state under a bill

of lading providing that it shall be forwarded

by the defendant carrier and the forwarding
lines with which it connects, and that the car-

rier shall not be accountable for any damage
after the freight shall have been receipted for

by the next succeeding carrier, there being an
unconditional and absolute undertaking to

transport the freight to its destination, the

exemption clause cannot bo invoked to relieve

it from liability. Popham v. Barnard, 77 Mo.

App. 619.

App. 1901. A carrier cannot contract for

a through shipment and at the same time ex-

empt himself from liability on account of the

negligence of connecting carriers. Jones v.

St. Louis & S. F., R. Co., 89 Mo. App. 653;
Redraon v. Chicago, R. I. & P. R. Co., 90 Mo.

App. 68.

App. 1905. Where a common carrier

contracts to transport goods from one point
to another, necessarily over connecting lines,

it is not prevented on grounds of public policy
from contractually limiting its liability for

the negligence of the connecting carriers.

Eckles v. Missouri Pac. Ry. Co., 87 S.W. 99,

112 Mo. App. 240.

App. 1906. Where the carrier receives

freight, and issues a bill of lading to a desti-

nation beyond its line, it is liable for the neg-

ligence of connecting carriers, unless the con-

tract stipulates that the carrier is only to

transport the shipment to the end of its line,

and a stipulation that the initial carrier is to

be relieved of responsibility beyond its line

is unavailing. Lee v. Wabash R. Co., 94 S.W.

991, 118 Mo. App. 476; Bushnell v. Wabash
R. Co., 94 S.W. 1001, 118 Mo. App. 618 ; Rat-
liff v. Quincy, O. & K. C. R. Co., 94 S.W. 1005,
118 Mo. App. 644 ; McLendon v. Wabash R.

Co., 95 S.W. 943, 119 Mo. App. 128.

App. 1906. A contract made in New
York for the transportation of fish from New
York to Kansas City over the lines of two

connecting carriers, expressly stipulating that
the flsh should be carried by the initial car-

rier to the end of its own line, and that such
carrier should not be responsible for a loss

occurring beyond its own line, was valid, and
precluded a recovery against the initial car-

rier for injuries sustained through the neg-

ligence of the connecting carrier. McLendon
v. Wabash R. Co., 95 S.W. 943, 119 Mo. App.
128.

App. 1906. A carrier contracting to car-

ry a shipment to its destination, a point be-

yond its line, is liable for damages resulting
from negligent delay in the transportation,
whether the delay occurred on its own line or

that of a connecting carrier, though the bill of

lading restricted its liability to the conse-

quences of its own acts. Hardin v. Missouri
Pac. Ry. Co., 96 S.W. 681, 120 Mo. App. 203.

App. 1907. A provision in a carrier's bill

of lading prohibiting its agent from contract-

ing for the delivery of goods beyond its own
route was a nullity, the agent being required
to receive the goods for transportation,

though entitled to limit his employer's liabil-

ity to its own line. Marshall Medicine Co. v.

Chicago & A. R. Co., 104 S.W. 478, 126 Mo.

App. 455.

App. 1909. Rev. St. 1899, 5222 (Ann. St.

1906, p. 2718), providing that where property
is received by a carrier it shall be liable for

any loss or damage to the property by its neg-

ligence or the negligence of any other carrier

to which the property may be delivered, im-

pliedly allows an initial carrier to restrict its

liability as insurer to its own line, notwith-

standing the main purpose of the act is to

make it liable for negligence occurring on a

connecting line, and makes a carrier issuing a
bill of lading in the state liable for damage to

property caused by its negligence or the neg-

ligence of a connecting carrier. Blackmer &
Post Pipe Co. v. Mobile & 0. R. Co., 119 S.W.

1, 137 Mo. App. 479.

As to interstate through shipments made
by an initial carrier before the amendment of

the Interstate Commerce Act (Act Feb. 4,

1887, c. 104, 20, 24 Stat. 386, as amended
by Act June 29, 1906, c. 3591, | 7, 34 Stat.
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), forbidding the limitation by an initial

carrier of its liability as insurer whore it

contracts to carry through, it could limit its

liability as insurer for a consideration such

as a reduced rate of freight. Id.

App. 1909. A receipt by an initial car-

rier of freight recited that the goods were re-

ceived in good order for the consignee, subject
to bill of lading, and provided that the proper-

ty received on the dray ticket was subject to

the conditions of the bill of lading. The bill

of lading contracted for the carriage of the

freight to the consignee or to a connecting car-

rier, and limited liability for loss to that oc-

curring on its own line. Held, that the receipt

and bill of lading did not establish a contract

for through carriage, and the initial carrier

was liable only for IORH on its own line. Sim-

mons Hardware Co. v. St. Louis, I. M. & S.

Ry. Co., 120 S.W. 003, 140 Mo. App. 130.

Under Rev. St. 1899, 5222 (Ann. St.

1906, p. 2718), providing that when property
is received by a carrier for transportation, or

when a carrier issues a bill of lading, it shall

be liable for loss of the property caused by
its negligence, or that of another carrier to

which the property is delivered, a carrier re-

ceiving property for transportation over its

own line and other lines need not contract to

carry beyond its own line; but, where in the

main clause of the contract it undertakes to

curry to destination, it cannot limit its statu-

tory liability by exceptions set out in subse-

quent clauses, but where it specially contracts

in the main clause to carry only to the end of

its line, its liability extends no further. Id.

App. 1910. Where, by the principal con-

tracting clause in a bill of Liding, the. initial

carrier issuing it agreed to carry from a point
on its own line through to destination at a

point on a connecting line, the contract was an

undertaking for through carriage to destina-

tion so as to make it liable for negligent losses

occurring on the connecting line under Rev.

St. 1899, 5222 (Ann. St. 1900, p. 2718), making
the carrier issuing the bill of lading liable for

injuries caused by the negligence of any other

carrier, though a subsequent clause of the bill

of lading provided that it should carry the

goods to the end of its own line and deliver

to the connecting carrier, when its liability

should cease. Crockett v. St. Louis & II. Ry.

Co., 120 S.W. 243, 147 Mo. App. 347.

Where the bill of lading issued by the

initial carrier provided that it should trans-

port the freight only to the end of its own line

for delivery there to the connecting carrier for

transportation to destination as the agent of
the shipper, and not of the initial carrier, and
that the latter should be liable only for loss

occurring on its own line while the freight
was in its actual custody, the initial carrier's

contract was not for through shipment, so
that it was only liable for negligent losses oc-

curring on its own line. Id.

App. 1910. Where a carrier by bill of

lading agrees to carry goods to the destina-

tion if on Its road, or, if the destination is

not on its road and the company guarantees
a through rate to destination, then it agrees
to deliver to the other carrier, but does not

agree to carry to any point beyond its own
line, or be resiKmsible beyond its own line,

and guarantees a certain rate to a point be-

yond its own line, the contract is one for

through transportation, and the carrier can-

not limit its liability for negligence of the

connecting carrier. Central American S. S.

Co. v. Mobile & O. R. Co., 128 S.W. 822, 144
Mo. App. 43.

App. 1911. Where an initial carrier con-

tracts for a through shipment, the connecting
carriers are regarded as its agents making it

liable for their negligence, notwithstanding a

provision in a contract exempting it from lia-

bility beyond its line. Lord & Bushnell Co.

v. Texas & N. O. R. Co., 134 S.W. Ill, 155 Mo.

App. 175.

An initial carrier's contract to transport
from a point on its line to C. via a certain con-

necting carrier "at" K., an intermediate point

beyond the initial carrier's line, is a contract

for through shipment, making the initial car-

rier liable for negligence of a connecting car-

rier in preventing exercise of the shipper's

right to divert the shipment at K. by taking
the ear over another route, notwithstanding
a provision in the contract exempting it from

liability for connecting carrier's negligence.
Id.

App. 1911. Where an agent of a railroad

company receives goods for transportation,
and fails to limit his company's liability to

liability for negligence on its own line, and is-

sues a bill of lading for shipment over the
line of a connecting carrier, the right to limit

the liability of his own company to negligence
on its own line is lost, and the provisions of

the bill of lading prohibiting the agent from
contracting for shipment beyond defendant's
line becomes a nullity. Miller v. Missouri, K.
& T. Ry. Co., 138 S.W. 902, 157 Mo. App. 638;
Steckdaub v. Same, 138 S.W. 904.

App. 1912. A stipulation in a bill of lad-

ing issued by an association of several car-
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riers held without force, where damage to

freight results from a carrier's negligence.
R. E. Funsten Dried Fruit & Nut Co. v. Tole-

do, St. L. & W. R. Co., 143 S.W. 839, 163 Mo.
App. 426.

<=>180 (3). Operation and effect of limi-
tation.

Sup. 1881. A connecting carrier receiv-

ing goods from an initial carrier is entitled
as against the shipper to the benefit of all

limitations of liability contained in the initial

carrier's contract with the shipper. Halliday
v. St. Louis, Iv. C. & N. Ry. Co., 74 Mo. 159,
41 Am. Rep. 309.

Sup. 1903. Goods were delivered to a
carrier for shipment to a point outside of the
state. Before the shipment was made, the

shipper inquired of the agent of the carrier

whether it carried goods to that place, and
was Informed that it did. The carrier issued
a bill of lading which indicated the place of

destination, and which recited that the car-

rier received the goods to be forwarded sub-

ject to the rules and conditions printed on the

regular shipping bills. The place of destina-

tion was not on the carrier's line, but on the

line of another carrier, with which a joint
traffic arrangement existed. Held, that the

contract was for through shipment, and under
Rev. St. 1889, 944, the initial carrier was
liable for the negligence of the connecting
carrier causing injury to the goods, notwith-

standing a stipulation in the bill of lading

limiting the liability of the initial carrier to

its own line. Western Sash & Door Co. v.

Chicago, R. I. & P. R. Co., 76 S.W. 998, 177
Mo. 641.

App. 1897. A bill of lading which recit-

ed that the carrier received from the shipper
certain goods consigned to Boston, and which

stipulated that the carrier would transfer the
same over itrt line of railway to Chicago, and
there deliver the consignment to a connecting
carrier, and expressly limited the responsi-

bility of the initial carrier so that its liability

should cease at the station of delivery or ten-

der to the connecting carrier, obligates the
carrier to transport the goods only to the end
of its line, and therefore it is not liable for

the negligence of the connecting carrier.

State Nat. Bank v. Chicago Great Western
Ry. Co., 72 Mo. App. 82.

App. 1897. A railroad company received

pay for transporting goods for the whole
route. The company's soliciting agent solicit-

ed the shipment and selected the connecting
lines over which the shipment would be made.
The contract of shipment provided that for all

loss occurring in the transit the legal remedy
should be against the particular carrier in
whose custody the goods might actually be at
the time of the damage. Held, that the ini-

tial carrier was liable for a loss sustained on
the line of a connecting carrier

; the contract
of shipment obligating the initial carrier to

transport the goods from the starting point
to their place of destination. Kckles v. Mis-
souri Pac. Ry. Co., 72 Mo. App. 290.

App. 1898. Rev. St. 1889, 944, provides
that a carrier Issuing a bill of lading for the
transportation of goods shall be liable for any
loss or injury thereto caused by its negligence
or the negligence of any connecting carrier.

A carrier received freight destined to a point
beyond its own line. The bill of lading was
blank as to the point of shipment, and stipu-
lated that the carrier should not be liable for
loss occurring beyond its own line. The
freight charges for the whole distance were
paid to the carrier. Held, that it was liable
for a connecting carrier's conversion of the
goods. Marshall v. Kansas City, Ft. S. & M.
Ry. Co., 74 Mo. App. 81.

App. 1901. Where an original contract
of shipment expressly provided that each car-

rier on the line should be liable only for what-
ever negligent act was committed by it upon
its own line and no other, the tinal carrier
was not liable for any loss or damage to goods
prior to their delivery to it. Pearce v. Wa-
bash R. Co., 89 Mo. App. 437, reversed Wa-
bash R. Co. v. Pearce (1904) 24 S. Ct. 231, 192
U. S. 179, 48 L. Ed. 397.

App. 1904. Where a bill of lading stat-

ed that the initial carrier had received the

goods to be transported and delivered to the

succeeding carrier, to be forwarded to desti-

nation, it being expressly agreed that the
initial carrier's responsibility ceased on the
arrival of the goods at its terminal depot,
where they were to be delivered to the con-

necting carrier, such contract, in the absence
of statute, limited the initial carrier's liability
to loss accruing on its own line, though the
blank in the bill, for the insertion of the con-

necting point was not properly filled. Nenno
v. St. Louis & S. F. R. Co., 80 S.W. 24, 105
Mo. App. 540.

App. 1905. Defendant railroad company
contracted to carry freight to a point beyond
its line ; the contract providing that the car-
rier should be liable only for the safe carriage
of the goods on its own road, that the excep-
tions from liability made by all the carriers

through whose hands the goods might pass
should respectively operate in the carriage by
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them respectively, and that the liability of the

companies as common carriers terminated on
the arrival of the goods at the terminal sta-

tion. The contract also provided that the

goods should be transported over defendant's
own line to a certain point, and there de-

livered to a certain named connecting car-

rier, with which defendant had a traffic ar-

rangement. The freight charges for the en-

tire distance were received by defendant.

Held, that defendant was liable for a loss not

occurring on Its own line
; the exemption

clause in the contract of shipment being mere-

ly for the purpose of fixing liability as be-

tween the several carriers, and not restricting
defendant's liability to the shipper. Eckles v.

Missouri Pac. Ry. Co., 87 S.W. 90, 112 Mo.
App. 240.

f4). Limitation to liability of for-
warder or warehounertian.

Sec explanation, page tit.

. tlKht of NnlMe|iient carrier to
benefit of limitation by first

carrier.

Kec explanation, page Hi.

Effect of violation of contract
by carrier.

Rce explanation, page tit.

. Actions againct connecting car-
rier*.

Natnre and form.

Sup. 1881. A shipper of goods which
must pass over more than one line to their

destination may sue the connecting carrier

directly for n negligent injury to the goods in

his hands. Hulliduy v. St. Louis, K. C. & N.

Ry. Co., 74 Mo. 159, 41 Am. Kep. 309.

- Right, of action.

App. 1917. In absence of evidence tend-

ing to show shipper of goods chose to regard
initial carrier as debtor or agent to collect

price of goods from consignor, who obtained

j>osse.ssion without surrender of bill of lading,

held, that consignee, could not uphold gar-
nishment of initial carrier as debtor or ship-

per. Peycke Bros. Commission Co. v. Sand-
stone Co-op. Co., 191 S.W. 1088, 195 Mo. App.
417.

App. 1921. Provision in Carmack
Amendment to the Interstate Commerce Act
that nothing contained therein should deprive
the holder of a bill of lading of any remedy
or right of action which he has under exist-

ing law, has reference only to federal laws.
Bernie Mill & Gin Co. v. St. Louis South-

western Ry. Co., 228 S.W. 847.

<=182. Jurisdiction and venue.

Sup. 192.3. Under the provision of Car-
mack Amendment preserving existing rights,
jurisdiction may be obtained in a state court
over a nonresident initial carrier to enforce
its liability under that amendment by attach-
ment of the goods of such carrier without
personal service. State ex rel. and to Use
of St. Louis, B. & M. Ry. Co. v. Taylor, 251 S.

W. 383, 298 Mo. 474, certiorari granted State
of Missouri ex rel. St. Louis, B. & M. Ry. Co.
v. Taylor, 44 S. Ct. 132, 263 U. S. 696, 68 L.
Ed. 511, and judgment affirmed (1924) 45 S.

Ct. 47, 266 U. S. 200, 69 L. Ed. 247, 42 A. L.

R. 1232.

<S=>183. Parties.

App. 1910. A partnership among several
carriers entering into a joint undertaking to

carry particular freight is not essential to au-
thorize a recovery under Rev. St. 1899, 5222,
as amended by Laws 1905, p. 53 (Mm. St.

190(i, p. 2718), permitting a plaintiff to unite
as defendants, in an action for injury to

freight, all carriers through whose hands the

freight passed, and recover against the culpa-
ble defendant. Crockett v. St. Louis & H. Ry.
Co., 126 S.W. 243, 147 Mo. App. 347.

App. 1916. Under the Carmack Amend-
ment to the Hepburn Act, one making an in-

terstate shipment might sue not only the ini-

tial carrier, but the carrier whose negligence
caused the loss.- Conley v. Chicago, B. & Q.
R. Co., 183 S.W. 1111, 192 Mo. App. 534.

<8==>184. Pleading.
Sup. 1881. In an action by a shipper of

goods against a connecting carrier defendant
cannot avail itself of limitations of liability
contained in the contract with the initial car-

rier, unless it pleads such limitations. Halli-

day v. St. Louis, K. C. & N. Ry. Co., 74 Mo.

159, 41 Am. Rep. 309.

Sup. 1923. A petition against a railroad

company, alleging that goods were delivered
to the company, which operated lines only
within the state of shipment, for transporta-
tion to points in other states, that the plaintiff
had become the owner of the goods, and that

through the defendant's negligence and viola-

tion of its common-law duty as a common car-

rier the goods were damaged, states a cause
of action under Oarmack Amendment, though
it does not expressly allege that a bill of lad-

ing had been issued by the defendant carrier.

State ex rel. and to Use of St. Louis, B. &
M. Ry. Co. v. Taylor, 251 S.W. 383, 298 Mo.
474, certiorari granted State of Missouri ox
rel. St. Louis, B. & M. Ry. Co. v. Taylor, 44
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S. Ct. 132, 263 U. S. 696, 68 L. Ed. 511, and

Judgment affirmed (1924) 45 S. Ct. 47, 266 U.

S. 200, 69 L. Ed. 247, 42 A. L. B. 1232,

An allegation in a petition that goods

were delivered to a carrier in a named state

outside of which it did not operate, for ship-

ment to a destination in another state, is

equivalent to an allegation that a through

bill of lading was issued to that destination,

since the carrier was required by Carmack
Amendment to issue a through bill of lading,

and the presumption will be indulged that it

did what the law required it to do. Id.

Sup. 1927. Where petition alleged deliv-

ery of baggage to defendant railroads as suc-

cessive carriers, but proof showed new and

independent contract with appellant transfer

company, there was variance. Ford v.

Wabash Ry. Co., 300 S.W. 709, 318 Mo. 723,

.affirming Judgment (App. 1924) 260 S.W.

1032.

App. 1906. A petition alleging that de-

fendants were common carriers, that there

existed between them a Joint traffic arrange-

ment for transportation of freight from points

on the line of one defendant to points on the

line of the other, that plaintiff delivered to de-

fendant G., at F., and it received for transpor-

tation over its line and that of defendant M.,

goods of plaintiff, for which G., in consider-

ation of freight charges, issued a bill of lad-

ing, and agreed on behalf of itself and M. to

transport and deliver them to plaintiff at L.,

which agreement was afterwards adopt CM! and

ratified by M., and the goods were delivered

to M. at K., and that M. failed to deliver part

of the property to plaintiff at the place of de-

livery, does not state a case of Joint contract

by defendants. Meyers v. Missouri, K. & T.

Ry. Co., 90 S.W. 737, 120 Mo. App. 288.

App. 1911. A variance between allega-

tion that defendant carrier agreed to carry

freight to an intermediate point and there de-

liver to a connecting carrier, and proof of a

through shipment via the connecting line "at"

that point, was immaterial, especially where

the bill of lading was filed with the statement.

Lord & Bushnell Co. v. Texas & N. O. R. Co.,

134 S.W. Ill, 155 Mo. App. 175.

App. 1923. Where an action against car-

rier for damages to a shipment of potatoes

was commenced in justice court in which

there are no formal pleadings and great lib-

erality is indulged in respect to the state-

ment of a cause of action, and the complaint

alleged delivery to defendant, a connecting

carrier, whereas the evidence showed delivery

by plaintiff to another, the initial carrier,

held, that the variance is to be regarded as

not material and hence not prejudicial where
no affidavit of surprise was filed. Johnson v.

Missouri Pac. R. Co., 249 S.W. 658, 211 Mo.

App. 564.

>185. Evidence.

$=185 (1). Prenu uptfons
proof.

and burden of

Sup. 1923. In the absence of allegations

to the contrary petition alleging loss or dam-
age occurred to a shipment moving over con-

necting railroads should be construed as

charging that the loss was caused by the de-

livering carrier, since the presumption is that

the loss occurred on the lines of such carrier

unless the contrary apixars. State ex rel.

and to Use of St. Louis, B. & M. Ry. Co. v.

Taylor, 251 S.W. 38.'*, certiorari granted State

of Missouri ex rel. St. Louis, B. & M. Ry. Co.

V. Taylor, 44 S. Ct. 332, 263 IT. S. 696, 08 L.

Ed. 511, and Judgment affirmed (1924) 45 S.

Ct. 47, 2G6 U. S. 200, 69 L. Ed. 247, 42 A. L. K.

1232.

App. 1890. The rule that a common car-

rier is not liable for loss or injury beyond its

own line is tantamount to the statement that,

in order to charge it, the burden is on the

shipper to show that the loss happened on its

line, and where the shipper merely shows non-

delivery, or delivery in a damaged condition

by the terminal carrier, the presumption is

that that carrier has been at fault, giving the

shipper a prima facie right of action against

it. Crouch v. Louisville & N. R. Co., 42 Mo.

App. 248.

App. 1891. Where iti appears that goods
were delivered to one carrier for shipment to

a point beyond its line, properly packed and

loaded, and that the goods were delivered

in bad order by the terminal carrier, and

there is no direct evidence on the question

when, how, or where the goods were injured,

the burden is on the terminal carrier to show

that the goods were damaged when they came
on his line Flynn v. St. Louis & S. F. Ry.

Co., 43 Mo. App. 424.

App. 1906. A final carrier cannot be held

liable for defaults of previous carriers in the

performance of the contract of carriage, on
the theory that it was a connecting carrier

and handled the goods under the original con-

tract of affreightment, in the absence of evi-

dence in support of that theory. Berry Coal

& Coke Co. v. Chicago, P. & St. L. Ry. Co., 92
S.W. 714, 116 Mo. App. 214.
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App. 1906. The initial carrier of goods
sent them to the connecting carrier, accom-

panied by a receipt containing a list of the ar-

ticles, among which was "1 box books," fol-

lowing which was "1 box household goods."
The connecting carrier signed and returned

the receipt, with a check mark opposite "1

box books," and with the word "short" writ-

ten at the bottom of the paper opposite a

similar check mark, indicating that the box
of books was not with the goods received.

Held, that prima facie the receipt was an ad-

mission by the connecting carrier that It re-

ceived the box of goods, imposing on It the

burden of overcoming the presumption aris-

ing therefrom, and that this was not conclu-

sively done, but only made a question for the

jury, by the fact that the consignee made no
claim that the box of books was not delivered

to him, but merely claimed that the box of

goods was not delivered to him. Meyers v.

Missouri, K. & T. Ry. Co., 96 S.W. 737, 120 Mo.

App. 2H8.

App. 3909. Under Rev. St. 1899, 5222,

as amended by Laws 1905, p. 54 (Ann. St.

llMHi, p. 2718), allowing an owner of damaged
property which has been transported by sev-

eral connecting carriers to join in his action

for damages the Initial carrier and all the

others, and permitting him to recover from
the one through whose negligence the Injury
was sustained, tho plaintiff in such an action

must not only prove that the property was
damaged by negligence, but must prove which
carrier damaged it. Blackmer & Post Pipe
Co. V. Mobile & O. K. Co., 119 S.W. 1, 137 Mo.

App. 479.

App. 1909. There is no presumption as

against a shipper that a through shipment *f

goods delivered by one carrier to a connecting

carrier was in good order at the time because

they were received without objection. Black-

mer & Post Pipe Co. v. Mobile & O. R. Co.,

119 S.W. 13, 137 Mo. App. 133.

Where a shipper sued carriers for dam-

age to goods during a through shipment, it

was essential not only to prove the damage,
but which carrier caused it. Id.

App. 1910. In an action against both the

initial and connecting carrier under Rev. St.

1899, 5222, as amended by Laws 1905, p.

53 (Ann. St. 1906, p. 2718), making the car-

rier issuing a bill of lading liable for injuries

by the negligence of any other . carrier over

whose line the goods passed, and permitting
a plaintiff to unite as defendants, in an action

for negligent Injury to freight, all carriers

through whose hands the freight passed, and

recover against the negligent defendant, plain-
tiff must prove the negligence of one of the
carriers to recover against it, there being no

presumption of negligence by the last carrier,

where the action is for negligent injuries, and
the initial carrier cannot be held liable with-

out proof of negligence on the ground that it

has a remedy over under Rev. St. 1899, 2870

(Ann. St. 1906, p. 1654), allowing contribution

among Judgment defendants in tort actions

to the same extent as in contract actions;

that section only applying to joint tort-feas-

ors. Crockett v. St. Louis & H. Ry. Co., 126

S.W. 243, 147 Mo. App. 347.

In absence of statute, the initial carrier

would be prima facie liable for injury to ship-

ments en route, but could relieve itself of such

liability by proving delivery in a reasonable

time and in good order to the connecting car-

rier. Id.

App. 1911. A shipper of an interstate

shipment, to maintain a joint liability against

the initial and connecting carriers, has the

burden of showing that the damage to the

shipment was caused by the connecting carri-

er. Otrich v. St. Louis, I. M. & S. Ry. Co.,

134 S.W. 665, 154 Mo. App. 420, opinion adopt-
ed (1912) 144 S.W. 1199, 164 Mo. App. 444.

App. 1912. Where goods in sound con-

dition are delivered to an initial carrier for

transportation, and are never delivered by
tho connecting carrier or are delivered In a

damaged state, the presumption is that the

connecting carrier is responsible for the dam-

ago or loss, and, in the absence of evidence to

the contrary, no recovery may be had against
the initial carrier therefor. Bockserman v.

St. Louis & H. Ry. Co., 152 S.W. 389, 169 Mo.

App. 168.

App. 1915. Where the initial carrier re-

ceives for through shipment goods in good
condition and any connecting or terminal car-

rier delivers then in bad condition, the pre-

sumption is that the injury occurred while in

the possession of the connecting or terminal

carriers. Keithley v. Lusk, 177 S.W. 756,

190 Mo. App. 458.

App. 1917. Where it is shown that ship-

ment was delivered to original carrier in good
condition, presumption is that it remained so

until it arrived in hands of terminal carrier.

Equity Elevator Co. v. Union Pac. R. Co.,

191 S.W. 1067.

App. 1917. In the absence of any evi-

dence to the contrary, the presumption is

that damage or loss of goods occurred while
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In the possession of the last carrier. Zerllli

v. Ross, 198 S.W. 487.

App. 1921. A shipper suing a terminal
carrier for damages to tomatoes had the bur-

den of showing that when they were deliv-

ered to initial carrier they were in good con-

dition, in order that the presumption of in-

jury in the hands of terminal carrier should

attach by proof of delivery in damaged con-

dition. -Krallman v. Illinois Cent. R. Co.,

235 S.W. 830, 209 Mo. App. 286.

App. 1923. Notwithstanding the Car-

mack Amendment, the rule still prevails that,

where goods are delivered in good condition to

the initial carrier, and are found damaged
when delivered by the terminal carrier, and
it is not shown which carrier was negligent,
the presumption is that it was the terminal
carrier. Letner v. Missouri Pac. R. To., 249

S.W. 155, 215 Mo. App. 448.

App. 1923. Where it appears that goods
were delivered to the initial carrier in good
condition, the presumption is indulged primu
facie that they remained in that condition to

the time of their delivery to the last or de-

livering carrier and that the injury or loss

occurred while in that carrier's possession,

and this presumption has not been changed
or abrogated by the provisions of the Car-

mack Amendment. Johnson v. Missouri Pac.

R. Co., 249 S.W. 058, 211 Mo. App. 5(>4.

App. 1923. An initial carrier undertak-

ing to make through shipment to a point in

another state is prima facie liable for loss oc-

curring on its own line or the line of any con-

necting carrier utilized as its agent for com-

pleting transportation and delivering the

goods, irrespective of the Carmack Amend-
ment to the Interstate Commerce Act. Ran-
dazzo Macaroni Mfg. Co. v. Minneapolis & St.

L. R. Co., 251 S.W.

Under the Carmack Amendment to the

Interstate Commerce Act, a carrier accepting
goods for shipment to a point on another line

hi another state is conclusively treated as hav-

ing made a through contract, thereby elect-

ing to treat connecting carriers as its agents
for all purposes of transportation and deliv-

ery, and hence must prove that any loss in

transit resulted from some cause for which
it is not responsible; the presumption being
that the loss resulted from the negligence of

the initial carrier or its agents. Id.

App. 1923. When it is shown that goods
of a certain quantity and in good condition

are delivered to the initial carrier, and the

shipment Is delivered by the terminal car-

rier in a damaged condition or deficient in

quantity, the law raises the presumption that
the goods continued in good condition or prop-
er quantity down to their delivery to the
terminal or last carrier, and that the injury
or loss occurred while the goods were in the
latter carrier's possession. Block Bros.

Clothing Co. v. Missouri Pac. R. Co., 253 S.

W. 35.

Before the owner of goods is entitled to
the benefit of the presumption that goods
lost in transit were lost while in the posses-
sion of the terminal carrier, he must show
that the loss occurred in transit. Id.

App. 1924. If an interstate shipment
was delivered in good condition to the ini-

tial carrier, and was damaged when delivered

by the last delivering carrier, the latter was
rebuttably presumed negligent, in view of
Carmack Amendment to the Interstate Com-
merce Act, providing that the amendment
shall not deprive the holder of any receipt or
bill of lading of any remedy or right of action
under existing law. American Fruit Grow-
ers v. Cleveland, C., C. & St. L,. Ry. Co., 203
S.W. 488.

). AdmlBHiblllty of evidence.

Sup. 187G. Where an action is brought
against an express company to recover mon-
ey alleged to have been lost from a package
delivered to such company, and for which a

receipt reciting that it was received "upon the

special acceptance and agreement that this

company is to forward the same to its agent
nearest or most convenient to destination

only, and then deliver the same to other par-
ties to complete the transportation, sucli de-

livery to terminate all liability of this com-

pany," etc., was given, the defendant is en-

titled to show that the package when received

was securely sealed, and that it was trans-

mitted and delivered just as it was received,

in good order, without being broken or muti-

lated. Snider v. Adams Express Co., (13 Mo.

376.

Sup. 1922. Where two cars of corn meal

reconsigned by the terminal carrier on the al-

leged authority of consignor's agent were iwirt

of a larger order of 10,000 sacks of meal, tes-

timony that other cars in such consignment
were reconsigned with consignor's consent in

the same manner as the two cars in question
was admissible on the issue of authority to

reconsign without surrender of the bills of

lading. Kemper Mill & Elevator Co. v. Ilines,

239 S.W. 803, 293 Mo. 88.
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App. 1006. Testimony of the agent of

tho G. Company at K., the terminus of G.'s

line, that the goods which G. received of

pluintiff at F. under a contract to carry them
to L., a point beyond its line, arrived intact

at K., and were sent over in wagons to the

yards of the M. Company, a connecting carri-

er, the waybill and a receipt for the goods be-

ing sent by messenger to M. ; that a few days
later the receipt, bearing the signature of

M.'s agent, was returned to G.'s office by rail-

road mail, an initial letter following the sig-

nature indicating that the name of M.'s agent
had not been signed by him ; that G.'s agent
did not know of his own knowledge who
signed the receipt, or that any of the proper-

ty had been delivered to M., but that in this

instance he followed the usual course of deal-

ing observed by the two carriers in like cas-

es, and the receipt came back to him through
the customary channel, signed by the same
person and In the same manner as other like

receipts had been signed; and that it was
not customary for freight agents to sign such

receipts, but to permit that to be done by a

receiving clerk, together with proof that M.
delivered all the property, except a missing
box, to plaintiff at L, tend to show that

the receipt was regularly issued by M., and to

authorize* its admission in evidence in an ac-

tion against M. for the missing box ; its lia-

bility depending on proof that it received the

box in the course of its transportation. Mey-
ers v. Misosuri, K. & T. Ry. Co., 96 S.W. 737,

120 Mo. App. 288.

App. 1911. An initial carrier's obliga-

tion to carry freight beyond its line can be
shown by usage or conduct. Lord & Bush-
nell Co. v. Texas & N. O. R. Co., 134 S.W. Ill,

155 Mo. App. 175.

(3). Sufficiency of evidence*

App. 1880. Sufficiency of evidence as
to relation between connecting railroads.

See Watkins v. Terre Haute & I. R. Co., 8

Mo. App. 570, memorandum.

App. 1886. Plaintiff testified that he de-

livered to defendant railroad a box of goods
which he desired shipped to S., a point on a

connecting line, that the goods were so

tagged, that he directed them shipped to S.,

that his son delivered the goods to the sta-

tion agent, and that he did not see him him-

self. The bill of lading issued by defendant
was as follows: "Received from O. the pack-

ages numbered and described as follows,- to be transported on the line of this

road from- to- station, and deliv-

ered to the consignee or owner at said sta-

tion last mentioned, or if the same are to be
forwarded beyond said station to any com-

pany or carrier receiving or which may re-

ceive freight," etc. Held not to show a val-

id contract to carry the goods beyond the

terminus of defendant's line. Orr v. Chicago
& A. R. Co., 21 Mo. App. 333.

App. 1890. In an action against an ini-

tial carrier for damages to goods delivered at

their destination by the terminal carrier, evi-

dence examined, and held to fail to show that

the goods were damaged while in the posses-

sion of the initial carrier, relieving it from

liability in the absence- of a contract express
or implied making it liable for the transpor-

tation of the goods for the entire route.

Crouch V. Louisville & N. R. Co., 42 Mo. App.
248.

App. 1894. Where a shipper testifies

that he made an agreement for a through
shipment with the general agent of a rail-

road and paid the full freight charged, and
the bill of hiding issued by the local agent
was to a place beyond the terminus of its

route, a prima facie case was established.

Hance v. Wabasli Western Ry. Co., 56 Mo.

App. 476.

App. 1908. When property is delivered

to a carrier in good order to be transported
over its line and that of one or more connect-

ing carriers, and is damaged en route, proof
that the goods were delivered to the owner at

destination by the final carrier in bad order

established a prima facie case against it.

Connelly v. Illinois Cent. Ry. Co., 113 S.W.

233, 133 Mo. App. 310.

App. 1909. Testimony held not to show
distinct contracts with two carriers that each

should carry goods only over its own line, but,

instead, a joint contract with both for a

through shipment. Blackmer & Post Pipe
Co. v. Mobile & O. R. Co., 119 S.W. 13, 137

Mo. App. 133.

App. 1912. In an action against an ini-

tial carrier for the loss of goods shipped un-

der a bill of lading exempting the carrier from
all liability for loss by fire and limiting its

liability to its own line, evidence held insuffi-

cient to show a delivery by defendant to the

connecting carrier or that the goods were de-

stroyed by fire. Henry Broinschwig Tailors'

Trimming Co. v. Missouri, K. & T. Ry. Co.,

147 S.W. 175, 165 Mo. App. 350.

App. 1914. Evidence, in an action

against connecting carriers, held insufficient

to show that oysters were spoiled by trans-
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portation in a defective car. Smith v. Gulf, Mercantile Co. v. Missouri Pac. R. Co., 270 S.
O. & S. F. Ry. Co., 164 S.W. 132, 177 Mo. App. W. 422.
269.

App. 1916. Evidence held not to conclu-

sively show that a shipment of goods over

connecting lines was not under a contract of

through shipment. Koithley & Quinn v.

Lusk, 189 S.W. 621, 195 Mo. App. 143.

App. 1918. In an action against carriers
to recover for loss of goods shipped, evidence,
including receipt absolving receiving carrier
from responsibility for "quality, quantity or
condition of contents," held to show that such
carrier was acting only as agent for the next
carrier for the purpose of switching the car
from the place of loading. Central Nat. Bank
V. Pryor, 207 S.W. 298.

App. 1921. In an action against a con-

necting carrier for conversion of a shipment,
evidence, held to show that an order for di-

version of the shipment was received and ac-

cepted by the defendant. Burrel Collins

Brokerage Co. v. Ilines, 230 S.W. 371, 206 Mo.
App. 669.

App. 1921. Recital in bill of lading as to

tomatoes being "in apparent good order (con-

tents, inward condition, and value unknown)"
was an acknowledgment that goods were ap-

parently in good condition and prima facie

evidence against the carrier who issued it,

but not against terminal carrier not a party
to the bill of lading, since such terminal car-

rier by transportation of shipment over its

line was bound by bill of lading only in so far

as it was a contract for carriage, and since

such recital did not constitute a part of the

contract for carriage. Krallman v. Illinois

Cent. R. Co., 235 S.W. 830, 209 Mo. App. 286.

App. 1923. In owner's action for loss of

part of shipment of men's suits, evidence
that there was much stealing from the rail-

roads of goods in transit at the time, that

there was ample opportunity while the goods
were in defendant's car for the box of cloth-

ing to have been opened and the clothing to

have been attracted, in connection with
proof that, on claim made, the defendant car-

rier, on requesting credit for odd coats and
pants not stolen, was sent such odd pieces
by plaintiff and retained them, held sufficient

to support finding that goods were lost while
in defendant's custody. Block Bros. Clothing
Co. v. Missouri Pac. R. Co., 253 S.W. 35.

App. 3925. Shipper held to make out
a prima facie case of liability against carrier
for injury to shipment. Marshall Land &

App. 1909. If an initial carrier charges
full rates on a through shipment, making it an
insurer, the measure of damages as against
it for injury to the goods would be the differ-
ence between the value of the goods at des-

tination, if sound, and the value as they ar-
rived. Blackmer & Post Pipe Co. v. Mobile
& O. R. Co., 119 S.W. 1, 137 Mo. App. 479.

If the Initial carrier charged a reduced
rate on a through shipment of sewer pipe in
consideration of an exemption from its lia-

bility as insurer, the measure of damages as
to the carrier in fault, where the goods were
negligently injured, would be the difference
between the value of the goods at destination
less usual breakage, and their value in the
condition in which they really arrived. Id.

App. 1921. In an action for the conver-
sion of an interstate shipment of lumber
brought, not against the initial carrier, but
for a conversion alleged to have occurred aft-
er the transportation had been completed and
the consignee had redelivcred the lumber to
be carried on another contract, the state rule
that the measure of damages is the value of
the property at the time and place of con-

version was properly applied. Buschow
Lumber Co. v. Hines, 229 S.W. 451, 206 Mo.

App. 681.

App. 1925. Measure of damages against
carrier for loss or damage to goods shipped
stated. Marshall Land & Mercantile Co. v.

Missouri Pac. R. Co., 270 S.W. 422.

- Trial.

App. 1908. Where, in an action against
an initial carrier for injuries to goods, there
was evidence justifying the submission of the

question whether the injury occurred on such
carrier's line to the jury, it was error to

charge that, in the absence of evidence to the

contrary, it would be presumed that any dam-
age. to the goods occurred whih* they were in

the hands of the last carrier before the dam-
age was discovered was erroneous, as conced-

ing the possibility that there was no evidence
that the loss occurred on the initial carrier's
line,. Connelly v. Illinois Cent. Ry. Co., 113
S.W. 233, 133 Mo. App. 310.

App. 1909. In an action against connect-

ing carriers for damages to goods in transit

shipped on a through bill of lading providing
for immunity of the initial carrier from lia-
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bility for breakage In consideration of a re-

duced rate, where the evidence as to wheth-
er there was a reduced rate was conflicting, a
charge exempting defendants from liability if

the quantity of breakage was only such as
was usually incident to the shipment of such
goods was erroneous, since it would not be
correct as to the initial carrier unless there
was a reduced rate. Blackmer & Post Pipe
Co. v. Mobile & O. R. Co., 119 S.W. 1, 137 Mo.
App. 470.

A pp. 1909. A requested charge, exoner-

ating the initial carrier if the goods were
damaged by certain other carriers which had
delivered the goods to it, was properly re-

fused, where there was evidence tending to

prove that those carriers were agents of the
initial carrier. Blackmer & Post Pipe Co. v.

Mobile & O. II. Co., 119 S.W. 13, 137 Mo. App.
133.

A reqnested charge, ignoring the liability

of the initial carrier as an insurer for break-

age occurring from any cause on the entire

route if the regular rate was charged, so that

there would be no consideration for a stipula-
tion exempting it from such liability, was
properly refused. Id.

App. 1910. In an action against two car-

riers for negligent injuries to freight, on the

theory that defendants were jointly liable be-

cause of a partnership agreement or joint un-

dertaking for the shipment of the freight to

destination, the court instructed that, to

muko defendants jointly liable for negligent

injuries to freight en route, they must each
have been common carriers, and must have

agreed to associate themselves together and
form, as to the shipper, a continuous line be-

tween the point of shipment and final destina-

tion on the line, of the terminal carrier; that

the contract of shipment with the initial car-

rier was for carriage over its own and the

connecting line for an agreed sum for the

whole trip, which sum was divided between
the two roads. ITeld

t that the words "agreed
to associate themselves together" were mis-

leading, in that they were too indefinite to

prescribe a test of a partnership or joint un-

dertaking to ship the goods; not every as-

sociation between carriers for through ship-
ment being a partnership. Crockett v. St.

Ixmis & H. Ry. Co., 126 S.W. 243, 147 Mo.

App. 347.

App. 1923. In an action by a potato
shipper for damages to shipment by delay in

transportation, an instruction authorizing a
verdict for plaintiff upon the finding that
there was negligent delay in the carriage of

the potatoes, without regard to whether the
loss was due to the delay occurring on de-
fendant's line, defendant not being the ini-

tial carrier, was error, as in order to render
the defendant liable it was necessary that the
jury find as a fact that the loss occurred
through defendant's fault or breach of duty
while the goods were in its possession. John-
son v. Missouri Pac. R. Co., 249 S.W. 658, 211
Mo. App. 564.

Where three carriers participated in

transporting a shipment of potatoes and the
evidence showed unreasonable delay occur-

ring before defendant received the shipment,
it was for the jury to say whether the loss

by freezing occurred through the fault or
breach of duty by defendant while the ship-
ment was in its possession. Id.

App. 1924. Where, in shipper's action
against three carriers, plaintiff, at close of
his case, took an involuntary nonsuit as to
two defendants, who no longer participated
in the action, an instruction for plaintiff, un-
less "defendants" proved that "their" negli-

gence did not produce the damage, etc., held
not misleading, especially when a mere cleri-

cal error. American Fruit Growers v. Cleve-

land, C., C. & St. L. Ry. Co., 263 S.W. 488.

(J) CHARGES AND LIENS.

Statutory regulation, see ante, <12, 30.

<5= 188. Right* of carrier in general.
Sup. 1S59. If the consignee of goods re-

fuses to receive them, the carrier may recover

freight charges of the consignor for the re-

turn of the goods, if the value of the goods
exceeds the amount of the freight, but not if

the freight charges exceed the value of the

goods; and a custom among carriers to al-

ways return goods which the consignee re-

fuses to receive and charge return freight
cannot bo allowed to control. The Keystone
v. Moies, 28 Mo. 243, 75 Am. Dec. 123.

App. 1876. A river carrier agreed to

transport goods to a point which it was with-
out fault unable to reach -because of low wa-
ter, and landed the goods at an intermediate

point where it endeavored to get them trans-

ported overland, but could not do so except
for exorbitant rates, and at its own risk,

which was very great owing to hostile In-

dians. The owner however succeeded in tak-

ing the goods overland to their destination.

Held, that the carrier was not deprived of all

right to compensation, but was entitled to be

paid pro rata. Silver v. Hale, 2 Mo. App. 557.

Consult Pocket Part for later cases. For explanation, see page ill.



CARRIERS 6MD 156

App. 1004. A railroad company contract-
ed to carry stock from stockyards to a cer-

tain city for an agreed price, and engaged a
"terminal company" to tnmximrt the stock
from the stockyards to the beginning of the
carrier's road. The terminal company load-

ed the stock in an improper car. and the car-

rier sent them back to be reloaded, iwying
extra for the extra trip. Held, that the ship-

per was not liable for this extra exj>ense, so

that the exaction of it by the railroad was a
breach of its contract. Ilendrix v. Wabash
It. Co., 80 S.W. 1)70, 107 Mo. App. 127.

App. 1017. Estoppel is not available as

a defense to action for balance of freight for

interstate shipment, part of which only,

through mistake in computation, was collect-

ed on delivery. 'Rush v. Keystone Driller Co.,
100 S.W. S97, 100 Mo. App. 151'.

<S=>189. Rates of freight.

Sup. 1S76. Where a carrier agrees to

ship stock without the price being fixed or

agreed upon, a promise to pay what it was
reasonably worth arises by implication of
law. Gray v. Missouri ttiver Packet Co., 04
Mo. 47.

Sup. 1SOO. The schedule of freight rates

required to be established by law, and posted
in stations, governs any shipment where no
rate is fixed in the contract. Kellerman v.

Kansas City, St. J. & C. H. R. Co., 34 S.W. 41,
180 Mo. 177, opinion adopted by court in bane
37 S.W. 8US, 130 Mo. 177.

App. 1010. When a shipper's contract
recites that the rate charged is the "tariff

rate," it is to be construed as the highest rate
a carrier can charge, and such a recital will

control over a recital that the rate was less

than the rate charged for shipments at the
carrier's risk. McElvain v. St. Louis & S. F.
R. Co., 131 S.W. 730, 151 Mo. App. 120.

=>19O. Advance* for chargei and ex-
pense*.

Sup. 1857. The usage authorizing par-
ties transporting goods to advance to the for-

warding agents the charges on such goods,
and hold the consignees liable to refund the

same, does not apply to charges disconnected
with the cost of transportation. The Virgin-
ia v. Kraft, 25 Mo. 70.

App. 1895. In an action to recover

charges paid by defendant railroad to an ele-

vator company for cleaning wheat arid col-

lected from plaintiff's consignee, an instruc-

tion that before there could be a verdict for
defendant the jury must believe that plaintiff

directed the defendant to stop the car of
wheat at the elevator to be cleaned and that
it was accordingly stopi>ed and cleaned by the
elevator company before it was turned back
to defendant was erroneous, for if the car
was stopped on order of plaintiff to have it

cleaned, and it remained until turned back to
defendant by order of plaintiff, defendant had
a right to assume that the service for which
the charge was made had been performed.
Armstrong v. Chicago, St. P. & K. C. Ity. Co.,
01' Mo. App. 039.

Plaintiff, who was engaged in buying and
selling wheat, entered into an agreement with
an elevator comjMmy to clean, mix, and load
the wheat into cars at a stipulated charge,
ami in so doing would order defendant rail-

road to stop its cars at the elevator, and
when ready to forward would bill them out
and the elevator would turn them back to de-
fendant. Under this arrangement a car was
delivered to the elevator by defendant and
afterwards billed out by plaintiff, but the ele-

vator company refused to deliver it to de-
fendant until it paid its charges or obligated
itself to do so. Plaintiff on inspection
claimed that the wheat had not been cleaned
and refused to pay the bill of the elevator

company. Afterwards defendant collected
such bill added to its freight charges from
plaintiff's consignee. 7/r/rf, in an action to
recover such charge from defendant, that it

was not defendant's duty to inspect the car
'l>cfore paying the charge, which was reason-

able, and hence plaintiff was not entitled to
recover. Id.

Charge! for itorage.
See explanation, page Hi.

. Special contracts a> to amount
of charge*.

Sup. 1858. A! clerk, by mistake, in mak-
ing out a dray ticket, inserted tfO cents per
100 as the rate of freight; and the shipiwr,
when he put the goods on board, had no
knowledge of the mistake. When it was dis-

covered, he refused to pay a higher rate, and
demanded the goods. The officers of the boat
refused to deliver them, and transj>orted
them to their destination. Held, that they
were entitled to only 30 cents per 100. Wood
v. The Fleetwood, 27 Mo. 159.

Sup. 1917. Where company bound itself

to switch cars between industries on its line,

words "on the line" refer to physical line,

and it cannot be required to switch cars for

agreed charge, where to do HO necessitated
use of tracks of another company. National
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Enameling & Stamping Co. v. Granite City &
M. B. L. R. Co., 199 S.W. 238.

App. 3914. In the absence of the estab-

lishment of a freight rate by the Interstate

Commerce Commission the carrier and a

shipper may fix rate on an interstate ship-

ment. Mott Store Co. v. St. Txniis & S. F. Ry.
Co., 108 S.W. 322, 184 Mo. App. 50.

App. 1925. Contract by railroad compa-
ny giving rates, not in accordance with stat-

ute, held void. St. I/ouis Southwestern Ry.
Co. v. Painton, 275 S.W. 55.

$=3l92& Rebatei.
See explanation, page Hi.

=193. Righti of connecting oarrien.

Lien, see post, @=>197.

Sup. 1S5K. A. purchased property at

New York, and the carrier employed there

agreed that it should be delivered at St. Txni-

is for $49.33. It was sent, by the route point-

ed out by the buyer, over several railroads

forming one line. The last terminating at

St. Louis, paid the freight charged thereon,

and transiorted it to St. Ijouis, and there de-

manded of the purchaser the sum they had

paid, with their own freight added thereto,

all amounting to $102.40. The purchaser ten-

dered .$49.33. JlcW. that the St. Louis rail-

road company was entitled to recover the

amount demanded as a condition precedent to

delivery of the property. Wells v. Thomas,
27 Mo. 17, 72 Am. Dec. 228.

Sup. 1903. Rev. St. 1899, 1112-1115,

requiring delivery by the initial carrier of

freight upon any track it owns, leases, or uses,

or win use, does not prevent such initial car-

rier from assessing a reconsignment charge
for delivering a shipment uix>n another track

than that upon which it was originally placed.
State ex inf. Crow v. Atchison, T. & S. F.

Ry. Co., 75 S.W. 77G, 176 Mo. 087, 63 L. R. A.

701 ; State ex inf. Attorney General v. Mis-

souri Pac. Ry. Co.. 75 S.W. 888, 176 Mo. 718 ;

Same v. St. Louis, K. C. & C. Ry. Co., 75 S.W.

888, 176 Mo. 721.

App. 1885. A carrier of goods is not re-

quired to make delivery at the place of busi-

ness of the consignee, but only at the car-

rier's depot in the city where that place of

business is located, and hence after such de-

livery at carrier's depot a carrier cannot as

connecting carrier render the consignee lia-

ble for additional charges incurred by deliv-

ering at the place of business. Kansas City
Transfer Co. v. Neiswanger, 18 Mo. App. 103.

App. 1895. Plaintiff's consignor shipped
a car load of fruit, which by mistake was
hilled to plaintiff at a freight rate less than
the published schedules allowed. The error
was discovered by the final carrier, who re-

fused to deliver to plaintiff except on payment
of the full schedule rates. Held, in replevin
for the fruit, that defendant was entitled to

demand the schedule rates before surrender
of the fruit, and that the mere fact that nei-

ther consignor nor consignee had personal
knowledge of the contents of the schedule of

freight rates would not authorize the court to

enforce a contract made at a lower rate in

violation of the interstate commerce law, any
such contract being against public policy.

Gerbcr v. Wabash Ry. Co., 63 Mo. App. 145.

App. 1890. Freight paid the initial car-

rier for the transportation of goods over its

line covers not only the service of carriage,

but also that of forwarding to a connecting
carrier. Larimore v. Chicago & A. R. Co., 65
Mo. App. 167.

App. 1902. Where, on delivery of goods
to a carrier, no instructions are given as to

the route of carriage, and it sends them over

a connecting line by a circuitous route, so

that the charges are in excess of what they
would have been if sent by the most direct

line, the delivering carrier is entitled to the

freight paid by it to the initial carrier.

Glover v. Cape Girardeau, B. & S. R. Co., 69
S.W. 509, 9.1 Mo. App. 369.

App. 1906. Where a shipment over the
lines of several carriers is not made under a

through bill of lading, and the different car-

riers concerned in the shipment are not shown
to constitute a connecting line by virtue of

any traffic arrangement or association, the

final carrier may pay apparently proper
transportation charges demanded by a previ-
ous carrier, or hold the property according to

any lawful directions given for the enforce-

ment of a lien for such charges, unless it has
notice or knowledge that in the particular in-

stance the charge is unlawful ; and while it

must act in good faith towards the consignee,

it is not bound to investigate at its own trou-

ble and expense the merits of an api>arently

just claim preferred by a preceding carrier.

Berry Coal & Coke Co. v. Chicago, P. & St. L.

Ry. Co., 92 S.W. 714, 116 Mo. App. 214.

<&= 194. Person* liable for charge*.

App. 1917. The shipper is primarily lia-

ble under a bill of lading providing that the

owner or consignee should pay the freight,

and, if required, should pay it before deliv-
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ery. Yazoo & M. V. R. Co. v. Plcher Lead Co.,

190 S.W. 387.

Consignee under bill of lading providing
that he shall pay the freight, and if required
should pay it before delivery, becomes liable

when he accepts the shipment and pays a part
of the freight. Id.

App. 1919. The consignee, and not the

consignor, is prima facie liable for the pay-

ment of undercharges of freight. Mobile &
O. K. Co. v. Laclcde Lumber Co., 216 S.W.

798, 202 Mo. App. 030.

There need not be an express promise on

his part to pay freight charges or an implied

promise arising from his acts in inducing de-

livery to him without payment of the charg-

es to render a consignee liable for freight

charges ; the mere acceptance and removal of

the goods by the consignee with knowledge
that the carrier is giving up his lien for his

charges being alone sufficient to create an ob-

ligation to pay such charges. Id.

Where the consignor has agreed to de-

liver goods to the consignee f. o. b. at the

place of destination, and the consignee has

paid freight rates for the carriage of the same
less than those fixed by law, the consignee is

liable for the difference between the amount

paid and the amount fixed toy law, and it is

immaterial that the consignor has become in-

solvent. Id.

App. 1921. In a carrier's action against

consignor for balance due for freight on an

interstate shipment, defended on the ground
that the carrier had agreed to collect the

freight from others, to whom consignor sold

the cars while in transit, it was proper to in-

struct that the tariffs were tixed by the Inter-

state Commerce Commission, and if through
a mistake a lesser rate was collected the dif-

ference between such rate and the regular

rate is still due and collectible from consign-

or. Chicago & E. H. Co. v. Lightfoot, 232 S.

W. 17G, 20(5 Mo. App. 430.

The consignor of an interstate shipment
is primarily liable for the payment of all the

freight as fixed by the terms of the law and
Interstate Commerce Commission, and when
the carrier has failed to procure the payment
of that freight, it can recover from the con-

signor, and its suit will not be defeated on ac-

count of estoppel or contract. Id.

App. 1923. Where an express company
ordered an undertaker to prepare and ship a

body, stating that the money for the under-

taker's expenses was at the point of destina-

tion, and to ship it C. O. D., and in reliance

on that order the body was shipped, the un-

dertaker was not liable for express charges
on either the original shipment or for the

body's return after identification proved it

not to be the one for which a deposit guar-

anty was made by supposed relatives. Frank
Livery & Undertaking Co. v. American Ry.
Express Co., 247 S.W. 1031.

App. 1923. No estoppel can be enforced

against the carrier to relieve the shipper or

consignee from liability to pay the rate fixed

by the regularly filed tariff under the Inter-

state Commerce Act (49 USCA 1 et seq.).

Mobile & O. R. Co. v. Southern Sawmill Co.,

251 S.W. 434, 212 Mo. App. 117.

App. 192G. Consignor is primarily liable

for freightage. Chicago, B. & Q. R. Co. v.

Evans, 288 S.W. 73, 221 Mo. App. 757.

Consignee, accepting or contracting to ac-

cept goods, is liable for freightage, if con-

tract between parties so provides. Id.

Consignee, who owned goods and direct-

ed transportation, is liable for freightage.
Id.

Buyer and consignee of potatoes to be

shipped f. o. b. seller's station held not lia-

ble for freightage. Id.

Consignee held not liable for freightage,
in absence of agreement. Id.

Ownership of property is not test of lia-

bility for freightage. Id.

. Payment or tender,

App. 1907. The right of a common car-

rier to prepayment of its charges is waived if

it accepts the goods for transportation with-

out exacting such iwiyment in advance, and

liability attaches as though the freight were

actually prepaid. Gratiot Street Warehouse
Co. v. Missouri, K. & T. Ry. Co., 102 S.W. 11,

124 Mo. App. 545.

App. 1908. Where consignee tendered

freight charges, but failed to keep such ten-

der good by deposit in court, he was without

right to possession of the property shipped.
Robbins v. Chicago & A. Ry. Co., Ill S.W.

1179, 132 Mo. App. 306.

I. Actions for charges.

Sup. 1834. In an action by the carrier

of goods to recover freight, defendant cannot
recover by way of set-off as for goods sold
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and delivered, the value of goods not deliv-

ered. Johnson v. Strader, 3 Mo. 359.

App. 1876. In an action by a river car-

rier for freight charges in which the defense
was failure to deliver the goods at their des-

tination, evidence that because of low water
no boat reached the point of destination dur-

ing the season was proper. Silver v. Hale, 2

Mo. App. 557.

App. 1909. A petition by a carrier to re-

cover transiK>rtation charges advanced by it

to the initial carrier, its own charges and
charges advanced to the final connecting car-

rier, alleging that defendant requested plain-
tiff carrier to forward the cars over its and
connecting lines, and directed plaintiff to pay
the charges and promised to repay the sums
so paid out, declared on an express contract
as to a promise to repay plaintiff but not as

to the amounts of the charges to be paid and
it was not error to allow plaintiff to prove
that the charges paid to the other carriers

and its own were reasonable. Chicago, P. &
St. L. Ry. Co. v. Bay Shore Lumber Co., 119

S.W. 973, 140 Mo. App. 52.

App. 1921. A petition by a carrier

against a consignee for freight was demur-
rablc where it did not allege that defendant
was a party to the contract of transportation
or had received or accepted the freight ; the

relation of carrier and consignee not being

sufficient, and ownership of goods not being
determinative. Chicago, B. & Q. R. Co. v.

Evans, 228 S.W. 853, 20G Mo. App. 553.

App. 1921. In a carrier's action against

consignor for balance due on freight, plain-

tiff's instruction, fixing the property as being

shipped from Missouri to New York, held not

to have misled the jury, where the evidence

clearly showed the whole transaction, and that

some of the cars were shipped from Chicago,

and only one from Missouri. Chicago & E. R.

Co. v. Lightfoot, 232 S.W. 176, 206 Mo. App.
436.

<=>196}&. Action* for rebate*.

Sup. 1887. Where, in an action against a
railroad company to recover rebate, the evi-

dence tended to show that the sum claimed

had been received by the company, that when
previous to the institution of the suit plaintiff

presented defendant with a bill showing the

amount claimed and demanded repayment,
and such payment was resisted on the ground
that no such contract as plaintiff set up had
been made, an instruction was not improper
that the jury, from the fact that defendant

resisted the claim of plaintiff for repayment
on the sole ground that no such contract as
he set up had been made, might infer that the
amounts claimed to have been paid had been
received by the defendant. Christie v. Mis-
souri Pac. Ry. Co., 7 S.W. 567, 94 Mo. 453.

Sup. 1888. In an action for a rebate,

which, it was alleged, defendant agreed to al-

low plaintiff on freight shipped over its line,

where it does not appear that this concession

was made to plaintiff exclusively, it is not
error to overrule defendant's motion to ex-

clude all testimony on the part of plaintiff on
the ground that the contract is against public

policy, and in violation of Const, art. 12,

12, 23, and Rev. St. 1879, 821, which provide
that no railroad company shall make any dis-

crimination in favor of any persons by abate-

ment, drawback, or otherwise. Christie v.

Missouri Pac. Ry. Co., 7 S.W. 567, 94 Mo. 453.

App. 1886. Where, in an action against a
railroad to recover rebates due plaintiff on

freight shipped by him under a contract with

defendant, it was alleged that the contract

continued for a specified space of time, it was
not necessary to allege for what length of

time the contract was to continue. McNees v.

Missouri Pac. Ry. Co., 22 Mo. App. 224.

In an action against a railway to recover
for rebates on freight shipped by plaintiff un-
der a contract with defendant, it being alleged
that the contract applied to certain stations

named in the petition, it was immaterial
whether it applied to any other stations. Id.

In an action by plaintiff to recover from
defendant railway rebates on freight shipped
by plaintiff under a contract with defend-

ant whereby plaintiff was to pay the regular
tariff rates and receive rebates computed on
the number of hundred pounds of grain

shipped, it was not necessary for plaintiff to

allege the number of car load lots shipped.
Id.

In an action against a railway for re-

bates, which it agreed to give plaintiff on

freight shipped by him, it was not necessary
to allege in the petition that the contract

was made by defendant through his agent, or

who the agent was ; an allegation that defend-
ant made the contract being sufficient. Id.

In an action on a contract whereby de-

fendant railway agreed to give plaintiff re-

bates on freight shipped by him, it was not

necessary for the petition to allege whether
the contract was verbal or written. Id.
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In an action to recover from a railroad

company rebates on freight shipped by plain-

tiff under a contract with defendant whereby
the plaintiff was to pay the regular tariff rates

and receive a rebate, there was but one canst?

of action stated, though the petition set out

various shipments from different stations.

Id.

In an action lo recover from a railway

company rebates on freight shipped by plain-

tiff under a contract with defendant, it being

alleged that the freight was all shipped be-

tween specified dates, there was no necessity

for any greater particularity in the allega-

tions as to the dates of shipment. Id.

In an action against a railway for re-

bates which it agreed to give plaintiff on

freight shipped by him, it was not necessary

to allege in the petition that the contract was
made by defendant through his agent, or who
the agent was, an allegation that defendant

made the contract being sufficient. Id.

<3=197. Lien for charges.

=197 (1). RiKht to lien in general.

App. 1900. The right of a carrier to re-

tain possession of horses until his charges are

paid extends to small articles in the nature of

trappings, although no charge was made for

the transportation of such articles. Shewal-

ter v. Missouri Pac. Ky. Co., 84 Mo. App. 589.

App. 1900. It is only for charges con-

nected with the transportation of property
and essential to its conveyance from the point

of shipment to destination that the carrier

may assert a lien. Berry Coal & Coke Co. v.

Chicago, P. & St. L. Ry. Co., 92 S.W. 714, 110

Mo. App. 214.

App. 1908. A carrier has a lien on goods
shipped for its freight charges. Robbins v.

Chicago & A. Ky. Co., Ill S.W. 1179, 132 Mo.

App. HOG.

App. 1911. Every common carrier has a

lien upon the goods carried for compensation,
and may withhold them until the freight

charges are paid. Button v. St. Louis & S. F.

R. Co., 140 S.W. 70, 150 Mo. App. 08T>.

App. 1915. A private carrier has no lien

for his charges upon goods transported.

Campbell v. A. B. C. Storage & Van Co., 174

S.W. 140, 187 Mo. App. 505.

A common carrier has a lien on goods

transported to secure payment of his lawful

charges Id.

An allegation In defendant's answer held

sufficient to entitle it to put in evidence to

show that it was a common carrier in fact,

and so entitled to a lien for charges on goods
transported. Id.

App. 1917. A carrier may lawfully re-

fuse to deliver goods until all the transporta-
tion charges are paid. Yazoo & M. V. R. Co.

v. Picher Lead Co., 190 S.W. 387.

(2). Goodft carried -without author*

See explanation, page Hi.

). Kxtent of lien.

App. 1913 A carrier has a lien on goods
for their carriage and for such advances as it

has been required to make for the owner in

order to further their transportation to des-

tination. Woolston v. Southern Ry. Co., 100

S.NV. 1023, 177 Mo. App. Oil.

(4). Priority of lien.

explanation,, page in.

Lien of connecting? carrier.

App. 1885. A connecting carrier has a

right to receive from the initial carrier goods
which the former can transport nearer to their

destination than can the latter, and may also

IMI.V back charges thereon for which as well

as its own freight charge it will have a lien on
the goods. Moore v. Henry, 18 Mo. App. 35.

A connecting carrier which has paid the

charges of the initial carrier on receiving the

goods has a lien for such charges as well as its

own. Id.

App. 1898. Where certain goods were

shipped by steamboat to a point where the

shipment was continued by a railroad com-

pany, the failure of the railroad company to

note the charge of the steamboat company on
its bill of lading did not deprive a subsequent

connecting currier of its lien for the steam-

boat company's charges which it had paid on

receiving the goods. Evans v. Chicago & A.

Ry. Co., 70 Mo. App. 472.

Each succeeding carrier of goods is au-

thorized to pay the reasonable freight charg-
es of the preceding carriers, and entitled to

be subrogated to their right of lien. Id.

Where goods were shipped by water to a

point where the shipment was continued by a

railroad company, the issuance of a new bill

of lading by the railroad company at the point
where it received the goods did not break the

line of shipment so as to prevent a subsequent
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carrier from obtaining a lien for the charges
of the carrier by water which the railroad

company had advanced on receiving the goods.
Id.

App. 1900. Where a carrier contracts to

carry plaintiff's horses over its line to a cer-

tain iH)int and there deliver them to a con-

necting carrier to be carried to their des-

tination, and plaintiff prepaid the entire

charges to the first carrier, and such carrier

delivers the horses to the connecting carrier

without the information that its charges had
been paid, the connecting carrier, if It had no

knowledge of the payment of its charges,

might demand such charges from plaintiff

and retain the animals until they were paid,
or until it had an opportunity to ascertain

whether its charges had been paid. Shewal-
ter v. Missouri Pac. Ry. Co., 84 Mo. App. 589.

App. 1901. Where goods were shipped in

bond from Yokohama with a customs clear-

ance indorsed by the consul general there,

showing that the entry of the goods was to be

made at the port of St. Ivouis, so that the

goods were entitled to direct transportation
to the port of St. Ix)iiis, as provided by Rev.

St. U. S. 3102, but were diverted to the port
of St. Paul by the railroad which first receiv-

ed them, for its own convenience, and there

opened and imix>rt dues imposed, and paid by
the railroad, and included in the waybill, a

connecting carrier, to which the goods were
delivered arid which i>aid the customs duties

without any knowledge of the diversion, could

not enforce any lien on them by withholding

lM)ssession from the consignee until payment
of such dues. Pearce v. Wabash R. Co., 89

Mo. App. 437, reversed Wabash R. Co. v.

Pearce (1904) 392 U. S. 179, 24 Sup. Ct. 231, 48
L. Ed. 397.

A carrier may pay to a connecting car-

rier charges that the latter has paid, and re-

tain possession of the goods for its reimburse-

ment, wrhere the advance charges were such
as were incident to the transportation of the

goods and were necessary to be paid in order
to continue them in transit, such as freight
and warehouse charges and charges for liens

created by law or by the owner, for the non-

payment of which the transit of the goods has
been stopped or their possession withheld from
the carrier ; but such payment of lien in order
to continue transportation is not obligatory
on the carrier, and if made without the con-

sent of the owner is at its risk. Id.

S=197 (6). "Waiver or dlcharve.

Sup. 1903. The lien of a railroad for

freight on goods shipped ceased when the

company attempted to assign said lien to one
who seized the goods for the debt of a stran-

ger, and therefore the assigned lien was no de-

fense to an action for conversion by the con-

signor against the attaching creditor. Rosen-
cranz v. Swofford Bros. Dry Goods Co., 75 S.

W. 445, 175 Mo. 518, 97 Am. St. Rep. 609.

App. 1902. Action of a railroad company
in switching cars containing lumber onto a
switch on private land of which the consignee
was tenant, for the purpose of allowing them
to be unloaded, did not operate to deprive it

of dominion over the cars or over the lumber

remaining therein, and did not preclude it

from repossessing itself of the cars and lum-
ber for the purpose of enforcing a lien on the
lumber. Ihtrlington v. Missouri Pac. Ry. Co.,

72 S.W. 122, 99 Mo. App. 1.

<g=>lt>7 (7). Enforcement.

App. 1920. Where express company noti-

fied owner on October 20th that his goods
were held at his risk and would be sold at

public auction if disposition was not given
by November 16th, and on November llth the

owner acknowledged receipt of the notice and
requested the express company to deliver the

goods to him, and on November 13th the ex-

press company wrote the owner that the

goods had been shipped to another point, and
on November 23d that they had been sold, the

express company was liable in conversion.

Bufton v. Southern Express Co., 217 S.W. 630.

(K) DISCRIMINATION AND OVER-
CHARGE.

Baggage of passenger, see post, <S=>405.

Interstate transportation, see ante, 332.
Statutory regulations, see ante, <3=>13.

. Right, and liabilities of carrier
in general.

See explanation, page Hi.

<@r=199. Unlawful discrimination.

Waiving violation of contract, see ante, @=

32(2).

Sup. At common law, only unjust dis-

criminations by carriers are condemned.
(1910) McGrew v. Missouri Pac. Ry. Co., 132

S.W. 1076, 230 Mo. 496 ; (1914) Id., 166 S.W.

1033, 258 Mo. 23.

Sup. 1912. A railroad company is bound
to permit any express company to operate on
its lines. State ex inf. Attorney General v.

Missouri Pac. Ry. Co., 144 S.W. 863, 241
Mo. 1.

Consult Pocket Part for later cases.
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App. 1884. Three lines of railway from
the west leading into the city of New York
held a meeting with the object of a uniform

adjustment of rates on live stock. It was
considered essential that each of the three

roads should do a certain percentage then

agreed on of the entire carrying trade under

consideration. In order to effect this, an

arrangement was agreed on between the roads

and third persons whereby the latter were to

secure such a division of the shipments of

live stock from the west as would give to

ouch of the roads its pr<>i>er share of the

entire trade. In order to perform their part

in the agreement it might bo necessary from

time to time for the third persons to make
special purchases and shipments of stock so

as to make up any deficiency that might ap-

pear in the proportionate amount of business

done by either one of the roads. As com-

pensation for the services rendered by the

third persons they were to receive a percent-

age of all the stock shipments made on the

three roads, whether by themselves or by oth-

ers. Held, that the compensation agreed on

between the roads and the third i>ersons was
not in the nature of a discrimination in their

favor. Rothschild v. Wabash R. Co., 15 Mo.

App. 242.

App. 18SG. A contract by a railway com-

pany with a shipper whereby it was agreed
that he was to pay the regular tariff rates

and then receive a rebate on every 100 pounds
shipped was not within the prohibition of the

common law against any distinction or dis-

crimination being made by a common car-

rier in favor of one against another. MeNees
V. Missouri Pac. Ky. Co., 22 Mo. App. 221.

App. 1011. Regardless of statute, car-

riers cannot maintain unreasonable regula-
tions for receipt and transportation of freight.

Warner v. St. Louis & S. F. II. Co., 137 S.W.

275, 150 Mo. App. 523.

The reasonableness of a railway com-

pany's regulation governing receipt or trans-

portation of freight must be determined under
consideration of the whole system, arid not as

to one station or community. Id.

Railway regulations providing one train

a day to carry live stock, and providing for

running through trains from division points,

is not unreasonable as to shipi>ers at a point
where the train Is scheduled to leave at 6:47

a. m. ; it appearing to be required for proper
accommodation of the whole system's traf-

fic. Id.

G:2OO. Exoeuive cHargei.

App. 1903. Where, by a traffic arrange*
ment between a standard-gauge railroad and
a connecting narrow-gauge line, shipments of

goods over the narrow-gauge line and then

over the standard-gauge were charged for by
the standard gauge at the rate of three nar-

row-gauge cars to two standard-gauge ones,

and a shipper of cattle over the lines (the

carriage commencing on the narrow-gauge
road) knew of such agreement, he was not

charged in excess of the tariff rates, though,

owing to the manner in which the cattle were
loaded in the narrow-gauge cars, the broad-

gauge railroad found that, it could and did

place the cattle in a less number of standard-

gauge cars than he had receipted for. Car-

lisle v. Missouri Pac. Ky. Co., 71 S.W. 475,

97 Mo. App. 571.

App. 1923. If a carrier fails to desist

from charging a rate which the Interstate

Commerce Commission has held to be exces-

sive, the shipper, or person injured, may re-

cover. Mobile & (). K. Co. v. Southern Saw-
mill Co., 251 S.W. 434, 212 Mo. App. 117.

. Actions for discrimination.

Actions for penalties, see ante, =19, 20.

Proceedings to enforce statutory regulations,
see ante, C=>1S.

Sup. 1S87. In an action to recover dam-
ages resulting from defendant's discrimina-

tion between plaintiff and other shippers, it

api tea red that plaintiff's cattle were shipped
over tlie line of several connecting carriers.

Held, that plaintiff could not recover, in the

absence of proof that defendant was a party
to the discriminating agreement. Rothschild

V. Wabash, St. L. & P. R. Co., 4 S.W. 418, 92

Mo. 91.

In an action by a shipper to recover dam-
ages resulting from discrimination between

plaintiff and other shipi>ers, plaintiff testified

that the rate was made by a person who was
the agent of a road other than defendant's and
that the stock was shipped on the "Wabash
Railway," leaving it uncertain whether he

shipped it with defendant "Wabash Railway
Company" or with the "Toledo, Wabash & W.
Ry. Co." Held, that the evidence was insuffi-

cient to show that plaintiff's cattle were ship-

ped over defendant's line. Id.

Sup. 1893. In an action against a car-

rier for willfully discriminating against

plaintiff in shipments of coal, plaintiff failed

to prove actual shipments at discriminating
rates over a longer distance during the

months in which his coal was transported

This Digest is compiled on the Key-Number System. For explanation, see page iii.
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over a shorter distance, but did prove that

they were mnde before and afterwards. Held,
that this evidence was properly admitted as

tending to show that plaintiff was damaged.
Seitwoll v. Kansas City, Ft. S. & M. R. Co.,

24 S.W. 1002, 119 Mo. 222.

Where plaintiff shipped coal over defend-
ant's railroad from C. to K., the rates charged
being greater than rates advertised on the
same date for shipments of coal over defend-

ant's road in the same direction from M. to

K., a greater distance, his measure of dam-
ages is the extent to which shippers of coal

from M., under similar circumstances, were

given a preference. Id.

Sup. Const. 1870, art. 12, 12 (Ann. St.

1900, p. 30G), making it unlawful for any rail-

road company to charge for freight or passen-
gers a greater amount for the transportation
thereof for a less distance than the amount
charged for any greater distance, and provid-

ing that suitable laws shall be passed to en-

force the provision, being self-enforcing, the

measure of damages for violation thereof, in

the absence of statute, would be the amount
of the excess charged for the shorter distance

over that charged for the longer distance.

(1010) McGrew v. Missouri Pac. By. Co., 132

S.W. 107G, 230 Mo. 49G ; (1914) Id., ICG S.W.

1033, 2.">S Mo. 23.

The question whether a discrimination by
a carrier is unjust is for the court to decide.

Id.

App. 1901. Plaintiff brought an action

against defendant on five separate causes of

action set forth in five counts. The second

and fifth counts were based on Kev. St. 1889,

203(5, which declares it to be unlawful for

a common carrier to give one person any un-

due or unreasonable advantage or preference,
or subject any person to an unreasonable

prejudice or disadvantage. Said counts

charged that defendant gave to a certain

shipper an advantage over plaintiff in the

shipment of coal in the way of better rates.

The third and fourth counts were based on
Kev. St. 1889, 2037, which makes it unlaw-
ful for a common carrier to charge for the

same kind of property a greater sum for a
short distance than is charged for a longer
distance. Said counts alleged that defend-

ant violated said statute in shipments made
by plaintiff wherein he was charged a greater
Hum for a shipment than was another shipper
for a shipment to a greater distance than

plaintiff's shipment. Plaintiff sought judg-
ment for $1,000 on all four counts, as pro-
vided for by Rev. St. 1889, 20G3, and his

prayer for relief was to the effect that he was
aggrieved in the premises, and that a cause
of action had accrued to him to demand and
sue for the sum of .$1,000 and costs of suit
for such offense, and prayed judgment for
such sum of $1,000 in costs according to the
statute in such cases made and provided, and
for all other and general relief to which he
might be entitled. The provisions of the
statute upon which the action was based were
carried forward into the Bevision of 1SS9,
from Extra Sess. Acts 1887, p. 1C, 3, which
said act also provided as a penalty for the
violation of its provisions treble damages sus-

tained as well as an attorney's fee. Held,
that plaintiff should have sought his recovery
under said section of said Sess. Acts, and not
under the provisions of section 26(53. Mc-
Grew v. Missouri Pac. Ry. Co., 87 Mo. App.

<2=>2O2. Actioni for exceic of charge!
paid.

Actions for penalties, see ante, =19, 20.

Sup. 1915. Passengers and shippers, in-

cluding the state in its private capacity, after

determination of the validity of state statutes

fixing rates for intrastate transportation by
rail, in proper actions could recover exces-

sive charges exacted pending determination.
State ex rcl. Barker v. Chicago & A. R. Co.,

178 S.W. 129, 2(55 Mo. G4G, L. R. A. 191GC, 309.

The state, suing a railroad to recover ex-

cess charges pending determination of the

validity of intrastate rate statutes, could not

join as parties plaintiff private shippers and
passengers likewise aggrieved. Id.

The state, suing a railroad by its Attor-

ney General, could not have an accounting to

impound, for individual shippers and pas-

sengers, charges collected from them, exces-

sive under state statutes fixing rates for in-

trastate transportation, pending determina-

tion of the validity of the statutes. Id.

Sup. 1917. Freight charges collected in

excess of Rev. St. 1909, 3241, 3242, pre-

scribing maximum freight rates, may be re-

covered after dissolution of the federal in-

junction against the statute's enforcement.

White V. Delano, 191 S.W. 1012, 270 Mo. 16.

In an action to recover freight charges
collected in excess of those prescribed in Rev.

St. 1909, 3241, 3242, defendant carrier

must charge against the shipper only the

amount it paid a terminal company for

switching delivery regardless of what the

terminal company might have charged under
the statute. Id.

Consult Pocket Part for later cases. For explanation, see page iii.
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Sup. 1920. A coal mining company,
which shipped to customers, instead of f. o. b.

at the mine, f. o. h. at destination, so that the

customers paid the freight and remitted the

railroad's receipt for freight paid with the

balance of the price in cash, was injured in

contemplation of law by the railroad's exac-

tion of an illegal charge, under the long and
short haul provision of the Constitution (arti-

cle 12, 12), and can maintain suit tinder

statute to recover the illegal overcharge.
McCirew Coal Co. v. Missouri Pac. Ry. Co., 217
S.W. 984, 280 Mo. 466, 13 A. L. II. 283, judg-
ment affirmed Missouri Pac. R. Co. v. McGre-w
Coal Co. (1921) 41 S. Ct. 404, 256 U. S. 134, 65

L. Ed. 864.

The long and short haul provision of

Const, art. 12, 12. being self-enforcing, liqui-

dates the amount of the overcharge by the

carrier at the difference between the charge
exacted and paid for the shorter haul and the

rate charged for the longer haul, and, if

wrongfully exacted and paid, is necessarily
the amount to be recovered back. Id.

Sup. 1921. On bill of interpleader

against defendants asserting conflicting

claims for overcharges exacted by a railroad

for carrying certain ties, evidence held to war-

rant the referee in finding that one defend-

ant bought the ties as agent for another de-

fendant after, as well as before, expiration
of a contract between them, and paid all the

freight charges on the ties bought by it prior
to the appointment of receivers for the rail-

road which carried the ties. Cobbs v. Joyce-
Watkins Co., 228 S.W. 504, 287 Mo. 39.

A company, which was in fact both con-

signor and consignee of ties purchased by
another company as its agent, bore the bur-

den of transportation of such ties, and as

against the other company, its agent, is enti-

tled to recover overcharges for the transpor-
tation from the railroad which carried ,the

ties.Id.

Sup. 1921. Persons having claims

against a railroad company for overcharges
on different shipments, unlike as to places or

times of execution of the contracts, or of per-
formance of the duties imposed, cannot join
in a suit in equity to impress a trust on the

assets and capital stock of the company in

the hands of a reorganized company, to pre-
vent a multiplicity of suits or otherwise.

Ballew Lumber & Hardware Co. v. Missouri

Pac. Uy. Co., 232 S.W. 1015, 288 Mo. 473.

App. 1889. Rev. St. 835, provided that

in case of overcharge by a carrier the party

injured shall be entitled to* recover three
times the amount taken or received from him
in excess of the rate prescribed by the act.

Held, that such action was an action to re-

cover a statutory penalty and as such was
barred by the three-year statute of limita-

tions. Young v. Kansas City, St. J. & C. B.

Ry. Co., 33 Mo. App. 509.

App. 1895. Where it did not appear that

shipments on which overcharges had been re-

paid were under bills of lading similar to
those under which the shipments were made
on which the overcharges sued for were
made, the admission of evidence of such re-

payments was erroneous. Ilolten v. Kansas
City, Ft. S. & M. Ry. Co., 61 Mo. App. 204.

App. 1895. In an action to recover from
defendant railroad a charge paid by it to an
elevator company for cleaning a car of wheat
and collected from plaintiff's consignee, an
instruction was given that if plaintiff shipped
the car of wheat 'over defendant's railroad

under a bill of lading which fixed a charge
of 14 cents per 100 jKmnds, and defendant
collected from plaintiff or his agents a sum
in excess of such rate, and neither plaintiff

nor his agents empowered or instructed the

defendant to stop the car of wheat and have
it cleaned, and did not direct the elevator

comiwiny to clean the wheat, plaintiff was en-

titled to recover the amount so paid. Held,
that such instruction was erroneous in re-

quiring the jury to determine the legal ef-

fect of a bill of lading. Armstrong v. Chi-

cago, St. P. & K. C. Ry. Co., 62 Mo. App. 639.

Held, that such instruction was errone-

ous in submitting the question whether plain-

tiff directed the elevator company to clean

the wheat, such fact being undisputed. Id.

App. 1905. In an action against a rail-

road for overcharges on a shipment of "ties"

whkh it was claimed defendant had, by a

special agreement to carry "lumber," con-

tracted to carry at a certain rate, an opinion
of the Interstate Commerce Commission to

the effect that ties should be put in the same
classification as lumber was irrelevant and

prejudicial. Greason v. St. Louis, 1. M. &
S. Ry. Co., 86 S.W. 722, 112 Mo. App. 116.

Where a petition against a railroad for

overcharges on a shipment of ties counted on
a special agreement on defendant's part to

carry lumber at a given rate, and alleged that*

ties were covered by the definition of lum-

ber, and included among the articles men-
tioned in the railroad's tariff sheet as hauled
for the freight rate on lumber, there could be
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no recovery, except for a breach by the rail-

road of the specific agreement relied on ; arid

while the tariff sheet might aid plaintiff, by
indicating that the railroad officials embraced
ties in the word "lumber," when used by them
in public statements of freight rates, yet a

recovery could not be had on that ground.
Id.

App. 1005. Evidence in a suit by a con-

signee for the recovery of overcharges of

freight, due to excessive weight of lumber

shipped to consignee, examined and held to

support a finding for plaintiff. Chicago Lum-
ber & Coal Co. v. Georgia Southern & F. Ry.
Co., 89 S.W. 570, 114 Mo. App. 327.

App. 1012. Where the initial carrier

turned over the shipment to the connecting
carrier without requiring advancement of the

accrued freight, and the connecting carrier,

asserting the lien of both, collected an exces-

sive charge, the initial carrier is liable for

the excess, though the connecting carrier re-

tained it. Dunne & Grace v. St. Louis & S.

W. Ky. Co., 148 S.W. 907, 100 Mo. App. 372.

App. 1012. In an action against a car-

rier to receiver overcharge on an interstate

shipment, proof that a less rate than that

charged was agreed on and inserted in the

bill of lading held to establish a prinm facie

case. Hunter v. St. Louis S. F. K. Co., 150

S.W. 733, 107 Mo. App. 024.

In order to establish an interstate freight

rate, under the Interstate Commerce Act as it

stood in 1008, for a particular station, the

burden was on the carrier to show that the

printed schedule containing the rate and filed

with the Interstate Commerce Commission
had been furnished to the agent in charge of

the particular station. Id.

App. 1010. Where the purchaser of ma-
chinery shipped it to another point, and paid
claims charged against it by the carrier for

storage, prior to the purchase, and took such
sum out of the purchase price, the seller can-

not recover against the carrier, the storage

charge being unfounded ; there being no
wrongful act against plaintiff which was the

proximate cause of the damage. Luck Const.

Co. v. Chicago & A. R. Co., 207 S.W. 840,
200 Mo. App. 450.

App. 1022. In an action involving an
issue as to whether plaintiff or an interplead-
er defendant was entitled to recover over-

charges on shipments of railroad ties by de-

fendant to plaintiff, evidence held to prove
that such defendant purchased and shipped
ties to plaintiff as plaintiff's agent, and that

plaintiff paid the freight. Joyce-Watkins Co.
v. 1*. R. Walsh Tie & Timber Co., 236 S.W.
1105.

Where agent purchased and shipped rail-

road ties to principal who paid freight there-

on, the principal, and not the agent, was en-
titled to recover the excess freight charges.

Id.

Where agent purchased and shipped rail-

road ties to principal, who paid freight
charges, and where goods were not shipped
in the name of the sellers, the principal, and
not the sellers, was entitled to recover ex-

cess freight charges. Id.

App. 1925. Allegations of negligent fail-

ure to reconsign goods and notify consignee
thereof held supported by evidence. Buschow
Lumber Co. v. Union Pac. R. Co., 270 S.W.
400, 220 Mo. App. 743.

Cause for delay in transportation, unex-

plained by carrier, must be shown. Id.

Allegation of overcharge for demurrage
and freight held sustained by evidence. Id.

Finding that carrier allowed cars to re-

main at original consignment point without

consignee's knowledge held supported by evi-

dence. Id.

Deficiency in consignee's proof of over-

charge held cured by carrier's evidence.

Id.

App. 1928. Freight rate lawfully pub-
lished by agent of carriers held rate appli-
cable to gasoline shipments, entitling pur-
chaser to recover overcharges from seller.

Greenslude Oil Co. v. Roxana Petroleum Cor-

poration, S.W.(2d) 1020.

III. CARRIAGE OF LIVE STOCK.

Contracts limiting time to sue, see post, ^
218.

Contributory negligence of person accompa-
nying shipment of live stock, see post, @=

331(3).

Penalties for violation of regulations, see

ante, @=>19, 20.

Regulation of conduct of business, see ante,
&=>! 1.

Regulation of interstate transportation, see

ante, <S=>23-38.

Who are common carriers, see ante, <4.

<r=>2O3. What law govern*.

App. 1911. Under Code Iowa, 2074,

providing that no contract shall exempt any
carrier from the liability existing had no

Consult Pocket Part for later cases. For explanation, see page ill.
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contract been made, a contract containing a
stipulation executed in Iowa for transporta-
tion of live stock from a point in Iowa to a

point in Missouri, which requires notice of a
claim for loss within a specified time, is gov-
erned by the law of Iowa. McKinstry v. Chi-

cago, R. I. & P. Ry. Co., 134 S.W. 1001, 153
Mo. App. 546.

App. 1915. The validity of stipulations
in contract for an interstate shipment are
not to be determined by the law of any state.

-Hunt v. St. Louis, I. M. & S. Ry. Co., 173
S.W. 61, 187 Mo. App. G39.

App. 1919. A case involving a live stock

shipping contract executed and fully per-
formed wholly in a particular state is gov-
erned and controlled by the laws and deci-

sions of such state. Strother v. Atchison,
T. & S. F. Ry. Co., 212 S.W. 404.

App. 1924. Rights and liabilities of par-
ties growing out of interstate shipment de-

pend on acts of Congress, contract between

parties and common-law principles accepted
and applied by federal courts. Morrow v.

Wabash Ry. Co., 205 S.W. 851, 219 Mo. App.
62.

$=>2O4. Statutory regulation.

Sup. 1892. Rev. St. 1889, 2598-2600,
which require railroad companies to furnish
double-decker! cars for carrying sheep when
requested, and provide a penalty for refusal

to do bo, are constitutional, being a proper
regulation of common carriers. Emerson v.

St. Louis & H. Ry. Co, 19 S.W. 1113, 111 Mo.
161.

Sup. 1908. The state may require car-

riers to furnish cars of a certain kind to al-

leviate the sufferings of live stock in transit.

George v. Chicago, R. I. & P. Ry. Co., 113

S.W. 1099, 214 Mo. 551, 127 Am. St. Rep. 690.

App. 1916. The rights and liabilities of

parties to an intra state shipment of hogs by
rail are covered by the Public Service Com-
mission Act. Hull v. Chicago Great Western
R. Co., 185 S.W. 1155, 193 Mo. App. 425.

<=>2O5. Nature of carrier'* duties and
liabilities in general.

App. 1876. A carrier in transporting live

stock takes upon itself all the liabilities of

common carriers. Lupe v. Atlantic & P. R.

Co., 3 Mo. App. 77.

App. 1903. Delivery of live stock to a
carrier is complete, so that its liability as

such attaches, where the shipper applies to

the carrier's freight agent for transportation,

and, at his direction, places the animals in

the usual place for receiving them for ship-
ment ; the agent being then notified thereof,
and taking directions for their shipment.
Lackland v. Chicago & A. Ry. Co., 74 S.W.
505, 101 Mo. App. 420.

App. 1904. The liability of a railway
company in the transportation of animals is

the same as that of a common carrier re-

specting other property, except as to injuries

resulting from the natural propensities of the
animal. Keyes-Marshall Bros. Livery Co. v.

St. Louis & H. Ry. Co., 80 S.W. 53, 105 Mo.
App. 556.

App. 1906. The common-law liabilities

imposed on common carriers are applicable to

interstate shipments of live stock. Ficklin
v. Wabash R. Co., 93 S.W. 847, 117 Mo. App.
221.

App. Carriers of live stock, as of other

freight, are liable absolutely for loss of, or

injury to, stock intrusted to them for trans-

portation, unless occasioned by act of God,
the public enemy, negligence of the shii>i>er,

or the natural propensities of the animals.

(1909) Libby v. St. Louis, I. M. & S. Ry. Co.,

117 S.W. 659, 137 Mo. App. 276; (1915) Botts

v. St. Louis & H. Ry. Co., 177 S.W. 746, 191

Mo. App. 676; Humphreys v. St. Louib & II.

Ry. Co., 178 S.W. 233, 191 Mo. App. 710;

(1917) Baker v. Bush, 194 S.W. 1061.

App. 1910. When live stock is placed in

the carrier's pens prepared for shipment, the

relation of shipper and carrier begins at the

time the carrier's agent receives notice that

the stock is in the pens. Holland v. Chicago,
R. I. & P. Ry. Co., 123 S.W. 987, 139 Mo. App.
702.

App. 1911. That live stock was partly
loaded and the remainder placed in the car-

rier's pens shows delivery to it. Moss v.

Missouri, K. & T. Ry. Co., 134 S.W. 1070, 153
Mo. App. 602.

App. 1912. A carrier handling a ship-
ment of live stock in the usual and ordinary
course of business complies with the law.

Otrich v. St. Louis, I. M. & S. Ry. Co., 144
S.W. 1199, 164 Mo. App. 444, adopting opinion

(1911) 134 S.W. 665, 154 Mo. App. 420.

App. 1913. An act of God does not ex-
cuse mmperformance by a carrier contract-

ing absolutely to transport live stock. Vivion
v. Chicago & A. Ry. Co., 157 S.W. 971, 172
Mo. App. 352.

App. 1915. When live stock is delivered
to a carrier for transportation, its liability
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commences when the stock is delivered to it

at its stock pens or warehouses for shipment.

Hardesty v. Atchisori, T. & S. F. Ky. Co.,

179 8.W. 723.

App. 1910. At common law negligence
is not necessary to render a carrier liable

for injury to live stock during shipment, as

the carrier is an insurer. Boyd v. St. Louis

Express Co., 211 S.W. 702.

App. 1920. The carrier heing an insurer

is liable for death of a hog in transit unless

it died from its own inherent weakness or

vice. Burgher v. Wabash Ry. Co., 217 S.W.
854.

App. 1922. A common carrier is liable

for failure to safely and properly deliver livo

stock, regardless of negligence, its duty being

the sumo with respect to live stock as to in-

animate freight, with tho exception that as

to live stock it is not liable if failure to prop-

erly or safely deliver was due to act of God,

public enemy, inherent vice or nature of the

animal, its vicious propensities, or to the fault

of the shipper. Sullivan v. American Ky. Ex-

press Co., 24fi S.W. 375, 211 Mo. App. 123.

A live stock carrier is not liable if its

failure to properly and safely deliver in good
condition was due to the act of God. the pub-
lie enemy, the inherent vice or nature of the

animal, or its vicious propensities, or the

fault of the shipper. Id.

App. 11)22. An interstate carrier of live

stock is liable, not only for losses occasioned

by its negligence, but also as an insurer.

Johnson v. American Ry. Express Co., 245

S.W. 1071.

App. 102S. Carrier wns charged with

duty of delivering ear of animals in good con-

dition or to explain failure to do so.- -Morrow
v. Wabash Ky. Co., G S.W.(2d) (528.

^=2O6. Duty to receive for transporta-
tion.

Sup. 1870. A railroad company which
had received plaintiff's hogs into its pens for

transportation could not avoid liability for

injury received by such hogs from tho cold

weather which prevailed at that time, on the

ground that owing to the demands of the gov-
ernment on its rolling stock in transporting
its war materials the company was unable
to perform its contract of shipment. Pruitt

v. Hannibal & St. J. II. Co., 02 Mo. 527.

If from insufliciency of rolling stock, ow-

ing to the demands of the government in time
of war, a railroad company is likely to be

unable to transport live stock offered to it

for transportation, it should unreservedly re-

fuse to receive the stock, and if its agent
merely advises the shipper to retain the stock
for a while, and thereafter holds out the hope
that rolling stock will soon be available, the

company is liable for injuries to the stock
from the weather which it could have avoided

by a timely refusal. Id.

A railroad company is chargeable with
notice of an unprecedented increase of live

stock in a particular year, and having such
notice it is bound to provide rolling stock

sufficient to enable it to expeditiously handle
the business which its agents have accepted.

Id.

Sup. 1923. Where it wns shown that

three or four days was the time usually al-

lowed for placing of cars for live stock ship-

ments, an order for cars on November 12 for

use on November 18 was made within a rea-

sonable time. Howell v. Ilines, 249 S.W. 924,
298 Mo. 282.

App. 1885. A railroad company is bound
to anticipate that its stcx'k pens will be in a

muddy condition in the month of December,
and for injury to cattle caused by delay in

moving them from the pen for transportation
it will be held liable. Armstrong v. Missouri
Pac. Ky. Co., 17 Mo. App. 403.

App. 1887. Where cattle have been put
in pens in obedience to the contract of ship-
ment and the directions of the carrier prepar-

atory to their transportation, the delivery for

shipment is complete, and the carrier's re-

sponsibility begins. Masou v. Missouri Pac.

Ry. Co., 25 Mo. App. 473.

Where a carrier provides stock pens as a
means of receiving at its stations live stock

for shipment, it is liable lor the defective con-

dition of such pens which results in damage to

the shipper, who has placed his cattle there-

in in obedience to the contract for shipment
and the directions of the carrier. Id.

App. 1889. Plaintiff, who desired to ship
a horse over defendant's railroad, applied to

the agent at the point of shipment, and was
told that the agent would have a ear ready
the next day at the stock pens and chute,
where the horse could be loaded and shipped.
Plaintiff brought the horse, and together with

his own men passed the horse through a

chute, when the same gave way and the horse

was injured. Jfcld, that defendant was bound
to provide a reasonably safe chute, and was

Consult Pocket Part for later cases. For explanation see page iii.
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liable for its negligence. McCullough v. Wa-
bash Western Ry. Co., 34 Mo. App. 23.

App. 1894. Where a railroad company
constructs stockyards for the receiving of

stock preparatory to shipment, its liability as

a carrier attaches at the time of delivery of

the cattle in the stockyards, and hence it is

bound to keep such stockyards in a reason-

ably safe and secure condition, and is liable

for the damages caused by its failure to do so.

Cooke v. Kansas City, Ft S. & M. II. Co.,

57 Mo. App. 471.

App. 1S95. Where the petition in an ac-

tion for damages for failure to ship cattle al-

leged a verbal contract on the part of defend-

ant to furnish cars and receive and ship cer-

tain cattle on a certain day, an answer setting

up that by reason of the falling of a deep
snow and a severe, extreme, unforeseen storm

arising it was ini]>ossible to furnish the cars

and receive and ship the cattle on such days,

was properly struck out, it not being a valid

defense ;
the contract being without qualifica-

tion or limitation. Miller v. Chicago & A. Ry.

Co., 02 Mo. App. 252.

App. 1895. Plaintiffs, desiring to ship

stock over defendant's railroad, requested a

certain number of stock cars, to be delivered

at two small stations the next day, and on the

next morning after defendant's trains had

left the supply stations for such cars plain-

tifls requested additional cars to be left at

one of the stations. Tills defendant attempt-
ed to do. but failed on account of lack of such

cars at hand, leaving an additional car at one

station and one less than the required number
at the other. Plaintiff's agent was informed

of this, and rather than leave a car load until

the next day loaded a number of the cattle in-

to a box car unsuited to such purpose, as a

result of which they were injured. Held,

that plaintiffs were not entitled to recover

for such injury, defendant being entitled to

a reasonable time to furnish a suitable car,

and the use of the unsuitable car being the

act of plaintiffs. Huston v. Wabash R. Co.,

63 Mo. App. 671.

App. 1890. A carrier of live stock,

maintaining stock pens at its stations and

advising its patrons to use them preparatory
to loading, is responsible for damages result-

ing from the insecurity of the pens. Tracy
v. Chicago & A. R. Co., 80 Mo. App. 389.

App. 1906. Where, at the time plaintiff

offered an animal to a carrier for transporta-

tion, conditions were such, owing to the de-

lay of a train, that the animal, if shipped,

would be detained a whole day at a certain

point, of which plaintiff was informed, con-

ceding that the cause of the delay which the

shipment would have encountered was. un-

avoidable, the carrier was liable for refusing
to transport the animal unless it should be ac-

companied by a caretaker, or the shipper
should sign a release for all damages and lia-

bilities. Under the circumstances it was the

duty of the carrier to receive the shipment,
and to exercise reasonable care to supply the

animal's wants in case it required food and
water during detention. Knight v. Quincy,
O. & K. C. R. Co., 90 S.W. 716, 120 Mo. App.
311.

App. 1910. The common-law duty of a
carrier compelled it to furnish cars for the

transportation of live stock on reasonable de-

mand of the shipper. Baker v. St. Louis &
S. F. It. Co., 129 S.W. 436, 145 Mo. App. 189.

A shipper may sue a carrier for failure

to furnish cars, as for a breach of common-
law duty without any contract to furnish

them. Id.

App. 1914. Where a carrier failed to

furnish cars for a shipment of cattle, al-

though its agent had stated the cars would be

ready, an action for injuries to the cattle by
the delay is based, not upon any verbal con-

tract, but upon the carrier's common-law du-

ty. Rittman v. Missouri Pac. Ry. Co., 171 S.

W. 8, 184 Mo. App. 424.

That defendant's servants abandoned a

train in Central Missouri Ixjcause of the cold,

and for that reason cars for the transporta-

tion of plaintiff's fat cattle were not fur-

nished, shows negligence. Id.

App. 1924. Plaintiff's act in purchasing

cattle, ordering cars, and telling carrier's

agent that he was ready to ship, and asking

that he be notified on arrival of cars, stating

that he would load and be ready to ship in

two or three hours thereafter, constituted a

constructive delivery of cattle for shipment,

notwithstanding placing of cattle on pasture,

since it was a temporary arrangement to end

on arrival of cars for shipment. Fewel v.

St. Louis & S. F. Ry. Co., 267 S.W. 960.

Shopmen's strike did not excuse carrier's

failure to furnish cars for shipment of stock

within a reasonable time, where, when order

of plaintiff was filed, agent said he probably
could get cars soon, and it was not claimed

that a strike was in progress when order for

cars was placed, and there was no evidence

that plaintiff was advised that carrier was
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without proper labor to keep its equipment
in proper repair for service. Id.

App. 1925. No cause of action can arise

for railroad's breach of contract to furnish

cars for shipment in interstate commerce.
Williams v. St. Louis-San Francisco Ry. Co.,

274 S.W. 935, 217 Mo. App. 002.

App. 1920. Railroad cannot be liable for

failure to notify shipper that cars were

available, since it would be special service

and unlawful. Tuttle v. Quincy, O. & K. C.

R. Co., 13 S.W.(2d) 1111.

c$=>207. Special contract for transporta-
tion.

Evidence, see post,

(1). In ffenernl.

Sup. 1S70. A station agent is presumed
to possess authority to make contracts for the

shipment of live stock, and any limitations

on his authority in that resect must be

brought to tho notice of the shipper. Pruitt

v. Hannibal & St. J. R. Co., 02 Mo. 527.

Sup. ISSl. A verbal contract to furnish

cars for the shipment of stock, being within

the seoix' of the apparent authority of a rail-

road ticket agent, is binding on the railroad

company unless the other party had actual

knowledge that the contract was outside the

scope of the agent's authority. Harrison v.

Missouri Pac. Ry. Co., 74 Mo. 304. 41 Am. Rep.
3is.

App. 1SS5. The existence^ of a mob pre-

venting a railroad from carrying out a special

contract of shipment of cattle containing no
condition against mobs does not relieve it

from the burden of its contract. White v.

Missouri Pac. Ry. Co., 19 Mo. App. 400.

A contract of shipment providing that the

railroad would transport the cattle "to the

National Stockyards station at the rate of

$35 per car, with privilege of Chicago at $45

per car," etc., gave the shipper the right to

ship to St. Louis with the privilege of deter-

mining within a reasonable time whether he
would ship on to Chicago. Id.

Where a contract of shipment of cattle

gave the shipi>er the privilege of reshippiiig
to a different destination than the point
named as the original destination, but speci-

fied no time for the exercise of the privilege,

the law would imply a reasonable time. Id.

The fact that a shipper of cattle knew
that a railroad had no line extending from St.

Louis to Chicago was no reason for the rail-

road and shipper not contracting for a trans-

portation through to Chicago. Id.

App. 1886. A station agent, empowered
to receive and forward freight, has apparent
authority to agree to have a certain number
of cars ready at a certain time to receive a

shipment of cattle. Gelvin v. Kansas City,

St. J. & C. B. Ry. Co., 21 Mo. App. 273.

App. 1895. Where a railroad company
entered into an express contract to furnish

cars and receive and ship cattle on a certain

day, instructions based on the theory that an
act of God would excuse performance were

properly refused. Miller v. Chicago & A. Ry.

Co., 02 Mo. App. 252.

App. 1902. A case was tried on the the-

ory that a railroad company had agreed with

a shipper to have cars ready at a certain hour
to receive his cattle to be shipped so as to

reach a certain day's market. The cars were
not ready at the hour specified, but were at

a later hour, which would still have brought
them to the market in time. H eld, that the

element of time was essential only as to the

time of arrival, and therefore the shipper
could not refuse to ship at the later hour, and
recover from the carrier for a breach of the

contract. Currell v. Hannibal & St. J. R. Co.,

71 S.W. 113, 97 Mo. App. 93.

App. 1900. Ry a written contract be-

tween a shipper and carrier, the carrier

agreed to forward cattle from a certain place,

but at the head of the paper preceding the

agreement, it appeared that the shipper of-

fered the cattle for shipment to a certain

place, nd the back of the contract was in-

dorsed showing the point of shipment and
destination. J/fld, that the contract culled

for the destination si>ecified in the head and
in the indorsement. Lee v. Wabash R. Co.,

94 S.W. 991, 118 Mo. App. 476.

App. 1908. A clause in a bill of lading

reciting that agents of the carrier were "not

authorized to agree to forward live stock to

be delivered at a specified time, nor for any
particular market," is not a limitation of the

power of a station agent to agree to furnish

cars and receive freight for shipment on a

IMirticiilur date, but is merely notice to the

shipi>er that the agent had no power to bind

the carrier absolutely to deliver a car load of

stock on a particular date. Meriwether v.

Quincy, O. & K. C. R. Co., 107 S.W. 434, 128

Mo. App. C47.

A bill of lading reciting that the agents
of a carrier were not authorized to agree to

Consult Pocket Part for later cases. For explanation, see page ill.
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forward live stock to be delivered at a speci-
fied time, nor for any particular market, tak-
en in connection with the further clause that
the carrier did not agree to so deliver live

stock, was meant to save the carrier from lia-

bility for unavoidable delay, but did not ex-

cuse the company from carrying the freight in

a reasonable time, nor for delays avoidable by
care and diligence. Id.

A pp. 1010. A shipper of live stock is pre-
cluded from contending that his shipment
was not made under the bill of lading, in view
of his signature thereto and the Carmack
Amendment requiring a written contract of

shipment. Johnson v. Missouri Pac. Uy. Co.,

1ST S.W. 282.

App. 1920. Under 45 USCA 71, pro-

viding that on written request of the own-
er of live stock ship] KM! in interstate com-
merce the time of its confinement on cars may
be extended from 28 to H> hours, where a

shipper, to escape contagion at a point en

route, desired more time for transit without

unloading than 28 hours, by giving his writ-

ten request for extension of time to 30 hours,

he became entitled to such an extension as

would cause unloading not earlier than aonie

time between 28 and 30 hours. Hradford v.

McAdoo, 219 S.W. 92, 202 Mo. App. 412.

App. 1921. If there was a custom that

the expression "30-hour release attached"

meant that the carrier of live stock agreed
not to unload the shipment within a certain

time, then the contract between the shipi>er

and the carrier, executed in view of the cus-

tom, const ituted an agreement on the car-

rier's part to such effect as much as if it had
been explicitly written into the contract.

Bradford v. Bines, 227 S.W. 889, 200 Mo. App.
582.

A carrier of live stock which attached to

the shipping contract a so-called 30-hour re-

lease to extend its limit for confining the

stock under 28-Hour Law, 1 (4.
r
) USCA 71),

to 36 hours did not obligate itself not to un-

load the shipment until after the lapse of 28

hours. Id.

App. 1921. All live stock contracts must
be construed liberally in favor of the shipper

against, the carrier. Thee v. Wabash Ily. Co.,

233 S.W. 959, 208 Mo. App. 200.

App. 1922. A shipper did not waive

right to damages for delay in furnishing a
stock car after notice by a provision of a sub-

sequent contract providing* that all prior con-

tracts, and understandings, as to the receipt

or transportation of stock or the furnishing
of cars therefor are waived by the shipper
and merged in the agreement ; the right to

damages for the delay being based on the.

carrier's violation of its common-law duty,
and not on breach of contract. llowell v.

HlucM, 230 S.W. 8SG.

A stock shipping contract prepared by a
carrier will not be enlarged beyond its strict

terms. Id.

(2). Validity of contract.

Sup. 1900. Where stock was shipped at
less than the legal rate, under a contract ex-

empting the carrier from certain statutory li-

abilities, but the carrier refused to ship the
stock without such contract, unless a charge
larsrer than the -legal rate was paid, the act
of the company was not illegal, and the ship-

per was Ivound 'by the contract. Paddock v.

Missouri Pac. Ry. Co., 50 S.W. 453, 155 Mo.
524.

App. 1908. A station agent appearing to
be clothed with the usual powers of such

agent may make a valid contract with a ship-

per to furnish stock cars at a stated time.

in the absence of knowledge of the shipper
of any limitations on the agent's authority,
and in view of the tact that the course of

dealing between the same parties recognized
such contracts as valid. Meriwether v.

Quincy, O. & K. C. R. Co., 107 S.W. 434, 128
Mo. App. 047.

App. 1916. Tinder Interstate Commerce
Act, 1, as amended by 34 Stat. f>84, pro-

viding that shipper may accompany live stock

if it is accepted for shipment fact that a
carrier's conductor told plaintiff's agent, who
was accompanying a shipment, that he could

not do so unless he signed a contract did not
furnish consideration for the contract.

Bowles v. Quincy, O. & K. C. 11. Co., 187 S.W.
131.

App. 1920. In an action against a rail-

road company for breach of contract, the

pleaded oral contract for shipment of live

stock was illegal under the Carmack Amend-
ment to the Interstate Commerce Act (49

USCA 20), requiring written receipt or bill

of lading. -Thee V. Wabash Hy. Co., 217 S.W.
506.

App. 1920. Where the shipper of live

stock in interstate commerce, under 45 USCA
71, requested extension of time of confine-

ment from 28 to 36 hours, and the carrier

agreed, a lawful contract resulted which gave
rise to a cause of action in the shipper if vio-
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luted by the carrier. Bradford v. McAdoo,
211) S.W. 92, 202 Mo. App. 412.

App. 1920. No verbal agreement for cat-

tle cars for shipment In Interstate commerce
can be relied on under the Cannaek Amend-
ment (49 USCA 20), which requires a written

contract, nor can a preliminary oral agree-

ment for a future Interstate shipment Un-

derwood v. Hines, 222 S.W. 10B7.

App. 1921. Under the federal law a con-

tract covering an interstate shipment of live

stock must be in writing. Bradford v. Hines,

227 S.W. 889, 200 Mo. App. 582.

(3). Modification or merffer.

App. 187G. In an action against a car-

rier by a shipper of cattle for negligence

whereby they were injured, plaintiff was not

required to sue on his written contract with

the carrier, such written contract being
1 a

mere modification in some resi*ects of the

obligations of the defendant Imposed on it by
law. LUIK* v. Atlantic & P. R. Co., 3 Mo. App.

77.

App. 1903. A shipper contracted with a

carrier orally for a car for his cattle on a

certain day. The parties then reduced the

contract to writing, in which it was provided
thnt the shipment was not to be transported

within any specified time, nor delivered at

any particular hour, nor In senson for any

particular market, and also that the shipper

released any cause of action for damages
which might accrue to him by any previous

contract. Held, that the written contract

superseded the oral one. Helm v. Missouri

Par. U. Co., 72 S.W. 148, 98 Mo. App. 419.

App. 1908. Where a verbal agreement is

made between a shipper and a carrier to fur-

nish stock cars at a certain time and to deliv-

er the stock Immediately, and a bill of lading

is executed while the oral contract is un-

breuched and still executory, reciting that the

carrier does not agree to deliver the stock at

destination at any specified time, the verbal

agreement is merged in the bill of lading.

Meriwether v. Quincy, O. & K. C. R. Co., 107

S.W. 434, 128 Mo. App. 047.

App. 1912. A carrier was liable at com-
mon law for its failure to promptly deliver

mules to a destination orally agreed upon,

though the parties, as a mere matter of form
without intending it to have any effect, en-

tered into a written contract, naming another

and fictitious destination. Deiorling v. Wa-
bash R. Co., 146 S.W. 814, 163 Mo. App. 292.

$=a208. Duties in respect to transporta-
tion.

App. 1915. Carrier of live stock must ex-

ercise ordinary care to maintain its stock

pens in reasonably safe condition. Hum-
phreys v. St. Louis & IT. Ry. Co., 378 S.W,
233. See Carriers. @=>215(2) in this Digest.

App. 1916. Railroad companies arc lia-

ble for damages caused by failure to furnish

a reasonably fit and suitable place in which
to put stock received for shipment. McSpad-
den v. Lusk, 180 S.W. 731.

4J=>2O9. _ Mode or means of transpor-
tation.

App. 1911. A carrier was liable for in-

juries to a mule, caused by her getting her

leg through a hole left by the breaking of a
defective slat in the car in which she was
transported. Green v. Chicago, M. & St. P.

Ry. Co., 137 S.W. 611, 156 Mo. App. 259.

App. 1912. A shipper who loaded a car

instead of waiting for a better car next day,

as promised by carrier, held not entitled to

hold carrier liable for defects in the car.

Otrich v. St. Ixmis, I. M. & S. Ry. Co., 144 S.

W. 1199, 164 Mo. App. 444, adopting opinion

(1911) 134 S.W. 665, 154 Mo. App. 420.

App. 1918. Where carrier of live stock

undertook to erect a partition in a car 30 as

to separate the animals, it must, regardless

of the primary duty of erecting the partition,

construct a reasonably safe one. Crow v.

Bush, 200 S.W. 762.

App. 1923. Live stock carrier was not

required to keep door of car in such condition

that the animals could not break through it

regardless of their vicious qualities. Moran
v. Chicago, B. & Q. R. Co., 255 S.W. 331.

App. 1925. Sniper's knowledge of shop-
men's strike would be no notice as to car-

rier's inability to furnish cars, in absence of

notice. Warner v. St. Louis-San Francisco

Ry. Co., 274 S.W. 90, 218 Mo. App. 314.

<5=>210. Loading and unloading.
Limitation of liability, see post, <=>218(S).

Sup. 1881. A provision in a contract for

the shipment of cattle that the shipper should

be entitled to free passage for two men to

take care of tho cattle, which should be taken

care of, loaded, and unloaded at the shipper's

risk, does not entitle the shipi>er to determine

when the cattle shall be loaded or unloaded,

but merely obligates him to perform the labor

at such time or times as may be selected by

Consult Pocket Part for later cases. For explanation, see page iii.
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the railroad company. McAlistcr v. Chicago,
R. 1. & P. R. Co., 74 Mo. 351.

App. 1885. In an action for injury to

hogs shipped over defendant's railroad where
the weight of the load was several thousand

pounds less than was allowable for such sized

car, a finding that the car was not overloaded

was authorized. Paddock v. Missouri Pac.

Ry. Co.. 60 Mo. App. 328.

App. 1908. It is the duty of a carrier of

live stock to furnish a safe place for their

unloading. Letts v. Wabash R. Co., Ill S.W.

138, 131 Mo. App. 270.

App. 1909. A carrier's common-law duty

includes the unloading of a horse transported

by it Creel v. Missouri Pac. Ry. Co., 119 S.

W. 30, 137 Mo. App. 27.

A carrier's duty to safely unload, for de-

livery to a consignee, a horse transported by

it, is not shifted by the consignee's servant,

eent after the horse, particii^ating
1 in the un-

loading. Id.

The carrier's common-law liability with

respect to the shipment is that an insurer, so

that its liability for injury in unloading does

not depend on negligence. Id.

App. 1911. A carrier of live stock, re-

quired by contract or by common law to ex-

ercise proper care for the preservation of

live stock in transportation, need not permit
the shlpi>er to unload the stock for two weeks,

to improve the stock and make it more suit-

able for market; and the right of a sniper
to such a privilege must be expressed in his

contract of shipment. Banks v. Chicago, B.

& Q. R. Co., 334 S.W. 1071, 153 Mo. App. 469.

App. 1919. Where shipment contract re-

quired shipper to unload the cattle, it will

be assumed that it was carrier's duty to place

the car at the unloading chutes, and that it

was then the duty of the stockyards company
to unload them, acting as agent for shipper.

McMickle v. Wabash R. Co., 209 S.W. 611.

_ Food, water, and reit.

Pleading in action for injuries, see post, @
227(3).

App. 1894. Where plaintiff shipped hors-

es under a special -bill of lading requiring him
to feed, water, and unload them, and defend-

ant refused plaintiff an opportunity to feed

and water them at a place of delay where op-

portunity might have been allowed, and inju-

ries resulted, the defendant is liable. Duve-

nick v. Missouri Pac. Ry. Co., 57 Mo. App.
550.

Whore a shipper of live stock agrees with

the carrier, by special contract, to load, un-

load, feed, and water his stock, the carrier

owes the shipper no duty in such regard, if it

afford him an opportunity to so unload, feed,

and water such stock. Id.

App. 1S95. Plaintiff shipped horses over

defendant's railroad under a bill of lading

providing that the shippers were to feed and
water the stock at their own risk and expense.
At the time of making* the contract there was
an oral understanding between the parties
that the plaintiff should be permitted to feed

and water the stock at Kansas City, which
was the usual place for so doing. Plaintiff

was prepared to feed and water the stock at

Kansas City, but defendants failed to give

plaintiff an opportunity so to do, but deliv-

ered the stock to a connecting carrier, where-

by the stock were not watered or fed for near-

ly two days and a half, considerably damag-
ing the stock. IlcJd, that the provision in the

bill of lading making it the duty of plaintiff

to feed and water the stock did not relieve

defendant from its duty to afford plaintiff an

opportunity to do so. Lowenstein v. Wabash
R. Co., 63 Mo. App. 68.

Evidence of the parol agreement that

plaintiff should have an opportunity to feed

and water the stock at Kansas City, and the

custom of feeding and watering at such place,

was properly admitted, the bill of lading be-

ing silent as to where the stock should be fed

and watered. Id.

App. 1907. Where 93 fat beef cattle

were loaded in five cars, it sufficiently ap-

peared that the cattle were not afforded space
and opportunity to rest so as to relieve the

carrier from the obligation of unloading at

the end of 28 consecutive hours, as provided

by Rev. St. U. S. 4386, 4387, 4388. Ecton
V. Chicago, B. & Q. Ry. Co., 102 S.W. 575, 125

Mo. App. 223.

App. 1908. Where during a dt*lay in the

transportation of plaintiff's horses at a junc-

tion, the carrier's agent accepted compensa-
tion from plaintiff to pay for necessary food

and water for them, the carrier WHS respon-
sible for its failure to perform such service,

whether the delay was negligent or unavoid-

able, and notwithstanding the transportation
contract provided that plaintiff assumed the

risk and expense of feeding, watering, etc.

Gilbert v. Chicago, R. I. & P. Ry. Co., 112 S.

W. 1002, 132 Mo. App. 697.
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App. 1014. A carrier of live stock, such

as hogs, is bound to use every precaution to

keep them from becoming overheated, and for

that purpose should not only throw water over

them, but should give them water to drink.

Bilby v. Chicago, B. & Q. R. Co., 171 S.W. 30,

184 Mo. App. 644.

A carrier which negligently failed to pro-

vide for the watering of stock in the pens at

its station Is liable, where hogs died because

they could not be watered at the pens where

they were delivered by the carrier. Id.

App. 1015. A shipper of live stock is

charged with knowledge of the law relating

to the feeding and watering of such stock.

Cox v. St. I^oiilg & S. F. H. Co., 174 S.W. 127,

1SS Mo. App. 515.

App. 1015. Where it api>eared that the

five-hour rest required under the federal 28-

Hour Law had been allowed, and that the law
had riot been violated, held that the defendant

carrier's liability depended on the terms of

the shipment contract and duties arising

therefrom by operation of law. Kent v. Chi-

cago, B. & Q. It. Co., 170 S.W. 1105, 180 Mo.

App. 424.

App. 1021. The power granted the ship-

JMM- of live stork under 28-Hour Law, 1 (45

1
TSCA 71), to extend to 36 hours the time

within which the carrier can confine the cat-

tle, is not a privilege to ipso facto impose
an obligation on the carrier to keep the stock

confined as long <as 28 hours, but only a privi-

lege to extend the time of confinement from

28 to :? hours. Bradford v. Hiiius, 227 S.W.

880, 200 Mo. App. 582.

It was the common-law duty of a carrier

transporting live stock for long distances to

feed, water, and rest, them at suitable in-

tervals to avoid injury. Id.

App. 1023. A failure by a carrier to

comply with 45 TSCA 88 71-74, requiring a
carrier to unload, feed, water, and rest stock

in transit, is negligence IKT se, rendering the

carrier liable for resulting injuries to the

stock. Johnson v. Wabash Ry. Co., 251 S.W.
719.

Under 45 USCA 71-74, requiring car-

rier to unload, feed, water, and rest stock in

trunsit, it is the duty of the carrier, not only
to unload the animals within the stated pe-

riod, but also to provide reasonably suitable

conveniences for feeding, watering, and car-

ing for the animals and a place reasonably
suitable and sufficient to allow the animals
to obtain rest. Id.

. Dntiei in respect to* delivery.

App. 1805. Where a petition in an action

for failure to ship cattle on a certain day al-

leged a verbal contract by defendant to fur-

nish cars and receive and ship the cattle on
a certain day, an answer setting up that on
the following day plaintiff delivered the cattle

to it under a certain written contract of ship-
ment in which it was agreed that a certain

time should be a reasonable time in which to

transport the cattle, and plaintiff agreed not

to make any claim for damages if the ship-
ment was made in such time, and further it

was mutually agreed that notice of loss or

damage should be given in five days, was
properly struck out, the contract being made
after the alleged breach of the verbal con-

tract, and there being no provision alleged
that released defendant from its liability aris-

ing from the breach of the verbal contract, or

that .plaintiff waived any right already ac-

crued, or that the written contract merged
the defendant's liability for .the breach of

the verbal contract, or that a performance
of the conditions of written contract excused

a nonperformance of the verbal contract.

Miller v. Chicago & A. Ry. Co., 62 Mo. App.
252.

App. 1901. Where the evidence showed
that the place of business of the consignee
was the stockyards at Kansas City, and the

carrier received pay for shipment to the con-

signee at their place of business, the Kansas

City stockyards, and not Knoche station,

which was defendant's Kansas City station,

was the destination of the consignment under
the contract of shipment. Jones v. St. Louis

& S. F. R. Co., 89 Mo. App. 653.

App. 1908. Where cattle were shipped to

the Union Stockyards in Chicago, a delivery
at tho unloading platforms in the yards con-

stituted a full performance of the carrier's

contract as to delivery, and relieved It from

responsibility for damages subsequently ac-

cruing. Ratliff v. Quincy, O. & K. C. R. Co.,

110 S.W. 606, 131 Mo. App. 118.

App. IJHO. Cattle shiipiped were deliv-

ered to the consignee when they were receipt-

ed for and taken charge of by its agent, so

that the carrier would not thereafter be re-

sponsible for them. Edwards v. Lee, 120 S.

W. 1!>4, 147 Mo. App. 38.

App. 1914. Where a shipment of hogs
was unloaded and placed in the custody and
under the control of the consignee, there was
a delivery. -Bilby v. Chicago, B. & Q. R. Co.,

171 S.W. 39, 184 Mo. App. (544.
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App. 1915. There was n conversion of

shipment of horses by carriers where they

changed the consignment from one to the or-

der of "M. [the shipper], notify C. t

" to a

straight consignment to C. People's State

Savings Bank v. Missouri, K. & T. Ry. Co.,

178 S.W. 292, 192 Mo. App. 614.

A shipper, having taken possession of the

horses shipped with such knowledge and in-

tention that a waiver of the carriers' conver-

sion by change of the consignment results,

cannot recall the waiver. Id.

App. 1917. Carrier held justified in di-

verting shipment as ordered by consignor and

in ignoring a subsequent notice from the con-

signees, where it had no notice that the con-

signees were the consignor's agents and not

liable for delay thereby caused. Wichita

Poultry Co. v. Southern Pac. Ry. Co., 198 S.

W. 82, 197 Mo. Apip. 578.

App. 1921. Where a carrier had knowl-

edge that the shipper was the owner of breed-

ing ewes consigned to an agent <at the inde-

pendent stockyards at St. Ixniis, the fact that

the carrier wrongfully delivered them to the

same agent at other yards, where they were
sold for immediate slaughter, will not exoner-

ate the carrier, which wa<s advised if sent to

the yards where delivered they would be sold

for slaughter, for the consignee is to be re-

garded s an agent of the owner to receive

only at the proper destination. McNeill v.

Wabash Ky. Co., 231 S.W. <>40, 207 Mo. App.
101.

App. 11)22. A carrier, having received

live stock for shipment, ami been ud vised of

consignee's name, is tlion under duty <xf trans-

porting and delivering it to the designated

consignee. Montgomery v. Davis, 240 S.W.

2S2, 201) Mo. A'pp. OIKS.

Where sailer's caretaker did not learn

of the wrongful delivery of the cattle until

after they had been sold, and some of them
delivered, held, there was no waiver of the

.shipper's rights relative thereto, and that

there was nothing in the contract of the rare-

taker even if he had been clothed with author-

ity therefor that could be construed as a waiv-

er of the carrier's liability, since a waiver is

an intentional abandonment of a known right,

and that there win be no waiver unless in-

tended by one party, and so understood by an-

other. Id.

Whore a carrier delivered cattle to the

wrong consignee, and they are sold, and the

shipper receives anything in payment there-

for, the amount so received is to be held in

mitigation of damages against the carrier,

and shipper's accepting it does not ratify or
waive wrong delivery. Id.

App. 11)20. "Actual delivery" by carrier

of live stock shipped to commission compa-
ny is necessary to complete contract of car-

riage. Carr v. St. Louis-San Francisco Ky.
Co., 284 S.W. 184.

<=213. Delay in transportation or de-
livery.

Damages, see post, @229(1).
Defenses in action for delay, see post, @=223.

Evidence, see i>ost, @=>22.S(5).

Instructions, see post, @=230.

Liability of connecting carriers, see post, @
211).

Questions for jury, see post, @=>230.

Sup. 1S7. In an action for delay in

transporting plaintiff*** stock, it was claimed

that, after the stock was registered for ship-

ment, stock of others arriving at a neighbor-

ing station was forwarded before thai of

plaintiff. Held, that the carrier was not lia-

ble, since the rule that, it is the duty erf a car-

rier to haul stock in the orclcir of its tender

for shipment only applies to the station at

which the stock is offered. llnllentine v.

North Missouri H. Co., 40 Mo. 41)1, 03 Am.
Dec. 315.

Sup. 1S72. In an action against a rail-

road company for damages resulting from de-

lay in forwarding stock, the fact that such

delay was caused by the lack, on the part of

the company, of proi>cr appliances for trans-

portation, is no defense. Tucker v. Pacific

U. Co., SO Mo. 3S5.

App. 1SSO. Defendant owns ami oper-
ates a railroad from East St. Tamils to Imlian-

jilk>lis, connecting there with the Panhandle

road, which connects at Pittsburg with the

Pennsylvania Central. On July 20, LS77,

plaintiff delivered to defendant certain cattle

to bo trans]M>rtcd to Philadelphia, at which
time there was no obstruction of defendant's

line. From July 21st to August 1st strikers

and rioters held i>ossession <o nil roads* by
which Philadelphia could be reached. De-
fendant promptly traiwiK>rted the cattle to

the terminus of its line in Indianapolis, and
turned them over to the Panhandle road at its

stockyards with all convenient dispatch,
where they were kcpt until the roads were

OIKMI for traffic, when they were at once sent

forward, field, that defendant was not guilty
of any breach of its duty to plaintiff in ac-
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cepting the goodfl for transportation on July

20th, and instructions putting the ease to the

jury on the theory that defendant proceeded
with the goods in the face of impending dan-

ger were not warranted by the evidence in the

case. McCarthy v. Terre Haute & I. R. Oo.,

9 Mo. App. 150.

App. 1886. Where a railroad company
did not inform a shipper at the time stock was
delivered for shipment that a bridge was out
on its line so that the stock would -have to ibe

sent to its destination by another route, the

fact that the bridge was out was no excuse

for the delay. Guinn v. Wabash, St. L. & P.

Ry. Co., 20 Mo. App. 453.

App. 1S93. Where in an action against a
carrier for delay in carrying cattle it appeared
that they should have arrived alnmt 24 hours

after their shipment, but that they were in

transit 42 hours, and wore once side tracked

for about 6 'hours, there was sufficient evi-

dence of delay. Douglass v. Hannibal & St.

J. R. Co., 53 Mo. App. 473.

App. 1S93. Defendant railroad comi>any
contracted to ship plaintiffs stock to market

by a sipccial stock train, the contract provid-

ing that the parties agreed that whedule time

and 12 hours additional should be consid-

ered a reasonable time for the transportation

of the stock. Held that, notwithstanding this

contract, the railroad company was liable to

trans]x>rt the cattle with all reasonable dis-

patch, and that, though any failure short of

negligence of the defendant would be covered

by tho provision as to what should constitute

a reasonable time, the railroad company was
liable for a negligent delay. I^eonard v. Chi-

cago & A. Ry. Co., 54 Mo. App. 203.

App. lS!>r>. A contract ifor the shipment
of cattle provided that from the time the

train actually starts the schedule time of

freight trains with 12 hours added thereto,

and not including time lost for stops for feed,

water, rest or proper care of the animals, is

a reasonable time for the transportation of

the stock, and if the stock shall ibe transport-

ed within that time the shipper agrees not to

claim any damages for delay in transit Held,
that such contract is not one for transporta-
tion at a fixed time or within a fixed time,

but that if the stock should be transported
within the time specified no damages could

be claimed, to which the law adds the fur-

ther stipulation, viz., provided such delay
does not arise from the carrier's negligence.

Rlanchard v. Chicago & A. Ry. Co., 60 Mo.

App. 2ti7.

App. 1900. When a common carrier un-
dertakes to transport live stock, it is required
to use diligence to transport them within a
reasonable time. Glasscock v. Chicago, R, I.

& P. Ry. Co., 86 Mo. App. 114.

App. 1903. The refusal of a shipper of

live stock to comply with the provisions of
the contract of shipment requiring that some
one accompany the stock to care for them,
and that they shall be loaded and unloaded,
watered, and fed by the shipper's agent, will

not excuse the carrier from transporting the

stock to their destination without unreason-

able delay, caring for them at the shipper's

excuse. Spalding v. Chicago B. & Q. R. Co.,

73 S.W. 274, 101 Mo. App. 225.

App. 1903. Where hogs were delivered

to a railroad company, as directed by its

agent, just prior to the schedule time for the

arrival of tihe train upon which they were

shipped, the duty of moving them without un-

reasonable delay was imposed upon defend-

ant. McCrary v. Missouri, K. & T. Ry. Co.,

74 S.W. 2, <W Mo. App. 518.

App. 1900. Where, in an action against
a carrier for delay in transporting cattle con-

signed to commission merchants, It appeared
that it was the custom to deliver cars at the

unloading platforms of a stockyurdH com-

pany, which notified the consignee, and that

delivery at the platforms was regarded as a

delivery to the consignee, it was error to re-

fuse an instruction that defendant's full duty
was performed when it carried the stock to

the proper unloading 'platform, and that it

was not responsible for any delays in unload-

ing by the stockyards company, or for dam-
ages by reason of lapse of time between the

arrival of the train at the yawls and arrival

at the selling pens of the consignee. Ratlin
V. Qnlncy. O. fc K. C. R. Co., 94 S.W. 1005,
118 Mo. App. G44.

A common carrier is ret] uired tx> exercise

reasonable diligence to complete the transpor-
tation of cattle without delays that could
have been avoided by reasonable care. Id.

Reasonable care imiMxses on a carrier the

duty to provide a sufficient number of trains

for the proper transaction of its ordinary busi-

ness, and it is negligence for it to overload a
train and thereby cause unreasonable delay
in transporting cattle. Id.

App. 1907. Where a reasonable time for

the transportation of an interstate shipment
of cattle exceeded 28 hours, which was tho

longest time the carrier was authorized to
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keep the cattle in the cars without unloading
for rest, food, and water, a provided by Rev.

St. U. S. 4386, and if time had not been lost

by delays the transportation iwrlod would not

have been less than 28 hours, delay caused by
the carrier's unloading cattle in transit for

rest, food, and water under such act was not

negligence. Ecton v. Chicago, B. & Q. Ry.

Co., 102 S.W. 575, 123 Mo. App. 223.

Where a freight train, by which plain-

tiff's cattle were transported, before arriving

at the point where the cattle were taken up,

killed a man who suddenly appeared on the

track, and the train was delayed by the ef-

forts of the crew in taking the body from the

track and carrying it back to a station, such

delay was not negligence, but the result of ac-

cident or misfortune. Id.

The time customarily made by a carrier

for shippers of cattle between certain points

will be considered a reasonable time so far as

such shippers are concerned. Id.

Where there is no contract to deliver

within a given time, it is the carrier's duty

to transport live stock within a reasonable

time. Id.

App. 190S. Where there was an unusual

delay of more than 24 Jiouirs in the transpor-

tation of plaintiff's horses, and at least half

of the delay was apparently inexcusable, and

occurred while defendant's agent knew that

plaintiff was keeping a sharp lookout for the

arrival of the horses, in order to give them

needed attention, the carrier was negligent.

Gilbert v. Chicago, R. I. & P. Ry. Co., 112

S.W. 1002, 132 Mo. App. 097.

App. 1908. A carrier was not liable for

injuries to cattle by delay in transportation

caused by a snowstorm obstructing the tracks.

Vencill v. Quincy, (). & K. C. R. Co., 112 S.

W. 1030, 132 Mo. App. 722.

Where the injury to an engine which

caused a delay in the transportation of plain-

tiff's cattle was due either to negligence of

defendant's employes in making couplings or

to a defective engine end will, and there was
no evidence that the engine had Ixnm prop-

erly inspected before it left defendant's divi-

sion point, defendant was responsible for such

delay, under the rule that only such causes as

cannot be reasonably anticipated, controlled,

or avoided by reasonable cure will excuse a

carrier's unusual delay. Id.

App. 11)00. A shipper suffering loss by
the decline in the market and shrinkage of his

cattle, occasioned by the carrier's negligent

delay in transit, can recover the loss sus-

tained. Libby v. St. Louta, 1. M. & S. Ry.

Co., 117 S.W. 059, 137 Mo. App. 270.

App. 1909. A carrier must safely carry
the stock and deliver it at destination within

a reasonable time, unless prevented by act of

God, the public enemy, or by unavoidable ac-

cident. Thompson v. Quincy, O. & K. C. R.

Co., 117 S.W. 111)3, 130 Mo. App. 404.

A?p. 1910. Where a carrier, with knowl-

edge of a shortage in its coal supply, contract-

ed to transport cattle without stipulating

against delays therefrom or notifying the ship-

per that such delays might be encountered, the

carrier assumed the risk of delays arising

from such cause, and it could not escape lia-

bility for such delays. Holland v. Chicago,

II. I. & P. Ry. Co., 123 S.W. 987, 13!) Mo. App.
702.

Where a currier burdened with a sud-

den and extraordinary press of business con-

tracted to transport cattle without stipulating

against delays on account of such business or

notifying the shipper that such delays might
be encountered, the carrier was liable for de-

lays caused thereby. Id.

App. 1910. Where a portion of a ship-

ment of horses was loaded at an intermediate

point, in an action for delay in transporta-

tion, based on a breach of the carrier's com-

mon-law duty, where the defense was a delay

caused by floods, the fact that the carrier had

no knowledge that floods would delay the

shipment at the time the shipment commenced
did not relieve the carrier from liability as to

the horses loaded at the intermediate point.

Tbero v. Missouri Pac. Ry. Co., 129 S.W. 200,

144 Mo. App. 1(51.

App. 1910. Where a carrier is guilty of

negligent delay in shipping cattle, though the

negligent act must be the proximate cause of

the injury to hold the carrier resi>onsible, yet,

if the injury follows as a direct consequence
of the negligent act, it cannot be said that

the carrier is not responsible because the par-

ticular injury could not have been anticipat-

ed. <J illespie v. Louisville & N. R. Co., 129 S.

W. 277, 144 Mo. App. 508.

App. 1911. Though a carrier of live

stock is not bound to transport the same for

any special market or by the utmost dispatch,

it is bound to carry the stock by some train

in such time as would obtain arrival within

a reasonable time. Lay v. Chicago, B. & Q.

R. Co., 138 S.W. 884, 157 Mo. App. 407.
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Stoppage of a shipment of cattle for feed

and rest required by Act June 29, 1906, c.

351M, 34 Stat. 607 (45 USCA 8 73-74), is no de-

fense to an action for damages resulting from

negligent delay in transportation where, but

for such delay the cattle could have been

transported to destination before the expira-
tion of the 36 hours provided by the inter-

state commerce act as the limit of confine-

ment. Id.

App. 1912. A carrier held not liable for

delay unless occasioned by its negligence.

Otrich v. St. Ixniis, I. M. & S. Ry. Co., 144 S.

W. 1199, 1C4 Mo. App. 444, adopting opinion

(1911) 134 S.W. (JOB, 154 Mo. App. 420.

App. 1912. The fact that a shipper ten-

dered a check instead of money for freight

charges did not relievo the carrier of liability

for injuries to live stock duo to delay in per-

mitting the shipper to take the animals where
it appeared that the money if tendered would
have been refused. Cunningham v. Wabash
R. Co., 149 S.W. 1151, 1(57 Mo. App. 278.

App. 1913. A more delay in a shipment
of live stock will not support a recovery,

though from the nature of the relation of car-

rier and shipi>er slight circumstances tending
to show negligence are sufficient. Muir v.

Missouri, K. & T. Uy. Co., 154 S.W. 877, 1(58

Mo. App. 542.

App. 1913. A carrier is not liable for a

delay in the shipment of live stock caused

solely by compliance with the requirements
of the federal Twenty-Eight Hour I^jiw (45

TTSCA 8 71-74). Hit-key v. Chicago, B. & Q.

R. Co., 160 S.W. 24, 174 Mo. App. 408.

Where the scheduled time for a shipment
of live stock was more than 2S hours, the fail-

ure* of the shipper to file a request that they
IK* carried for 30 hours without food, and not

the negligence of the carrier in delaying the

train at a certain point, held to be the cause
of the failure of the cattle to reach their des-

tination. Id.

Where there was no regular cattle train

leaving a junction point after the time re-

quired for rest and feeding the cattle, as re-

quired by Act June 29, c. 3594, 34 Stat. 007 (45

USCA 71-74) the carrier is not liable for

delay caused by waiting for the next regular
cattle train. Id.

Ajip. 1914. Delay in transporting live

stock to market due to necessity of repairing
the railroad bed after a severe rain storm held

unavoidable, and damages not recoverable.

Weesen v. Missouri Pac. Ry. Co., 162 S.W.

304, 175 Mo. App. 374.

App. 1914. While mere delay in the

transportation of live stock is insufficient to

support a recovery, delay under such cir-

cumstances as to raise even a slight inference
of negligence is sufficient. McFall v. Chica-

go, B. & Q. R. Co., 108 S.W. 341, 181 Mo. App.
142.

App. 1914. Where a contract for ship-
ment of live stock did not call for any par-
ticular market, the carrier is bound only to

transport it in a reasonable time. McFall v.

Chicago, B. & Q. R. Co., 168 S.W. 344, 181 Mo.

App. 244.

A shipper is entitled to be notified of a

change in the time of a train upon which he

proposed to ship cattle, where such change,
which would require them to be held over in

the yards to await a later market than the

one which the shipper supposed he would
reach, did not appear in the published sched-

ules. Id.

A carrier cannot defeat recovery for de-

lay of a shipment of cattle on the ground that

the packers ceased buying at a certain hour,
where the delay deprived the shipper of the

benefit of the afternoon market, at which cat-

tle bring a better price than if held over in

the yards for a night, and then sold as stale

cattle. Id.

App. 1920. Before carrier can be held

liable for delay of interstate shipment, ship-

per must show negligence or some other fault

on carrier's part. Miller v. Quincy, O. & K.

C. R. Co., 225 S.W. 11(5, 205 Mo. App. 403.

Ap?. 1921. A carrier is not responsible
for delay in delivering a shipment of cattle

in the absence of negligence. Bland v. Chi-

cago & A. R. Co., 232 S.W. 232.

App. 1921. Where, when "stock pick-up
extra" train reached a point 47 miles from the

stockyards and market at 3 o'clock a. m., the

conductor knew that there would be delays

preventing the train from reaching the stock-

yards in time for the market at 8 o'clock a.

m., it was negligence for the carrier to fail

to notify shipper, loading his cattle at that

point, of that fact. Holland v. Hines, 234 S.

W. 3(56.

Ap,?. 1921. A carrier of hogs was not

chargeable with delay in unloading hogs due
to congestion at the stockyards to which they
were shipped, a cause wholly beyond its con-

trol. Bragg v. Payne, 235 S.W. 148.
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App. 1922. Where a carrier negligently

delays a shipment of live stock, so that the

shipment reaches destination after the day's
sales are over, necessitating the shipper sub-

sequently to sell on a declining market, the

shipper has a cause of action. Neely v. Hines,

237 S.W. 906.

A carrier accepting a shipment of live

stock is chargeable with notice that such

freight is highly perishable, and that any de-

lay ill transporting it may cause damage. Id.

App. 1923. In cases where delay is the

ground of a cause of action against a live

stock carrier the absence of negligence ex-

cuses the carrier. Orowdis v. Quincy, O. &
K. O. R. Co., 255 S.W. 347.

App. 1927. Requirement in bill of lading

that carrier use "reasonable despatch" mere-

ly requires delivery of poultry shipment with-

in reasonable time. Parsons v. Chicago, B.

& Q. R. Co., 300 S.W. 324.

App. 1929. Evidence that cattle were

placed on market as soon as if there had been

no delay in shipment precluded recovery for

decline in market. Crovvell v. St. Louis-San

Francisco Ry. Co., 11 S.W.(2d) 1055.

L.oi or injury.

By connecting carrier, sec post,

Instructions, see post, <=>230.

Questions for jury, see post,

Liability in general.

(1). In general.

Sup. 1887. The placing of a car bedded

with straw, containing valuable live stock,

so near the engine that sparks therefrom

could easily ignite the straw, and thus burn

up and consume the car and its contents, is

negligence. McFadden v. Missouri Pac. Ry.

Co., 4 S.W. 89, 92 Mo. 343, 1 Am. St. Rep.

721.

App. 1880. In an action against a rail-

road company to recover damages for failure

to carry live stock according to contract, it

appeared that plaintiff applied to defendant's

agent for a car in which to ship the stock, that

the agent pointed out to him a car standing

on its track and told him to load the stock

into that. Plaintiff loaded the stock into that

car. After the loading, the company's agent

presented to plaintiff a contract of shipment
in which nothing was said in the contract

about the number of the car. On the margin
of the contract there was a memorandum giv-

ing the number of the car. Held, that the des-

ignation in the margin of the number of the

car was not a part of the contract of ship-

ment so as to bind the company to deliver

that particular car, so that it was not liable

to the shipper if his hogs were lost by being

put into another car. Wilson v. Wabash, St.

L. & P. Ry. Co., 23 Mo. App. 50.

App. 1894. A provision in a contract for

the shipment of cattle to market, to the effect

that the parties agreed that the schedule time
and 12 hours additional should be considered
reasonable time for transporting the cattle,

does not relieve the carrier from liability for

the loss resulting from delay caused by its

negligence, even though such delay did not

exceed the 12-hour limitation of the contract.

Leonard v. Chicago & A. R. Co., 57 Mo. App.
3G6.

App. 1899. In an action for injuries to

live stock shipped over defendant's road there

was evidence tending to prove negligence of

defendant's servants where it was shown that

when the cars were in motion the circulation

of air tended to keep the stock in good con-

dition, but that defendant stopped at stations

for an unnecessary length of time and left

the cars at points with reference to other cars

where they could not have the advantage of

the breeze, and this, after they knew that one

of the animals was dead and two others down,
and that the train was delayed by standing on

the track six hours in a distance of 200 miles,

and that when plaintiff complained he was as-

sured that there would be a better run, when
in fact there was no improvement made, and

the stock was afterwards cut out from the

train and left standing for more than two

hours. Minter v. Chicago, R. I. & P. Ry. Co.,

82 Mo. App. 130.

App. 1909. A carrier is insurer against
loss or injury to stock, except such as occurs

through act of God, public enemy, natural

vice of animals, or act of owner. Libby v. St.

Louis, I. M. & S. Ry. Co., 117 S.W. 659. See

Carriers, $=>205 in this Digest.

App. 1910. A carrier was liable for dam-

ages caused by delivering to plaintiff's con-

signee cattle other than those shipped by

plaintiff, irrespective of to whom such other

cattle belonged. Edwards v. Lee, 126 S.W.

194, 147 Mo. App. 38.

App. 1911. A shipper of live stock, who
accepts car furnished Instead of waiting for

better car on following day as promised by
carrier's agent, may not hold carrier liable
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for defects In car. Otrieh v. St. Lou's, T. M.
& S. Ry. Co., 134 S.W. 605. See Curriers, C=>

200 in this Digest

App. 1911. A carrier was liable for in-

juries to a mule, caused by her petting her leg

through a hole left by the breaking of a de-

fective slat in the car in which she was trans-

ported. Green v. Chicago, M. & St. P. Ry.

Co., 137 S.W. 611. See Carriers, <3=>209 in this

Digest.

App. 1914. In the transi>ortation of live

stock the liability of the carrier is not re-

stricted to losses while the stock is in its

possession, but it is liable for a loss occurring
after delivery, if the cause of the loss begun
while they were in its possession. Bilby v.

Chicago, B. & Q. R. Co., 171 S.W. 39, 14 Mo.

App. 644.

App. 1915. Negligence of a carrier's

agent in drawing a contract for transporta-
tion of live stock for market based on his

omitting u stipulation held not the proximate
cause of u loss to the shipi>er. Spelman v.

Delano, 172 S.W. 1163, 187 Mo. App. 119.

App. 1915. A carrier of live stock held

an insurer save as aguinst an act of God, the

public enemy, carelessness of the shipi>er, or

vicious propensities of the animals. Hum-
phreys v. St. Louis & II. Ry. Co., 178 S.W. 233.

See Curriers, =>2(Ki in this Digest.

App. 1919. The defenses that loss was
caused by the evil propensities of live freight,

or by the act of the public enemy, or by the

act of (Sod, will not be allowed if the loss as

to which they are pleaded might nevertheless

have been avoided by reasonable care or ef-

fort by the carrier. Boyd v. St. Louis Ex-

press Co., 211 S.W. 702.

App. 1920. A currier is not liable for

the bud condition of live stock at the end of

a journey, unless it is the result of negli-

gence, so the carrier is not liable for injury

incidental to a long trip in cold weather.

Jordan V. Cbicugo, B. & Q. R. Co., 226 S.W.

1023, 206 Mo. App. 56.

App. 1921. If delay in shipment of cut-

tle was not caused by currier's negligence, it

is not liable for damage sustained us the re-

sult of being placed in the sun in a railroad

yard while in transit and waiting to be uguin

moved, unless there was negligence in so plac-

ing them. Neeley v. Hines, 227 S.W. 650, 200

Mo. App. 621.

monia, and there was nothing to show or

raise an implication that the pneumonia was
duo to any culpability or default on the part
of the carrier, rather than to the inherent
weakness or physical infirmity of the ani-

muls, the carrier was not liable, whether the

hogs had pneumonia when shipiwd or con-

tracted it while in transit. Brugg v. Payne,
235 S.W. 148.

App. 1922. Even though extreme cold

weather cun be said to be nn act of God for

which the carrier is not liable, if the car-

rier's negligence mingled with that act, the

currier would still be liable for loss in vulue

of live stock resulting from delay in truns-

porting. Harrison v. Chicago & A. R. Co., 239

S.W. 871, 209 Mo. App. 526.

In action for damages from delay in

transporting live stock to destination, if de-

fendant's negligent delays in getting its

trains to destination contributed approxi-

mately with delays which were not negligent,

then the currier is liuble. Id.

App. 1922. The common-law exception

to the liability of a carrier for the death of

animals during shipment, in case the loss

results from the act of God or the public en-

emy, the vices or sickness of the animals, or

the fault of the shipper, could not relieve the

carrier from liability, unless it were the sole

cause of the death. Erismun v. Wabush Ry.

Co., 243 S.W. 237.

App. 1924. At common law, carrier is

liable for loss occasioned by causes other

than its own negligence, except losses occa-

sioned by act of God, public enemy, or inher-

ent vice. Morrow v. Wabash Ry. Co., 265 S.

W. 851, 219 Mo. App. 62.

App. 1927. Shipper may sue currier for

damage to stock shipment relying on car-

rier's common-law liability as insurer (Car-

muck Amendment to Interstate Commerce
Act [49 USCA $ 201). Dillon v. Wabush Ry.

Co., 294 S.W. 4.11).

=9215 (2). Live Htoclc awaiting: transpor-
tation or delivery.

Sup. 1SS1. Where a connecting carrier

unloaded cattle to transfer them to its own
cars, and while so unloaded they wore seized

and sold under a statute prohibiting the un-

loading of certain kinds of cattle in the state,

the fact that the statute was unconstitution-

al did not render the currier liable. McAlis-

ter v. Chicago, R. I. & P. R. Co., 74 Mo. 3Til.

App. 1921. Where the evidence showed App. 1903. A carrier of live stock is ro-

that hogs, dying in transit, died from pneu- quired to furnish pens where the animals cun

Consult Pocket Part for later cases. For explanation, see page iii.
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be safely kept while waiting to be loaded for

transportation ; and it is at least open to the

jury to find that pens on ground sloping to

the south, with no shade, shelter, or water

thereon, and an embankment to the south,

shutting off the breeze, are not safe pens for

fat hogs during June. I/ackland v. Chicago
& A. Ry. Co., 74 S.W. 505, 101 Mo. App. 420.

App. 1912. A common carrier of live

stock is required to maintain reasonably safe

stock j>ens for the convenience of shippers.

Reading v. Chicago, B. & Q. R. Co., 145 S.W.

1166, 165 Mo. App. 123.

App. 1915. A carrier of live stock must
exercise ordinary care to maintain its stock

pens in a reasonably safe condition. Humph-
reys v. St. Louis & H. Ry. Co., 178 S.W. 233,

191 Mo. App. 710.

Where it was customary for shippers to

deliver stock in a pen of the carrier, the car-

rier, knowing it, must exercise reasonable

care to maintain pen in reasonably safe con-

dition. Id.

App. 1915. It was the duty of a carrier

of live stock to keep its receiving pens in a

reasonably safe condition to hold cattle of-

fered for shipment until loading, considering
the ordinary habits of cattle in such situation.

Hardesty v. Atchison, T. & S. F. Ry. Co.,

179 S.W. 725.

App. 1922. The common-law liability of

a carrier for the delivery of a shipment of

animals does not terminate when the cars

containing the animals are placed on a side

track at the point of destination, but contin-

ues until the cars are placed in a position
where the animals can be unloaded. Eris-

man v. Wabash Ry. Co., 243 S.W. 237.

=>216. Inherent qualities, propen-
sities, or defects.

App. 1899. Where horses are injured in

transportation by reason of their own vices,

and not through the negligent operation of

the car wherein they are hauled, the carrier

is not responsible therefor ; but he is respon-
sible where the injuries do not result from
those causes, but rather from the carelessness

or unskillful handling of the car or the train.

Cash v. Wabash R. Co., 81 Mo. App. 109.

App. 1909. The obligation of a common
carrier is not that of an insurer against in-

juries to animals caused by their natural and
vicious propensities, and a shipper in trans-

porting several animals takes the risk of in-

juries inflicted upon one animal by the vi-

cious propensities of the others. Foust v.

Lee, 119 S.W. 505, 138 Mo, App. 722.

App. 1911. While a common carrier ia

an insurer of inanimate goods against loss

and damage, except such as is inevitable or
caused by public enemies, it is not liable, as
an insurer of animals, against injuries arising
from their nature and propensities, and
which could not be prevented by foresight,

vigilance, and care, being relieved from re-

sponsibility in the transportation of animals
for such injuries as occur from or in conse-

quence of their vitality. Green v. Chicago,
M. & St. P. Ry. Co., 137 S.W. 611, 156 Mo.
App. 259.

App. 1912. While as to inanimate

freight a carrier is an insurer against all per-
ils excepting only the act of God, the public

enemy, and the negligence of the shipper, as

to live stock there is to be also excepted the

proper vice of the animal. Cunningham v.

Wabash R. Co., 149 S.W. 1151, 167 Mo. App.
273.

App. 1913. Common carrier of live

stock held an insurer except as to loss or in-

jury caused by the natural vice, propensities,
or infirmities of the animals, and only bound
to exercise care to prevent loss from the nat-

ural inability of hogs shipped to withstand
the hardships of transportation under the

weather conditions. Winslow v. Chicago &
A. R. Co., 157 S.W. 96, 170 Mo. App. 617.

App. 1915. Railroad carrying shipment
of mules, in failing to sand the floor of the

car so that the animals fell, thus inciting
their vicious proi>ensities, causing damage,
Iwld liable therefor. Blair Horse & Mule Co.

V. St. Joseph & G. I. Ry. Co., 180 S.W. 412.

App. 1918. Carrier is not liable for in-

juries to animals being transported where
such injuries result from propensities of ani-

mals themselves, or from attacks of the other
animals. Robinson v. Bush, 200 S.W. 757,

199 Mo. App. 184.

App. 1919. Although inherent vices of

animals will excuse their loss by the carrier,

yet it is the duty of a carrier to save them
from their own inherent qualities if he can
do so by the exercise of ordinary care. Boyd
V. St. Louis Express Co., 211 S.W. 702.

App. 1921. Under the common law a
carrier is not liable for damage to live stock

transported, due to its inherent nature or in-

firmity, and not to any fault on the part of

the carrier. Bragg v. Payne, 235 S.W. 148.
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App. 1922. Vicious propensities of hog,

which died during transportation, or inherent

vices, did not relieve common carrier of its

common-law liability for failure to deliver

hog in a safe and sound condition, unless

such vicious propensities or inherent vices

were the sole cause of its death. Sullivan v.

American Ry. Express Co., 245 S.W. 375, 211

Mo. App. 123.

App. 1923. Live stock carrier is not lia-

ble for injuries caused by the inherent vi-

cious propensities of the animals, unless the

negligence of the carrier and the vicious pro-

pensities of the animals concurred in causing
the injury. Moran v. Chicago, B. & Q. R. Co.,

255 S.W. 331.

Live stock carrier could have anticipat-
ed that propensity of animals to become rest-

less, kick, and trample upon an animal that

was prostrate might contribute to injure a

horse if it became fastened in a defective

door. Id.

App. 1924. If carrier's negligence min-

gled with inherent infirmity of animals ap-

proximately co-operated to cause injury, car-

rier is liable. Morrow v. Wabash Ry. Co.,

25 S.W. 851, 219 Mo. App. 02.

<&=a217. Contributory negligence of
owner.

<p217(l). In jpeneral.

App. 1885. Where the shipi>er of cattle

protested that the cars furnished him were

defective, but, on being informed by the

agents of the carrier that other cars would
not be provided, loaded his cattle on the cars,

and they were injured by the defects therein,

the carrier was liable, though the contract of

shipment provided that the carrier should not

be liable for injuries to the stock caused by
defects in the cars. Potts v. Wabash, St. L.

& P. Ry. Co., 17 Mo. App. 394.

App. 1885. Under a contract for the

shipment of live stock, making it the shipper's

duty to load the car, it is his duty to close

the car doors, and to notify the railroad's

servants, when he sees that they are about to

start in ignorance of the fact that he has not

fastened the door. Newby v. Chicago, R. 1.

& P. Ry. Co., 19 Mo. App. 391.

App. 1887. Where a shipper of cattle,

preparatory to their transportation, and in

obedience to the contract for shipment and
the directions of the carrier, placed the cuttle

in the carrier's stock pens, the fact that the

shipper thought the pens not thoroughly se-

cure at the time, Is not such evidence of con-

tributory negligence as to justify a demurrer
to the evidence. Mason v. Missouri Pac. Ry.
Co., 25 Mo. App. 473.

App. 1889. Although the shipper of

horses through his agents assumed the duty
of loading the horses, yet, if his agents left

them in such a manner that the car obvious-

ly could not be moved with safety to the hors-

es, and notwithstanding this the car was
moved and one of the horses was injured, the

carrier would be liable on the ordinary rule

of negligence. Doan v. St. Louis, K. & N. W.
Ry. Co., 38 Mo. App. 408.

App. 1903. A shipj)er of live stock put in

the carrier's pens for shipment, having re-

lieved their distress, when apprised of it, by
giving them water, is not barred from recov-

ery because of not having avoided the injury

by getting water for them himself when they
were first put in the pens. Lackland v. Chi-

cago & A. Ry. Co., 74 S.W. 5O5, 101 Mo. App.
420.

A shipper of live stock is not guilty of

contributory negligence in putting them in

the pens furnished by the carrier therefor till

they are loaded for transportation, unless

they are so obviously unsafe as to make it

reasonably certain that injury to the animals
must inevitably result. Id.

App. 1906. Where, in an action for inju-

ries to sheep because of the carrier's failure

to provide doubledeck cars to accommodate
the whole band, plaintiffs, who were experi-
enced shippers, took out of the cars furnished

50 sheep more than was necessary to relieve

over-crowding, knowing that such sheep
would necessarily deteriorate in weight and

appearance while being kept in the pens wait-

ing for another car, plaintiffs could not recov-

er damages against the carrier for such dete-

rioration. Ficklin & Son v. Wabash R. Co.,

92 S.W. 347, 115 Mo. App. 633.

App. 19O7. Where plaintiff shipped cer-

tain hogs over defendant's railroad to a fine

stock show, he did not assume the risk of the

exposure of the hogs to cholera in an infect-

ed zone wherein he knew cholera to exist,

where there was no necessity for diverting

the car containing the hogs into such infected

zone. Council v. St. Louis & S. F. R. Co.,

100 S.W. 57, 123 Mo. App. 432.

App. 1920. In an action for damages to

a jack shipped, that a clause requiring the

shipper to accompany and take care of the

stock while in transit was not complied with
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held not to absolve the carrier from liability.

-Schade v. Missouri Pac. R. Co., 221 S.W.

146, 204 Mo. App. 88.

App. 1921. A shipper of live stock does

not assume the risk thereto from dirty oars,

though knowing of their condition before

loading, unless he knew of the danger, and
there were other suitable cars reasonably
available. Rhodes v. Missouri Pac. R. Co.,

234 S.W. 1026.

<g=217 (2>. Proximate caaae of lomm or
Injury.

App. 1006. Where plaintiffs, who were

experienced shippers of live stock, knew be-

fore they be^an loading certain cars with

sheep, that the cars were too small, but vol-

untarily took the risk of overcrowding, by
which live of the sheep were killed, presuma-

bly from suffocation before the transportation

was begun, the proximate cause of the death

of such sheep was the negligence of the plain-

tiffs. Ficklin & Son v. Wabash R. Co., 9l> S.

W. 347, 115 Mo. App. 633.

Claims for damage*.
See explanation, page Hi.

. Limitation of liability.

Adinissibility of evidence, see post, @228.
Carriage of goods, see ante, =147-1(]S, ISO.

Evidence, see post, @=>l!28.

Injuries to IKTSOUH accompanying stock, see

post, =>307.

Instructions, see post, @230.
(Questions for jury, see post, @230.
What law governs, see ante, @U03.

c=>218 (1). Power to limit liability in
general.

Sup. 1877. A common carrier cannot re-

lieve himself -by special contract from the re-

sponsibility which he incurs at common law
for the exercise of due diligence. He is re-

quired to exercise the highest degree of care
exacted by common law. i'lurk v. St. Louis,

K. C. & X. Uy. To., 64 Mo. 440.

Sup. 1877. Where a contract of shipment
of cattle exempted the carrier from liability

for any loss by suffocation, plaintiff was en-

titled to recover for hogs that died by suffoca-

tion, if the suffocation was traceable to un-

necessary or negligent delay of the train.

Sturgeon v. St. Ixmis, K. C. & N. 11. Co., 65
Mo. 509.

Sup. 1883. A contract for the transpor-
tation of live stock by a common carrier,

whereby the shipper agreed to assume the

risk of all injuries to the live stock from de-

lays in the transportation, relieved the car-

rier from liability for losses which resulted

solely from delay not caused by the negligence
of the carrier and its servants; but for all

losses resulting from delay caused by such

negligence the carrier was liable. Dawson v.

Chicago & A. R. Co., 79 Mo. 296.

Sup. 1884. A common carrier may limit

his common-law liability in respect to the car-

riage of live stock by a special contract, but
cannot exempt himself from the consequences
of his own negligence. Ball v, Wabash, St. L.

& P. Ry. Co., 83 Mo. 574.

App. 1876. It is competent for a rail-

road, in the carriage of cattle, to limit its,

common-law liability by special contract;
but it cannot shield itself by special contract

from liability for its own carelessness and
neglect. Lupe v. Atlantic & P. R. Co., 3 Mo.

App. 77.

App. 1880. It is a settled law of this

state that a common carrier cannot, by con-

tract with the shipper, exonerate himself
from liability for the negligence of himself

and servants in the performance of the duty
which he has undertaken. Doan v. St. Lou-

is, K. & N. W. Ry. Co., 38 Mo. App. 40-S.

App. ISO."). Where n contract for the

shipment of cattle provided that plaintiff, the

shipier, agreed, in consideration of a reduced

freight rate und the trantqiortution of two
men, to take charge of the cattle while in

transit and to feed and water them, plaintiff
cannot recover for damages caused by a want
of pro|Kr feeding and watering. llolluway v.

Wabash R. Co., (!1> Mo. App. 53.

App. 1898. A railway carrier and a

shipper may on a consideration make an
agreement as to the value of live stock

shipi>e<l which will bind the shipi>er and con-

trol his recovery in case of loss. Bowriug v.

Wabash Ry. Co., 77 Mo. App. 250.

App. 1899. Where there was a contract
which placed plaintiff in charge of his cattle

while being transported by defendant, and
which purported to exempt defendant from
liability for injury from heat, defendant is

nevertheless liable for any overheating which
was occasioned by its negligence. Minter v.

Chicago, If. I. & P. Ry. Co., 82 Mo. App. 130.

App. 1901. A common carrier has the

right to stipulate in its contract of carriage
that it will not be liable for loss of carriage
from loading or unloading. Robert C. White
Live Stock Commission Co. v. Chicago, M. &
St. I*. R. Co., 87 Mo. App. 330.
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App. 1001. Though a contract of ship-

ment provided that animals should be in the

sole charge of persons in whose charge the

shipper put them, the company not being re-

sponsible for lack of attention or care, it

would not exempt it from liability for a

wrongful act of one of its employes, which in-

jured or killed the stock
;
but it should not be

held liable on a mere conjecture that such an

act was committed. Schureman v. Chicago,

B. & Q. Ry. Co., 88 Mo. App. 183.

App. 1005. A contract by a shipper, in

consideration of a reduced rate, exempting a

carrier from liability by failure to deliver

stock in time for the market of a certain day,

is reasonable and enforceable. -Smith v. Chi-

cago, U. 1. & P. Ry. Co., 87 S.W. 9, 112 Mo.

App. CIO.

App. 1906. A provision in a contract for

the shipment of cattle, whereby the carrier

was not bound to deliver the cattle at destina-

tion nt any particular hour, or in season for

any particular market was a reasonable and

valid one. Fulbright v. Wabash R. Co., 94 S.

W. 1)5)2, 118 Mo. App. 482.

App. 1015. A contract for the interstate

transportation of live stock, which declares

that the carrier is not resi>oiisible for loss

from defect in cars, and that the rate is low-

er than at the carrier's risk, is within the

Caruiiick Amendment and valid. Thomas
Ilros. v. St. Ixmis & S. P. R. Co., 173 S.W. 9G,

1SS Mo. App. 22.

App. 1015. A carrier of live stock may
escni>e liability for injuries resulting from an

act of God, or the public enomy, the fault of

shijrper, or the inherent vice of the animals.

Hotts v. St. IxMiis & H. Ry. Co., 177 S.W.

746. See Carriers, <=>205 in this Digest.

App. 1016. A stipulation between car-

rier and shipi>cr of live stock in interstate

commerce limiting the time for bringing suit

for injury thereto is valid under the federal

rule. Howard v. Chicago, R. I. & P. Ry. Co.,

184 S.W. 906.

App. 1010. In view of General Statutes

of Kansas 1015, 8435, under the order of

May 1, 1001, of the Board of Railroad Com-
missioners of Kansas, where the iutrastate

shipper of a stallion in Kansas declared a val-

uation, and so obtained a lower rate, provi-

sion in shipping contract limiting liability to

amount of declared valuation was valid, and

shipper cannot recover in excess of the

amount. Strother v. Atchison, T. & S. F. R.

Co., 212 S.W. 404.

App. 1020. That the shipper of live

stock bottoms his cause for damages on
breach of the carrier's common-law duty to

furnish cars on reasonable notice does not

prevent the consequences of an agreement,
supported by valuable consideration, whereby
such damages are waived. Coleinan v. Ilines,

217 S.W. 602.

App. 1022. A live stock carrier could

not relieve itself from liability for failure

to deliver the live stock in a safe and sound
condition by stipulation in contract that it

would not be liable except for negligence, un-

der Interstate Commerce Act, 20, as amend-
ed. Sullivan v. American Ry. Express Co.,

245 S.W. 375, 211 Mo. App. 123.

App. 1022. In an action for injury on

a shipment of a buffalo, refusing to admit a

contract of shipment, which relieved defend-

ant from its common-law liability save as to

negligence was not error. Johnson v. Amer-
ican Ry. Express Co., 245 S.W. 1071.

App. 1023. A carrier cannot exempt it-

self from liability on account of negligence,

and a contract exempting a carrier from lia-

bility for loss by reason of a violation of the

so-called 36-hour law is void. Johnson v. Wa-
bash Ry. Co., 251 S.W. 710.

App. 1924. Notwithstanding Carmack
Amendment (49 USCA 20), carrier may rea-

sonably contract in limitation of its strict

common-law liability. Morrow v. Wabash

Ry. Co., 265 S.W. 851, 219 Mo. App. 62.

App. 1025. Carrier had right to protect

itself by contract against liability for delay

in shipment of live stock caused by shopmen's
strike. Warner v. St. Louis-San Francisco

Ry. Co., 274 S.W. 90, 218 Mo. App. 314.

App. 1927. Carrier could not exempt it-

self from liability for loss resulting to ship-

per of live stock because of strike of em-

ployees (Interstate Commerce Act, 20, as

amended by Carmack Amendment and First

Cummins Amendment [49 USCA 20, par.

11]). Frawley v. Atchison, T. & S. P. R. Co.,

299 S.W. 93, 220 Mo. App. 1189.

=a218 (2). Power to limit extent of lia-

Sup. 1884. A stipulation in a contract

for the carriage of live stock that, in case of

injury to the cattle by reason of delay in their

transportation, the carrier shall be liable in

damages for no more than the actual amount

expended by the shipper in the purchase of

food and water, does not control the measure
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of damages, where the delay Is caused by the

negligence of the carrier. Ball v. Wabash,
St. L. & P. Ry. Co., 83 Mo. 574.

Sup. 11)15. Limited liability contract for

interstate transportation of live stock based
on declared value held not void if fair, open,

just, and reasonable. Donovan v. Wells Far-

go & Co., 177 S.W. 880, 265 Mo. 291.

Contract limiting carrier's liability to de-

clared value of horse held not a violation of

the Interstate Commerce Act, and carrier not

liable for full value, though it knew the full

value, which largely exceeded the declared
value. Id.

App. 1804. Where it api>eared that

plaintiffs paid full first-class freight for the

shipment of the jack injured, an instruction

that plaintiff's recovery should be limited to

$100, as fixed by the contract of shipment,
was properly refused. Crow v. Chicago & A.

K. Co., 57 Mo. App. 135.

App. 1904. A carrier cannot limit its lia-

bility for damages arising from delay in

transportation of live stock, caused by its neg-

ligence, to the extra cost of fettling and wa-

tering the stock. Botts v. Wabash It. Co., 80
S.W. 970, KXi Mo. App. 897.

App. 1907. A provision in a contract for

the shipment of cattle, exempting tho carrier

from liability for injuries resulting from de-

lay, except for the amount expended by the

shipper in the purchase of food and water, is

invalid, when the cause of delay is the negli-

gence of the carrier. Davis v. Wabash Ity.

Co., 99 S.W
T

. 17, 122 Mo. App. 637.

App. 191(5. A bill of lading for an inter-

state shipment providing that, in considera-
tion of a reduced rate, a shipper of live stock
should not recover more than $100 for each
horse or mule killed is valid. Jones v. Louis-
ville & X. H. Co., 182 S.W. 1064.

$218 (3>. Power to impofte condition*
with regrard to ftlvinir notice

of lorn*.

Sup. 1870. A stipulation by a carrier
that "no claim for loss or damage on live stock
will be allowed, unless tho same is made in

writing, before or at the time the stock is

unloaded," is not unreasonable and void.

Rice v. Kansas Pac. liy., 63 Mo. 314.

Sup. 1882. A contract made by a carrier
of live stock, providing that the shipper shall

take care of the cattle while transported, and
load and unload the same at his own risk,
and that any claim for damages shall be made

in writing within five days after the live

stock shall have l>een unloaded or delivered at
the point of destination, is valid, and exempts
the carrier from its common-law liability, ex-

cept for its negligence or misconduct. Daw-
son v. St. Louis, K. C. & N. Ity. Co., 76 Mo.
514.

Sup. 190S. A railroad company may, for
a lawful consideration, contract with tho ship-
per that it shall not be liable for delay in

shipments or for loss or injury to stock, unless
notice thereof is given within a certain time.

George v. Chicago, R. I. & P. Ry. Co., 113
S. Tv

r
. 1009, 214 Mo. 551, 127 Am. St. Rep. 690.

App. 1886. Where a contract for the

shipment of live stock provided that the rail-

road company should not bo liable for dam-
ages, unless a claim should be made out, veri-

fied by affidavit, and delivered to tho general
freight agent within five days, the shipper was
not entitled to recover for damage to the

stock, unless written notice was given as ro-

quired by contract. McBeath v. Wabash, St.

L. & P. Ry. Co., 20 Mo. App. 445.

App. 1900. A provision in a contract for
the transportation of live stock that no claim
for a loss should bo allowed unless a written
claim therefor was made within 10 days from
tho timo the stock wus romovod from' tho cars

was valid, so that tho shipper could not recov-

er for loss where no notice was given till 3
months had elapsed. Hollows v. Wabash It.

Co., 94 S. WT
. 557, 118 Mo. App. 5(K>.

App. 1908. Tt is no dofonso to an action

for broach of a verbal contract to furnish cars

that tho shipper failed to give written notice

of his claims for damages within 10 days, as

provided by tho bill of lading under which tho

stock was shipped subsequently to the broach
of the oral Mgroomen t, and such dofonso is

properly stricken from tho answer. Mori-

wether v. Quincy, O. & K. C. It. Co., 107 S.

W. 434, 128 Mo. App. 647.

Whore a petition sooks damages for In-

juries to live stock occurring during a dolay
In transit, it is a good dofonso to tho action

that the shipper failed to comply with tho bill

of lading undor which tho stock was shipped,

requiring a written claim for damages to be
made within 10 days after delivery of the ship-

ment, unless there was some good reason for

failure to make the claim, and such defense
was erroneously stricken from the answer.

Id.

App. 1908. A contract for the shipment
of hogs, which stipulates that, as a condition

precedent to recovery for delay, the shipper
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will give notice to the carrier before the ship-

ment is removed from the place of destina-

tion, and before the same Is mingled with oth-

er stock, and that such notice must be served

within one day after the delivery of the ship-

ment at destination, will be enforced as a rea-

sonable provision, where the facts regarding
a failure to give notice within the time fixed

are not sufficient to suggest the application of

the provision as unreasonable, and whore

nothing was done until some days after the

hogs were actually unloaded by the shipper's

agents, and commingled with other hogs and
sold on the market. Shelton v. St. Louis &
S. F. R. Co., 110 S. W. (527, 131 Mo. App. 5(50.

App. 1908. A contract by a shipper, in

consideration of a reduced rate exempting a

carrier from liability, unless n written, veri-

fied notice of the loss or injury be mailed to

the general freight agent of the company
within 10 dnys from the time of unloading, is

reasonable and valid. Letts v. Wabash U.

Co., Ill S. W. 13S, 181 Mo. App. 270.

App. 3009. A carrier of live stock may
stipulate that notice of claim for loss be given

by the shipper as condition precedent to lia-

bility. -Aull v. Missouri Pac. Ry. Co., 11(5 S.

W. 1122, 13(5 Mo. App. 291.

App. 1910. A special contract by the

shipper in consideration of a reduced rate, re-

quiring him to give notice to some general
officer of the carrier or the nearest station

agent, or agent at destination, of delay, etc.,

en route before removal of the stock from the

point of shipment and one day after delivery

of the stock at destination, and making failure

to comply therewith a bar to any claim for

delay, is valid. Moore v. St. Louis & S. F.

R. Co., 127 S. W. 921, 143 Mo. App. 675.

App. 1911. Under Code Iowa, 2074,

providing that no contract shall exempt any
carrier from the liability existing had no

contract been made, a stipulation in a contract

executed in Iowa for transportation of live

stock from a point in Iowa to a point in Mis-

souri, which requires notice of a claim for loss

within a specified time, is invalid. McKinstry
v. Chicago, R. I. & P. Ry. Co., 134 S. W. 1061,

153 Mo. App. 546.

The stipulation is invalid under the provi-
sions of the amendment to the interstate com-
merce act known as the Hepburn Bill (Act
June 29, 1906, c. 3591, 7, 34 Stat. 595), pro-

hibiting a carrier from contracting with a

shipper for interstate transportation of

freight, where the contract affects any part
of the carrier's common-law liability. Id,

App. 1913. A stipulation in a contract
for the shipment of live stock, requiring that,
as a condition precedent to any right to re-

cover for loss or injury to the live stock, writ-

ten notice of a claim therefor shall be given
before said live stock is removed or inter-

mingled with other live stock, is reasonable

and valid. McElvain v. St. Louis & S. F. R.

Co., 158 S. W. 4(54, 176 Mo. App. 379.

App. 1914. Stipulations as to interstate

shipments, requiring notice of claims for dam-

ages to live stock, held valid. Hamilton v.

Chicago & A. R. Co., 164 S. W. 248, 177 Mo.

App. 145.

App. 1914. A stipulation in a contract

for the shipment of live stock as to serving of

notice of loss within one day after delivery at

destination held not unreasonable under the

facts. Riddler v. Missouri Pac. Ry. Co., 171

S. W. (532, 184 Mo. App. 709.

App. 1914. A stipulation, in a contract

for interstate carriage of live stock, as to no-

tice of loss held valid, and a shipper giving no-

tice after the expiration of the time limit

may not recover. Smith v. St. Louis South-

western Ry. Co., 171 S. W. 035, 186 Mo. App.
401.

App. 1915. Plaintiff's failure to comply
with requirements of interstate shipment con-

tract as to notice of damage, and as to a writ-

ten claim, held valid defenses. Potter v. Kan-

sas City Southern Ry. Co., 172 S.W. 1153, 187

Mo. App. 56.

App. 1915. A provision, in a contract

for interstate transportation of live stock,

that notice of damages must be given within 5

days after unloading, is reasonable, and fail-

ure to give notice bars a recovery. Dunlap v.

Chicago & A. Ry. Co., 172 S.W. 1178, 187 Mo.

App. 201.

App. 1916. Where hogs were shipped by
rail at a limited liability rate, approved by the

Public Service Commission, instead of at a

common-law liability rate, provision in ship-

ping contract requiring shipper to give notice

of claims for damages, within ten days at the

most, was enforceable. Hull v. Chicago Great

Western R. Co., 185 S.W. 1155, 193 Mo. App.
425.

App. 1916. A bill of lading provision, re-

quiring written notice of claim for damages
to carrier within a certain time after live

stock is delivered and before mingled with

other stock, is valid. Johnson v. Missouri

Pac. Ry. Co., 187 S.W. 282.
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App. 1917. Provision in contract for in-

terstate shipment of live stock, that shipper
should give written notice of any claim for

damages to carrier's agent before removing
stock from destination or place of delivery,
and before mingling it with other stock, is en-
forceable. O'Briant v. Pryor, 105 S.W. 750.

App. 1920. Provisions of a bill of lading
covering an interstate shipment of live stock

requiring notice of loss or injury to be given
in writing, and notice that claim would be
made filed within 95 days, and verified item-
ized claim filed within 12."> days were valid, in
view of Interstate Commerce Act, 20, as
amended (49 USCA g 20). Cunningham v.

Missouri Pac. R. Co., 219 S.W. 1003.

App. 1920. A provision in a contract be-
tween a shipper and a carrier for the ship-
ment of live stock, requiring notice in writing
of injury sustained during shipment, held val-

id. where supported by good and valid con-

sideration. Schade v. Missouri Pac. K. Co.,
21 S.NV. 140, 204 Mo. App. 88.

Povrer to Impone <1ntte on
Nlif]ler an to care of Block.

App. 1915. Provisions of shipping con-
tract, that live stock was not to be transported
within any specific time and was to be fed by
shipper held valid, except as to negligence, lia-

bility for which was not changed by the in-

terstate commerce act as amended. Hunt v.

St. Louis, 1. M. & S. Ry. Co., 173 S.W. 61, 187
Mo. App. 039.

fc218 (5). Validity of contract ffrantlnff
exemption.

Sup. 1883. Where a shipper delivered
stock to a carrier for transportation, and ac-

cepted a special contract limiting the liability
of the carrier, he was bound to examine and
ascertain its contents, and, in the absence of
frnud or mistake, the writing must be taken
as the sole evidence of the final agreement of
the parties ; and it is immaterial that the con-
tract was presented to him for his signature
after the cattle were loaded and at a time too
late for him to examine its provisions, unless
there was fraud or mistake. St. Ixmta, K. C.
& N. liy. Co. v. Cleary, 77 Mo. 634, 4G Am. Hep.
13.

Sup. 1896. A contract for the shipment
of an animal which fixes no charge to be paid
therefor, leaving the schedule rate to govern,
and which states that the animal's value does
not exceed $50, and the carrier shall not be
liable beyond that amount in case of loss or

damage through its negligence, is not such a
contract as fixes an agreed value on which to

base both a rate of transjwrtation and the lia-

bility for loss, but, in case of loss, leaves the
actual value of the animal to he shown by
extrinsic proof; and the provision limiting
the liability of the carrier is void for want of
consideration.Kellerman v. Kansas City, St.
J. & C. B. R. Co., 37 S.W. 828, 330 Mo. 177f

adopting opinion by court in bane, 34 S.W.
41, 136 Mo. 177.

Sup. 1908. A contract signed by a ship-
per of stock whereby the company was not to
be liable for delay in transportation, or for
loss or injuries, unless notice was given within
one day after delivery, was not binding upon
the shipper where there was no consideration
for the agreement, though the contract recit-

ed that the rate charged was less than that

charged for shipments at the carrier's risk.

George v. Chicago, K. I. & P. Ry. Co., 113 S.

W. 1099, 214 Mo. 551, 127 Am. St. Kep. 000.

Sup. 1915. Shipper's agent who deliv-

ered horse to carrier held to have authority to
bind the shipper by executing a limited lia-

bility contract based upon the declared value
of the horse; the shipper being charged with
knowledge that such contract was a requisite
of shipment at the rate given. Donovan v.

Wells Fargo & Co., 177 S.W. 839, 265 Mo. 291.

Sup. 1917. Where schedule of railroad's

rates for carrying stock contains two rates,

one, lower, where contracts limiting liability
must be entered into, another, higher, where
no such contract is required, difference be-

tween rates is consideration for contract limit-

ing liability. Uilby v. Atchisou, T. & S. F.

Ity. Co., 199 S.W. 1004.

Provision in railroad's schedule of rates
for carrying live stock, joint with other rail-

roads, licld to authorize contract covering in-

terstate shipments in form of several blanks
of several companies to which joint schedule

applied. Id.

Shipper of live stock, having duly execut-
ed contracts with railroad, in law had knowl-

edge of their contents, and fact that copy giv-
en to sniper's agent in charge of train of cat-

tle was taken up at end of trip, like ticket, did
not excuse failure to comply with condition

precedent. Id.

Sup. 1923. An interstate shipper did not
waive right to damages for delay in furnish-

ing stock cars by a provision in the subse-

quent bill of lading that all prior contracts

relating to the manner of receipt or transpor-
tation of the live stock described herein, or

furnishing cars therefor, are hereby waived
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and merged in this agreement, It not being
within the power of the carrier under the
Carmack Amendment to the Interstate Com-
merce Act (49 ITSCA 20) to make a contract

exempting it from liability for damages re-

sulting from its own negligence or unlawful
act in the handling of interstate business.

Howell v. Ilines, 249 S.W. 924, 2D8 Mo. 282.

A pp. 1H85. An agreement, signed by a
shipper of live stock, providing that the car-

rier shall not be liable for more than $100 on
account of the loss of any one animal, is a
valid contract, binding upon the parties, al-

though the shipper did not know, at the time
he signed the contract, that it contained such
limitation of liability. Brown v. Wabash, St.

L. & P. Ily. Co., 18 Mo. App. 508.

A pp. 1889. A social contract between a

shipi>er of stock and a carrier, limiting the

latter's liability, cannot be set up by the car-

rier in defense of the shipper's action to recov-

er the value of the stock killed, unless the

contract was in fact signed at the time the

stock was killed. Doan v. St. Louis, K. & N.

W. Ily. Co., 38 Mo. App. 408.

App. 1895. Cattle were shipi>ed under a

contract providing that, in case of any un-

usual delay or detention of the cattle from any
cause whatever, the plaintiff was to accept, as

full compensation for all loss or damage sus-

tained in consequence of such delay, the

amount actually expended by them in the

purchase of food and water for the stock

aforesaid. Held, that such contract was in-

valid, it being practically an exemption from

the entire liability of the carrier for its neg-

ligence, and is unfair, unjust, and unreason-

able, and hence it was error to limit plaintiff's

recovery to such sum. Vaughn v. Wabash Ky.

Co., 62 Mo. App. 401.

App. 1895. Where contract for shipment
of hogs, limiting the valuation of the hogs,

was invalid for want of consideration, the

plaintiff was not limited to the valuation fixed

in the contract, but could show their true val-

ue. Paddock v. Missouri Pac. Ky. Co., 00
Mo. App. 328.

Where the rate of freight charged in a
contract of shipment limiting the carrier's

common-law liability was less than the max-
imum rate allowed by statute, the difference

in rates did not constitute a consideration for

the release from liability; the carrier not

having adopted such maximum rate for ship-

pers who declined the contract releasing lia-

bility .

T
d.

Where a carrier had a higher rate of

freight than that charged in a contract re-

leasing much of its common-law liability, but
such rate was not posted in its depots for pub-
lic inspection, as required by Kev. St. 1889,
2639, there was no consideration for the re-

lease from liability.Id.

Where, in an action for damages to hogs
shipped over defendant's railroad, the defense
was that the plaintiff had signed a contract of

shipment releasing the defendant from lia-

bility in consideration of a reduced rate of

freight, but the evidence showed that the

higher rate charged for shipments without the
release of liability was greater than the maxi-
mum rate fixed by statute, the* contract re-

leasing liability was void for lack of consid-

eration. Id.

App. 1896. In an action for damages for

breach of a verbal contract by which defend-
ants undertook to receive and ship cattle, the
defense interposed was that plaintiffs and de-

fendants entered into a written contract for

the shipment of the cattle, in which there was
a clause to the effect that plaintiffs released

any cause of action for damages that might
have accrued on any prior contract. When
plaintiffs offered their cattle for shipment, de-

fendants proposed to charge them a rate of

150 j>er cent, of the rate named in the freight

tariff, unless plaintiffs would enter into a spe-

cial contract releasing existing causes of ac-

tion under any prior contract, but, in case of

such release, to carry the cattle at the regular
rate named in the freight tariff. The maxi-
mum rate of 150 per cent, of the rate named
in the regular freight tariff would exceed the

maximum allowed under Rev. St. 2674,

2075. Plaintiffs accepted the latter proposi-
tion and executed the release. Held, that the

rate charged was not the reduced rate, and
therefore there was no consideration for the

release. Wilson v. Missouri Pac. Ily. Co., 66

Mo. App. 3S8.

App. 1898. In an action for the loss of

live stock, where the answer alleged that

there was a lesser rate of $47, and the proof
was that plaintiff paid $51.70, but the answer

alleged that the $47 rate was for standard

cars, and plaintiff had a stable car which was

considerably longer than the standard car, it

may be fairly inferred that the difference be-

tween the rates arose out of the difference in

the length of the cars, and that therefore the

rate exacted was not illegal.- Wyrick v. Mis-

souri, K. & T. Ry. Co., 74 Mo. App. 406.

If a shipper did not know the contents of

a contract for transportation, and if the time
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intervening between the loading of the live

stock and the starting of the train was RO

short as not to afford him a reasonable op-

portunity to read the contract and acquaint
himself with its contents, he should have re-

jected and refused to sign it, and, if he elected

to sign it, he cannot be permitted to evade its

terms on the ground that he did not know
its contents. Id.

App. 1899. A contract for tho shipment
of cattle provided that all damages caused

by delay should be compensated by the repay-

ment to the shipper of the sums expended by
him for food and water for the cattle. In

consideration of this exemption the carrier

gave the shipper a reduced rate. The ship-

ment was delayed, but not through tho neg-

ligence of the carrier. Held, that the shipper
was hound by the exemption. Vaughn v. AVa-

bash Ry. Co., 78 Mo. App. t>39.

App. 11)01. A special reduced rate is a

sufficient consideration for the release of a

carrier from liability in excess of the valua-

tion declared by the shipper of cattle. Bow-
ring v. Wabash Ky. Co., 90 Mo. App. 324.

App. 1908. A stipulation, in a contract

of shipment of cattle, that in case of loss the

value* should be fixed as at the time and place
of shipment, is valid, though there is noth-

ing to show that the transportation was at a

reduced rate. 101 Live Stock Co. v. Kansas

City, M. & B. R. Co., 75 S.AV. 782, 100 Mo. App.
(J74.

App. 1904. The granting of rates si>eci-

fied in a schedule filed with the Interstate

Commerce Commission is not a consideration

for a contract limiting the railroad company's
liability for delay in the transportation of

live stock, though the company had a schedule

of other and higher rates which was not filed

with the commission. Summers v. AVabash
R. Co., 79 S.W. 481, 114 Mo. App. 452.

App. 1904. AVhere a shipper of cattle

estimated the weight to the carrier at 1,200

pounds each, but the carrier's agent made
an independent estimate of 1,100 pounds, and
on his own motion incorporated such esti-

mate in the contract of shipment, on which

weight the freight rate was based, the car-

rier was estopped to claim that, by reason

of the fact that the cattle overran the esti-

mated weight, the shipment was made at a
reduced freight rate, which entitled the car-

rier to limit its common-law liability. Rice

V. AVabash R. Co., 80 S.W. 974, 106 Mo. App.
371.

In the absence of a special consideration

therefor, a provision in a bill of lading for

tho shipment of cattle that the shipper, in con-

sideration of the rate named, agreed to wa-
ter and feed the stock at his own expense,
and, in the event of any unusual delay or de-

tention, the shipper agreed to accept as full

condensation for any loss or damage the
amount actually exi>erided by him in the pur-
chase of feed and water for the stock shipped,
was unenforceable. Id.

App. 1904. Where there is no evidence
of a reduction in the rate charged for a ship-
ment of live stock, there was no consideration

for the limitation of the carrier's liability in

tho contract, and such limitation is no de-

fense in an action for delay in transportation.

Sloop v. AVabash R. Co., 84 S.W. Ill, 117
Mo. App. 204.

App. 190"). Contracts between a ship-

per and carrier, fixing the value of the ship-

ment to liquidate damages in case of injury,,

in order to be valid, must be entered into by
the shipper before or at the time the goods
are delivered for transiwrtation. Keyes-Mar-
shall Bros. Livery Co. v. St. Louis & 11. R. Co.,

87 S.AV. 553, 113 Mo. App. 144.

App. 1900. AVhere a live stock transpor-
tation contract limited defendant's liability

in consideration of a "reduced rate," but it

api>oared that defendant had but one rate for

the carriage of the stock between the points

in question, such contract in so far as it at-

tempted to limit defendant's liability, was
without consideration and would be treated

as an ordinary bill of lading, on which de-

fendant was bound to perform the common-
law obligations of a common carrier. Ficklin

& Son v. AVabash R. Co., 92 S.AV. 347, 115 Mo.

App. 033.

App. 190C. A carrier's cattle contract

provided that the cattle were valued at $50
a head and were shipped subject to the rules

of the comiwiny and of the schedule of valua-

tion and weights; such valuation being
named by the shipper "both for the purpose
of securing a reduced freight rate" and that,

in case of loss or injury to the cattle, the lia-

bility of the carrier should not exceed the

amount per head so stated. The carrier had
no other rate than that charged for the ship-
ment of cattle of such valuation between the

points in question, but did have higher rates,

for cattle of higher proi>ortionate value, and
also had but one form of contract which pro-
vided a limited liability. Held, that such
contract was ineffective to limit the car-
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Tier's liability. Ficklin v. Wabash R. Co.,

03 S.W. Ml, 117 Mo. App. 221.

App. 1000. A provision in a contract for

the shipments of live stock limiting the

amount of recovery by the shipper in n case

of loss is invalid, where the carrier's liability

is based on negligence, and there is no show-

ing that the shipper received a lower rate

as consideration for the limitation. Jones v.

Quincy, O. & K. 0. R. Co., 04 S.W. 735, 117

Mo. App. 523.

App. 1000. A stipulation in a contract

for the shipment of cattle that, in case of any
delay, the amount expended for the purchase
of food in consequence thereof should be full

compensation for the delay, in consideration

of a reduced rate, was supported by a good
consideration. Fulbright v. Wabash R. Co.,

04 S.W. 092, 118 Mo. App. 482.

App. 1008. A reduced rate for carriage

is a sufficient consideration to support an

agreed valuation of freight in the event of

loss. Hancock v. Chicago & A. Ry. Co., Ill

S.W, 510, 131 Mo. App. 401.

A contract of shipment of horses, provid-

ing that the carrier would transit the

horses "at the rate of Trf. per cwt.," that rate

being less than the rate charged for transpor-

tation at the carrier's risk, or when the val-

uation was declared to be greater than that

given therein, named no rate as a reduced

rate; for, if the expression, "at the rate of

Trf. per cwt.," be interpreted as at the tariff

rate, per hundred pounds, it is still not a

named rate, where there is nothing to show
the tariff rate. Id.

A contract of shipment of horses, provid-

ing that the carrier would transport the hors-

es "at the rate of Trf. per cwt.," that rate

being less than the rate charged for trans-

portation at the carrier's risk or when the

valuation was declared to be greater than

that given therein, cannot be made to apply
to the shipment in question, since it was a

shipment of horses as such, without regard

to weight, so as to support the defense of

agreed valuation, in the event of loss, in con-

sideration of a reduced rate. Id.

App. 1000. The contract of carriage of

a horse, the value of which is therein recited

to be $100, though reciting that the rate

charged is a reduced one, and though a higher

rate is charged on horses of a greater de-

clared value, does not charge a reduced rate,

so as to authorize a limitation of its com-

mon-law liability ;
the rate charged being the

only one offered for horses of a declared value

of $100. Creel v. Missouri Pac. Ry. Co., 110

S.W. 30, 137 Mo. App. 27.

App. 1000. A carrier's rules, printed on
live stock contracts, permitted free transpor-
tation for only three men to accompany 11

cars of cattle, or more, but provided for free

transi>ortation for one man to accompany 1

car. Plaintiff shipped 13 cars, and, in order

to obtain transportation for more than three

men, shipped 2 cars in his own name, and the

remaining 11 in the names of six other per-

sons: the contracts for the cars being ex-

ecuted by plaintiff in the names of the per-

sons who accompanied him and the cattle.

Held, that the fact that plaintiff thereby ob-

tained trans]>ortation for more men than he

was entitled to, which was equal in value to a

considerable sum of money, was not a con-

sideration for a limited liability contract, pro-

viding for notice of loss within 10 days, under

the rule that the consideration for a contract

must rest in a mutual agreement. Burgher
V. Wabash R. Co., 120 S.W. 073, 130 Mo.

App. (J2.

App. 1010. A contract for the carriage
of live stock by a railroad company, reciting

that the rates charged are classified according
to the value of the animals, a higher rate

being charged for those shown by the ship-

per's statement to be of a value more than

$100 than for those of a less value, and lim-

iting the railroad's liability for injuries to

the value stated by the shipper, does not show
a valid consideration for the limitation to

$100 per head, the amount stated by the ship-

per as the value of his stock. Van Ruskirk

V. Quincy, O. & K. C. R. Co., 128 S.W. 210, 143

Mo. App. 707.

An agreement in a shipping contract lim-

iting the liability of the carrier to a stated

valuation of the property is valid if supported

by a valid consideration, such as a reduced

rate, but not without a special consideration.

Id.

App. 1010. Where the trial court found

that the rate charged was the usual rate for

shipment of mules between the same points,

and there was evidence to support the finding,

no consideration was shown to support a con-

tract releasing the carrier from liability, or

for an agreed valuation of the animals at less

than their real valuation, though the contract

of shipment stated the rate was the tariff

rate, and less than the rate for transporta-

tion at carrier's risk. Harrington v. Chicago,

R. I. & P. Ry. Co., 128 S.W. 807, 143 Mo. App.

418.
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App. 1910. A written application to a
carrier for shipment of live stock at a reduced
valuation in consideration of a reduced rate,

followed by the carrier's signed acceptance
of the shipment at such valuation, and fol-

lowed by an agreement for the transportation,
all written on the same piece of paper, con-

stituted one contract supported by one con-

sideration. McKIvain v. St. Louis & S. F.

II. Co., 131 S.W. 730, 151 Mo. App. 12(3.

In an action by a shipper under a con-

tract to carry live stock, reported to have
been made at a reduced rate in consideration

of a reduced valuation, it could be shown that

there was only one rate, and hence no reduced

rate. Id.

App. 1010. A special contract for car-

riage of live stock, which provides for a re-

duction of common-law liability on the purt
of the carrier, must be supi>orted by a consid-

eration to be valid, and, if the consideration is

recited to be a reduced rate, the rate must be

in fact a reduced one ; and hence where a bill

of lading which reduced the carrier's liability

recited that such reduction was in considera-

tion of a reduced freight rate, and also re-

cited that the rate charged was the tariff

rate, the tariff rate being the maximum rate

possible, there was no reduction in charges,
and the agreement was invalid for lack of

consideration. Besheer v. St. Louis & S. F.

R. Co., 131 S.W. 707, 151 Mo. App. 80.

App. 1910. A shipping contract recit-

ing that the charge for transi>ortation of the
horse was at the rate of tariff per cwt.,

and that, in case of loss, the carrier's liability

should bo limited to a certain amount, did
not show consideration for the limitation of

value, since there was no reduction in the

rate, though the contract recited that it was
less than the rate charged for shipments at

the carrier's risk. Burns v. Chicago, R. I.

& P. Hy. Co., 132 S.W. 1, 151 Mo. App. 573.

A shipping contract reciting that the

charge for transportation of the horse was
at the rate of tariff per cwt., said rate

being less than charged for shipments at car-

rier's risk, and that in case of loss a recovery
could be had for the cash value of the prop-
erty at the time and place of shipment, but
in no case to exceed a certain amount, did not
show a consideration for the limitation of val-

ue, where the contract did not show that the
horse had been weighed, but instead a lump
charge was paid for the transportation. Id.

App. 1910. Where there was no valid re-

duced rate in a carrier's contract for the ship-

ment of animals, a provision limiting the car-
rier's liability was unsustainable for want of
consideration. Grant v. Chicago, R. I. & P.

Ry. Co., 132 S.W. 311.

App. 1911. Where a carrier had one
rate on horses valued at $100, which was the

regular tariff rate, and the contract of ship-
ment attempted to differentiate that rate
into a reduced rate, by comparing it with
higher rates charged for horses of higher
value, such a comparison is improjKM*, and it

will not serve as a consideration for a lim-

ited valuation clause. Leas v. Quincy, O. &
K. C. R. Co., 130 S.W. 903, 157 Mo. App. 455.

App. 1912. Provision in a contract of

shipment of horses, limiting the carrier's lia-

bility to $100 per head for the horses, is in-

valid, notwithstanding a recital therein that
the shipper acknowledged he had the option
of shipping at the carrier's risk, at a higher
rate, and accepted the lower rate; the undis-

puted evidence being that he had no such op-
tion, but part of the horses having been loaded
in the car furnished before he went to see the

agent about the contract, and then, accord-

ing to his testimony, he being plainly told by
the agent that if the horses were to be shipped
over that road he would have to sign that con-

tract, and that it was the regular contract
that all shippers were required to sign ; and
the agent's testimony being that he simply
tendered him the regular contract that he
tendered everybody, and that he signed it, as

everybody did, "on the jump."- Blankenship
V. St. Louis & S. F. R. Co., 142 S.W. 471, 100
Mo. App. 031.

App. 1914. One shipping cattle under a
contract providing that, for the consideration
contained therein, the carrier agreed to trans-

port at the rate named, which was less than
when the valuation was declared to be greater
than that declared, subject to the conditions

specified, is deemed to have assented to the

provisions of the contract, including one re-

quiring notice of claim for damage. Hamil-
ton v. Chicago & A. R. Co., 104 S.W. 248, 177
Mo. App. 145.

App. 1915. A stipulation in a contract
for interstate transportation of live stock, re-

quiring notice of damages, is enforceable,
though unsupported by a consideration of a
reduced rate. Dunlap v. Chicago & A. Ry.
Co., 172 S.W. 1178, 187 Mo. App. 201.

App. 1915. Unless supported by an In-

dependent consideration, such as a reduction
in freight rates, an agreement to give notice
of loss within a short time cannot be sup-
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ported. Botts v. St. Louis & H. Ry. Co., 177

S.W. 740, 191 Mo. App. 676.

A bill of lading held to show no reduction

in rates affording a consideration to support
a special contract. Id.

App. 1910. A bill of lading provision,

requiring written notice of claim for damages
to carrier within a certain time after live

stock is delivered and before mingled with
other stock, requires no special consideration

to support it. Johnson v. Missouri Pac. Ry.
Co., 187 S.W. 282.

App. 1018. A provision in a contract of

shipment of cattle, that the carrier does not

assume any liability for live stock while re-

maining in pens awaiting shipment, is void

us far as intended to relieve the carrier of

negligence. Akeiuan v. Wabash Ry. Co., 201

S.W. 590.

App. 11)18. Carrier's schedule of rates

filed with the Public Service Commission, pro-

viding a certain rate i>er 100 pounds for sheep
the declared value of which docs not exceed

$.1 each, with provision for a certain increase

of rates for those the declared value of which
is greater, furnishes no basis for limiting

carrier's liability to declared value of $.">.

Hull v. Chicago. 11. & Q. H. Co., 208 S.W. 404,

200 Mo. App. 392.

App. 1020. Tu an action for injuries to

a jack shipped, that the contract contained

u statement limiting the liability of the car-

rier to $100 could not operate to exempt the

carrier from liability for injuries exceeding
such amount; it not constituting a stipula-

tion of the parties, but merely an arbitrary
declaration on defendant's part. Schade v.

Missouri Pac. 11. Co., 221 S.W. 140, 204 Mo.

App. 88.

App. 1922. A contract to furnish cars

for nn interstate shipment is governed by
federal law, and only the legal rate m be

charged, and so a release therein of liability

for delay in consideration of the rate is with-

out consideration, and void. Grass v. St.

Louis-San Francisco Ry. Co., 238 S.W. 551.

App. 1928. Shipper may remain silent as

to value of animals shipped and recover full

value for loss, unless carrier secures written

agreement to released value (Hepburn Act, as

amended by Act March 4, 1915, and Act Aug.
9, 1910 [49 USCA $ 201). Hunter v. Ameri-
can Ry. Express Co., 4 S.W.(2d) 847.

In absence of evidence that shipper of

horses knew of bill of lading limiting value

until after injury to horse, he was not bound
thereby (Hepburn Act, as amended by Act
March 4, 1915, and Act Aug. 9, 1910 [49 USOA
8 20!). Id.

Evidence that shipper of horses did not
know of bill of lading fixing released value un-
til after injury to horse held to entitle him
to recover actual damages (Hepburn Act, aR
amended by Act March 4, 1915, and Act Aug.
9, 1910 149 USCA 20|). Id.

Shipper of horses, not knowing of bill

of lading fixing released value before injury
to horse, held not to have ratified it (Hepburn
Act, as amended by Act March 4, 1915, and
Act Aug. 9, 1910 [49 USCA 201). Id.

Shipper, not knowing of contract for

shipment, made by another, held not bound

by released value fixed thereby (Hepburn Act,

as amended by Act March 4, 1915, and Act

Aug. 9, 1910 [4i> USCA 20]). Id.

(). Operation and effect of limita-
tion* in gfeuerai.

Sup. 1K80. In an action against a rail-

road company to recover damages for the loss

of sheep, caused by the negligence of defend-

ant, where it appears that, in consideration of

a reduction of freight rates, plaintiff agreed
to take all risks of transportation, and to load

and unload the sheep at his own expense and
risk, and that the loss occurred by reason of

the sheep being kept in the cars overnight aft-

er reaching their destination, held, that de-

fendant is not liable, although the sheep were

kept in the cars because the defendant re-

fused to furnish men to herd the sheep dur-

ing the night, and the slock pens were too

small to hold them, when it further appears
that defendant consented to ship the cars

over a transfer track of another road to the

fltock pens of such other road, so that plain-

tiff could unload the sheep there, if the plain-

tiff would get the consent of the officers of

that road to the use of the track for that pur-

pose, and, on plaintiff's failure to get swh
consent, offered to haul the cars np to its

own stock i>ens, so that plaintiff could unload

the sheep there. Meyers v. Walvash, St. L.

& P. Ry. Co., 2 S.W. 203, 90 Mo. 98.

Sup. 1887. A stipulation in a bill of lad-

ing or contract of shipment of live stock

whereby the shipper assumed "the risk of

losis or injury to the mules by fire or any ac-

count whatever"' does not relieve the common
carrier from his common-law liability for

negligence. MeKtoddon v. Missouri l*ac. Ry.

Co., 4 S.W. CS9, 92 Mo. 343, 1 Am. St. Rep.
721.
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App. 1885. A contract, signed by the

shipper of cattle, agreeing to release the car-

rier from all claim of damage or injury to the

stock from any defects in the cars, does not

exonerate the carrier from the duty to fur-

nish suitable cars for the transportation of

the cattle; and for injuries to the cattle from
defects in the cars of which the carrier had
notice it is liable. Potts v. Wabash, St. L. &
P. Ry. Co., 17 Mo. App. 3IM.

App. 1885. Carriers are not responsible
for injuries to animals resulting from their

own inherent propensities, but are bound to

provide suitable, safe, and secure cars for

the transaction of their business; and a con-

tract, though signed by the shipi>er, agreeing

to release the carrier, will not exonerate him
from the resulting damage, or from his im-

plied duty to furnish suitable means to safely

transact his business. Brown v. Wabash, St
L. & P. Ry. Co., 18 Mo. App. 568.

A contract for the shipment of live stock

provided that the shipper agreed, as soon as

the stock was placed in cars, to see that all

the doors and openings in the cars were closed

and fastened, and afterwards kept so, and

that he released the carrier from all claims

for damage or loss sustained in consequence
of the escape of the stock through doors and

openings in the car, or because of the crowd-

ing or fright of the animals, or from any de-

fect in the doors or their fastenings. Held,

that this release of liability did not extend

to a loss of an animal caused by the fact

that the car was not of sufficient strength to

hold the animals. Id.

App. 1880. Where plaintiff contracted

with defendant railroad company, through its

agent, to ship a horse, and, while plaintiff was
loading the horse into a car through a chute

provided by the railroad the same gave way,
and the horse was injured, the making of a

subsequent written contract and the terms

of such contract could not deprive plaintiff of

his rights that had already accrued under the

parol contract. McCullough v. Wabash West-
ern Ry. Co., 34 Mo. App. 23.

App. 1889. A clause in a shipping con-

tract, "that the liability of the company for

damage to valuable live stock shall not ex-

ceed $100 for each animal, except on special

agreement," was held not to limit the liabili-

ty of the company for the loss of a horse,

killed through the negligence of the company ;

there being no fraud or misrepresentation as

to the -real value of the horse on the part of

the shipper at the time of making the con-

tract Doan v. St. Louis, K. & N. W. Ry. Co.,

38 Mo. App. 408.

App. 1891. A bill of lading by which the

carrier agrees to carry live stock to the point
of destination only if it is on its own line, and
which provides that each carrier shall be li-

able for loss on its own line, relieves the car-

rier from liability for the negligence of con-

necting carriers, notwithstanding the provi-
sions of Rev. St. 1889, 944, imposing on
carriers which contract to transport g<x>ds be-

yond their terminus a liability for such neg1-

ligence.- F. A. Drew Glass Co. v. Ohio & M.

Ry. Co., 44 Mo. App. 416.

App. 1891. A common carrier may, not-

withstanding the provisions of Rev. St. 1880,

944, agree to carry live srtock to the terminus

of its own route only, and stipulate for a ces-

sation of its liability as a common carrier be-

yond that point Historical Pub. Co. v. Ad-

ams Express Co., 44 Mo. App. 421.

App. 1895. Where a j-ack was shipped at

a rate based on an arbitrary weight of 3,000

pounds, while horses and mules are shipped at

a rate based on an arbitrary weight of 2,000

] rounds, a limitation of liability for each

horse nnd mule will not apply to the jack.

Richardson v. Chicago & A. R. Co., 02 Mo.

App. 1.

App. 1895. Where a shipment of cattle

was made at a reduced rate under a contract

relieving the carrier of responsibility for any
loss or diamngc to the cattle while being load-

ed, forwarded, or unloaded, or for injuries

sustained from suffocation, overloading or

fright, or from crowding of the animals upon
each other, and there was no evidence of neg-

ligence on the iirt of the carrier over the

part of the route on which a steer was killed,

there can 'be no recovery for the steer.

Vaughn v. Wabash Ry. Co., 02 Mo. App. 461.

App. 1896. Where a carrier contracted

to carry hogs, and the contract limited its li-

ability to losses occurring on its own line, and
the connecting carrier refused to receive the

hogs, whereupon the carrier having1 charge of

them placed them in pens, it thereby shifted

its liability as carrier to that of custodian of

the property or forwarding agent. Larimore
v. Chicago & A. R. Co., 65 Mo. App. 167.

App. 1898. Where the recitals in a con-

tract for transportation prima facie estab-

lished that plaintiff shipped his animals In

consideration of a si>ecial or reduced rate,
and these recitals were not contradicted or
overthrown by any evidence in the case, they
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must be doomed conclusive. Wyrick v. Miff-

Bouri, K. & T. Ry. Co., 74 Mo. App. 406.

App. 1005. Whore a shipment of hogs
arrived at the city of destination at 8 o'clock

a. ni. on a very warm day, failure of the rail-

road foiiipnny to deliver them at the pens un-

til 3 o'clock p. m. was gnxis negligence, for

which the company was liable, notwithstand-

ing a provision in the contract of shipment
that, in consideration of a reduced rat*-, there

should be no liability for delay in shipment.
Smith v. Chicago. II. I. & P. Ky. Co., 87 S.W.

9, 112 Mo. App. 610.

A contract by a shipper of livo stock ex-

empting a carrier from liability for failure to

deliver stock promptly does not cover a neg-

ligent delay. Id.

App. 1905. Where a written agreement,

voluntarily signed by a shipper while on the

I rain with his cattle, contained a clause waiv-

ing liability on account of delay in shipping
the mttle after the delivery of the same to

the agent, no action could be maintained by
the shipfier for a breach of a verbal promise
made by the ag<ent to transport the cattle by
the first train. Hoover v. St. Louis & S. F. K.

Co., 88 S.W. 769, 113 Mo. App. 688.

App. 1906. A provision in a contract for

the shipment of live stock that the carrier

should not -bo liable for damages resulting
from suffocation of animals in transit does
not apply where the suffocation results from
a delay in the shipment due to the negligence
of the carrier. MePall v. Wabash R. Co., 94

S.W. 570, 117 Mo. App. 477.

App. 1906. A provision in a contract for

the shipment of cattle exempting the carrier

from liability on account of delay is enforce-

able only to the extent of delays not caused

by its own negligence. Bushnell v. Wabash
R. Co., 94 S.W. 1001, 118 Mo. App. 618.

App. 1910. Where a shipper stipulated
to release all causes of action for damages by
written or verbal contract prior to the writ-

ten contract of shipment of live stock, the

agreement had no effect on an action by the

shipper for a breach of the common-law duty
to provide cars within a reasonable time after

demand. Baker v. St. Louis & S. F. R. Co.,
129 S.W. 436, 145 Mo. App. 189.

App. 1913. A stipulation in a bill of lad-

ing that the shipper waives all causes of ac-

tion that may have accrued to him by reason
of any representation made to him prior to

the execution of the bill of lading, and that
all such prior representations are merged in

the contract, does not operate to release a
claim arising under a prior independent con-
tract terminated by the parties. Vivion v.

Chicago & A. Ry. Co., 157 S.W. 971, 172 Mo.
App. 352.

App. 1920. There being no delay in fur-

nishing cars under the contract under which
the shipment was made, the language thereof
that the shipi>er waives and releases all

claims arising from or connected with the

shipment or the arrangements therefor, exist-

ing at or before the execution of the contract,

including "any delay in the furnishing of

cars," relates to prior delay in furnishing
them on notice. Coleman v. Hines, 217 S.W.
602.

App. 1925. Common-law liability for

negliuence 7u7<f not superseded, but merely
modified, by special contract. Morrow v.

Wabash Ry. Co., 27G S.W. 1030, 220 Mo. App.
518.

App. 1925. Carrier had right, under bill

of lading, to show that delay to intrastate

shipment of live stock was not caused by its

negligence. Warner v. St. I/ouis-San Fran-
cisco Ry. Co., 274 S.W. 90, 218 Mo. App. 314.

Operation and effect of limita-
tion of amount of liability.

Sup. 1899. In a shipping contract, the
word "horse," in a clause limiting the meas-
ure of recovery for "each horse, mule,*' etc.,

does not include a "Jack.'* Richardson v.

Chicago & A. Ry. Co., 50 S.W. 782, 149 Mo.
311.

Sup. 1915. That rate filed pursuant to

Interstate Commerce Act, 6, where full value
of horse was declared, was unreasonable and
made in bad faith, held not to entitle ship-

per accepting limited liability contract to re-

cover the full value. Donovan v. Welle Far-

ffo & Co., 177 S.W. 839, 265 Mo. 291.

App. 1895. Where, in a Mil of lading
limiting the liability of the carrier for each
horse or mule to $100, a jack Is shipped and
billed as a jack, the limitation does not apply.

Richardson v. Chicago & A. R. Co., 62 Mo.
App. 1.

Where a jack was shipped under a bill of

lading containing a limitation of liability to

$100 for each horse or mule, the owner, on
the killing of the jack by the negligence of

the carrier, is not limited to such sum ; the
term "horse" not including a jack. Id.

App. 1897. A contract with a railroad

company for the shipment of an animal con-

tained a stipulation that its value did not ex-

Consult Pocket Part for later cases.

6 MoD-13
For explanation, see page ill.



=218(7) CARRIERS 6MD 194

ceed $50, and that the rate of compensation
was based on the agreement that, in case the

loss or damage resulted from negligence of

the railroad company or its servants, the com-

pany did not assume a liability for such loss

or damage to exceed the said valuation. This

stipulation was a part of a printed form filled

in by defendant's agent, and signed by him

and plaintiff's agent, without inquiry as to

the value of the animal. Held, that this stip-

ulation was not an agreement by which, in

case of loss, the damages became liquidated,

but is a general limitation of value, and, in

an action against the company for the loss of

the animal through defendant's negligence,

plaintiff's recovery will not be limited to the

amount stipulated. Keilerman v. Kansas

City, St. J. & C. B. R. Co., 68 Mo. App. 255.

A pp. 1906. A carrier's contract for the

transportation of certain cattle stated that

their "estimated weight was 110,400 and their

value $50 a head" ; that in consideration of a

reduced freight rate, it was agreed that the

carrier should not be liable for loss or injury

to any of the animals in any amount in excess

of the valuation thereof as stated by the ship-

per. When weighed and delivered to the pur-

chaser the cattle weighed 113,720 pounds, and

brought in gross a few cents o\er $;"() u head.

Held, that such provisions did not prevent

the shipper from recovering damages from

shrinkage and loss of market caused by the

carrier's negligent delay of the cattle; the

damages claimed being within the limits of

the agreement. Ficklin v. Wabash R. Co., 93

S.W. 801, 117 Mo. App. 211.

App. 1906. Where a contract for the

shipment of cattle provided that the cattle

should be valued at $50 per head and that in

case of loss or injury, the liability of the car-

rier should be limited to a sum not exceeding

such amount per head, and the cattle were

sold at destination for a certain amount less

than the value of all the cuttle at $50 per

head, such difference was, not the amount of

damages, the provision meaning that for loss

or injury to any one or more of the cattle,

the damages should not exceed $50 for each

one __Lee v. Wabash R. Co., 94 S.W. 991, 118

Mo. App. 476.

App. 1906. A stipulation, in a contract

for the shipment of cattle, limiting liability

for damages caused by a delay to the extra

expense of feeding will not be enforced, where

the delay is caused by defendant's negligence.

Fulbright v. Wabash R. Co., 94 S.W. 992,

118 Mo. App. 482.

App. 1906. Though a contract for the

shipment of cattle provides that in considera-

tion of a reduced rate the shipper will accept
as full compensation for any loss or damage
occasioned by delay the amount expended by
him in the purchase of food and water, a ship-

per is entitled to compensation for actual

damages sustained as the direct result of the

carrier's negligence, within the sum at which
the animals were valued in the contract.

Bushnell v. Wabash R. Co., 94 S.W. 1001, 118

Mo. App. 618.

App. 1906. A bill of lading stipulated

that in consideration of a reduced rate, the

shipper agreed that the carrier should not be

liable for shrinkage caused by delay exceeding

20 pounds on each animal. There was no evi-

dence that the cattle were dripped nt a re-

duced rate. Held, that the recital in the bill

of lading was insufllcient to limit a recovery

on account of shrinkage not to exceed 20

pounds on each aninia 1. Farmers' ISank of

Laddonia v. Wabash R. Co., 95 S.W. 28(5, 119

Mo. App. 1.

App. 1907. Where a contract for the

shipment of cattle provided that they were of

the agreed valuation of $50 per head, and

tlmt in case of loss or injury defendant's lia-

bility should not exceed that amount per

head, it only limited the damage or loss on

each animal, and, though the shipper should

sell the whole number for a sum as large or

larger than the total contract value, it would

not prevent him from recovering the- loss on

each animal, or the aggregate loss on the

whole, provided it did not exceed the amount
limited in the contract. Davis v. W'ubash Ry.

Co., W) S.W. 17, 122 Mo. App. (M7.

App. 1909. A printed contract of car-

riage provided that the rate given was based

upon a valuation of each horse, mule, etc.,

at $100, and, where the value declared by the

shipper exceeded the value given, 25 per cent,

would l>e added to the rate for each 100 per
wnt. additional declared value, and the car-

rier should not l>e liable for loss or damage in

excess of the declared value, and, while the

contract stated that the rate was seven cents

per 100 pounds, the shipment was not by
weight and no rate of charge was named.

The blank for the shipper's valuation was
filled in by a dollar sign and the letters "Trf.,"

and the blank showing the kind of animals

was filled in "horses" instead of "muleV
which were shipped. Held, that the contract

was insufficient to limit the carrier's liability

to the value stated therein. Wilcox v. Chica-

go Great Western Ry. Co., 115 S.W. 1061, 135

Mo. App. 193.
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App. 1915. Carriers' conversion of a
shipment of horses by changing the consign-
ment deprives them of the benefit of the limi-
tation of liability in the contract. People's
State Savings Bank v. Missouri, K. & T. Ry.
Co., 178 S.W. 292, 192 Mo. App. 614.

App. 1910. A stipulation of limited lia-

bility in a contract to transport live stock
held not enforceable, where the carrier ex-
acted a rate over that allowed by law. Kolk-
meyer v. Chicago & A. II. Co., 182 S.W. 794,
192 Mo. App. 188.

App. 1916. Where a bill of lading fixed
the recovery for loss of horses at $100 in con-
sideration of a reduced rate, the owner,
though he receipted for the injured animal on
representations by the local agent of the car-
rier that it was liable, cannot recover exj>ens-
os in attempting to cure the horse. Jones v.

Louisville & N. R. Co., 182 S.W. 1064.

App. 1916. Tinder provision in contract
that carrier's liability was limited to valua-
tion declared by shipper of cattle and that the
rate charged was based on such valuation,
the measure of damages was the amount of
actual damages from the carrier's negligence,
in no case to exceed the sum stipulated.

Crtnwing v. Chicago & N. W. Ry. Co., 183 S.W.
1121.

App. 1928. Shipper of horses, even if

governed by written contract with another
covering entire car, held entitled to have val-
uation for loss of horse fixed by charges which
he paid (Hepburn Act, as amended by Act
March 4, 1915, and Act Aug. 0. 1916 [49 USCA

20]). Hunter v. American Ry. Express Co.,
4 S.W.(2d) 847.

Operation and effect of atlpa-
latlonn repairing: shipper to load,

unload, and care for atock.

Sup. 1883. It was agreed, in a contract
for the transportation of cattle, that the ship-
per "is to load and unload said stock at his
own risk"

; the railroad company "furnishing
laborers to assist, who will be subject to the
orders of the owner." Held, that all risks at-

tendant on loading or unloading were as-

sumed by the shipper, and he could not recov-
er of the company for injuries so occurring.
Atchison v. Chicago, R. I. & P. Ry. Co., 80 Mo.
213.

App. 1903. Though a contract of ship-
ment of cattle provided that the shipper
should at his own risk feed and water its

stock while en route, where the carrier un-
dertook to perform that duty against the pro-
test of plaintiff, it was liable for damages re-

sulting from a negligent performance thereof.
101 Live Stock Co. v. Kansas City, M. & B.

R. Co., 75 S.W. 782, 100 Mo. App. 674.

App. 1912. An agreement of owners of
horses to load them onto a car did not pre-
clude a recovery for their escaping from im-
proper pens provided.- Holland v. Chicago, R
I. & P. Ry. Co., 146 S.W. 1181, 163 Mo. App.
251.

App. 1924. Contract requiring shipper
to feed and water hogs en route is binding
on him, and relieves carrier from liability for
damages resulting from failure to do so, if

opportunity is given him to perform such
duty. Argenbright v. St. Louis & S. F. Ry.
Co., 267 S.W. 74, 218 Mo. App. 633.

App. 1928. Shipiwr, whose agent loaded
hogs into car, held not entitled to damages
for death of hogs from overloading, where
contract relieved carrier. (irisham v. St.
Louis-San Francisco R. Co., 12 S.W.(2d) 101.

e=s>218 (0). Operation and effect of tlp-
latlon* requiring examination

of car* by ulilpper.

See explanation, page Hi.

(1O). Operation and effect of tlp-
nlntion for notice of claim for

damaa-e*.

Sup. 1878. Recital, in the margin of a
contract for the shipment of stock, "Claim for
loss and damages must be presented within
thirty days from date of shipment in order to
receive attention," cannot be construed as
depriving the shipper of his right of action
in case he fails to present his claim. Dunn v.

Hannibal & St. J. R. Co., 68 Mo. 268.

Sup. 1899. A shipping contract requir-
ing the owner to notify the carrier of damage
within five days after it occurs will not be
enforced, where the carrier hauled and in-

jured animal to a point distant from destina-

tion, and the owner had no means of learning
of the injury within five days. Richardson
v. Chicago & A. Ry. Co., 50 S.W. 782, 149 Mo.
311.

App. 1885. A provision of a contract of

shipment that the shipper shall give notice of
any claim for damages before the stock is re-

moved from the place of destination or from
the place of delivery of the same guards
against a removal by the shipper or by his au-

thority from the place of destination, and
does not apply to a removal by the railroad

against the shipper's protest.Baker v. Mis-
souri Pac. Ry. Co., 19 Mo. App. 321.
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App. 18S6. A stipulation in a contract

of shipment that no claim for damage which

may occur to the shipment shall he paid, un-

less a claim for such damage shall be made
in writing within five days "from the time

said stock is removed from said cars," does

not deprive the shipper of the right to sue

without giving such notice, where the car-

rier never delivered the property delivered

to it for shipment. Wilson v. Wabash, St. L.

& P. Ry. Co., 23 Mo. App. 50.

App. 1889. Plaintiff contracted with a

railroad company for the carriage of sheep
to C.

; the freight stipulated in the contract

being $9fi. On the arrival of the snoop at C.,

the conductor refused to permit delivery of

tho shoop there, claiming that the freight

charges wore more than 9(i. which was ten-

dered. It was finally agreed that the sheep
should be forwarded to another place, where

plaintiff succeeded in obtaining sufficient

money to release the sheep. Tho contract

contained a stipulation that plaintiff, as a

condition precedent to his right of recovery,

should give notice in writing before the stock

was removed from its place of destination.

Held, in an action for damages to the sheep,

owing to the delay, that the stipulation bad
no application under the circumstances.

Baker v. Missouri Pac. Ry. Co., 34 Mo. App.
98.

App. 1892. Where a contract for the

shipment of a calf provided that the shipper

should, as a condition precedent to his right

to damages for an injury to tho animal, give

notice in writing of his claim before tho stock

was removed from the point of shipment and

before it was mingled with other stock, and

within one day after its delivery at the point

of destination, a notice given some three

months after the injury was sufficient, where

the shipper was unable before that time

to learn tho extent of tho injuries, and until

that time believed them not to be of a perma-
nent nature. Harned v. Missouri Pac. Ry.

Co., 51 Mo. App. 482.

App. 1893. A contract for tho shipment
of live stock provided that, should loss or

damage of any kind occur to the property
while it was in possession of tho railroad com-

pany, the shipper should in five days after

such loss or damage give notice in writing to

the railroad company. Held, that this provi-

sion related to injury or damage to the cattle

themselves, and did not refer to damage which
the shipper might suffer, by reason of the neg-

ligent delay during which there was a change

in the market price. Leonard v. Chicago &
A. Ry. Co., 54 Mo. App. 293.

App. 1895. Whore, after a jack which
had boon shipped over defendant's road un-
der a bill of lading requiring tho shipper, in

caso of loss or damage, to give notice in writ-

ing of his claim therefor within five days
after such loss or damage, was injured, it was
taken by defendant's employe's to a distant

place and killed, and plaintiff, as soon as he
learned of injury, gave written notice, though
more than five days after tho injury, such

provision will not prevent a recovery. Rich-
ardson v. Chicago & A. R. Co., 62 Mo. App. 1.

Apji. 1899. A provision in a contract for

the shipment of live stock to the effect that
no claim for damages, which might accrue to

tho shipper, should bo paid by tho carrier or

sued for by the shipper, unless a oluim for

the loss should be made in writing within five

days from the time the stock was removed
from tho cars, covers all claims for damages

not only damages to the stock iself, but also

damages arising out of delay in transporta-
tion of the same, and therefore the shipper,
on failing to give notice of his claim within
tho time fixed, could not maintain an action

for damages to the stock arising out of delay
in the transportation. Hamilton v. Wabash
It. Co., 80 Mo. App. 597.

App. 1905. A provision in a contract for

tho shipment of hogs that, as a condition pre-

cedent to the recovery of damages for nny loss

or injury, tho shipper must give written no-

tice of a claim within a certain time, re-

quired notice of a claim arising from the

death or shrinkage of the hogs through delay
in delivery, and for damages from a fall in

the market during such delay. Smith v. Chi-

cago, It. I. & P. Ry. Co., 87 S.W. 9, 112 Mo.

App. 010.

Where a contract for shipment of live

stock provided that any claim for damages
should be presented to the carrier within one

day after delivery of the stock at destination,

and before the injured stock was mingled
with other stock, the giving of such notice

was a prerequisite to a right to recover for in-

juries to tho stock. Id.

App. 1906. Where a contract for the

shipment of cattle provided that no loss or

damage to the same should be allowed, un-

less a written claim should be made within

10 days after the cattle should have loft the

car, it meant damage before the cattle left

the cars, and did not apply to a claim for loss
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of market and expenses consequent upon the

delay. Wright v. Chicago, B. & Q. By. Co., 94
S.W. 555, 118 Mo. App. 302.

App. 1006. A provision in contract for

the shipment of live stock requiring the ship-

pers to give notice to a general officer of the

company was an unreasonable restriction,
and a notice to the company's general claim
agent was sufficient. Jones v. Quiucy, (). &
K. C. K. Co., 04 S.W. 735, 117 Mo. App. 523.

App. 100G. A shipper of stock wrote the
carrier that he had had "a very heavy shrink,"
and stated that in one instance all the cattle

in one car were knocked down by rough han-

dling, and complaint was made of the delay
in transportation, which caused the stock to

reach destination too late for a certain mar-
ket. Held, that the letter did not amount to

a claim for damages merely from loss of

weight alone, and did not preclude recovery
for loss due to depreciation on account of
loss in weight, injury to quality, and decline

lu the market. Ratlin* v. Quincy, O. & K. C.

R. Co., 04 S.W. 1005, 118 Mo. App. 044.

App. 1008. A ship]Mr's contract, provid-
ing that no claim for damages which may
accrue to the shipper "under the contract''

shall be allowed, unless a claim for such loss

or damage be made iu writing, verified by affi-

davit, and delivered to the general freight
agent within 10 days from the time the stock
is removed from the cars, requires the ship-
per to give the notice, though the injury com-
plained of was suffered by a horse after it had
left the car, since the injury was one "under
the contract."- Letts v. Wabash R. Co., Ill
S.W. 138, 131 Mo. App. 270.

Where a shipper's contract provided that
notice of injury to stock shipped should be
given the general freight agent at L., a notice
directed to the general claim agent at L. was
insufficient. Id.

Though it is a rule that, where a ship-
per's contract provides for notice of injury to
stock in a stated time, no notice need be giv-
en where the shipper could not know the ex-
tent of his damage within that time, still the
rule requires the giving of notice in a reason-
able time. Id.

App. 1008. A contract of shipment of
horses required written notice of injury with-
in five days after the horses had been unload-
ed, but failed to designate the agent to whom
notice should be given, and provided that, if

consigned to any stockyards or other live
stock market, then notice should be given be-

fore the stock was removed from the yards to
the live stock agent or the general freight
agent, or to the freight agent nearest the
yards or market place. Within five days aft-

er unloading the horses not shipped to any
stockyards or other live stock market, the
shipper wrote to an agent of the carrier,
as general freight agent, informing him of

injury to a horse, and directed the letter

to the carrier's ticket and freight office.

Shortly thereafter the shipper applied to the
carrier's division freight agent at the station

where shipper lived, and received from him
directions as to his claim, and at his request
handed to that agent the papers relative there-

to. Thereafter the division freight agent was
transferred, and, in reply to a letter from
the shipper's attorney, stated that he would
refer his letter to the then district freight

agent, who shortly thereafter called on the

shipiKM- relative to the claim. Held, that there
was a sufficient compliance with the contract
as to the giving of notice. Hancock v. Chi-

cago & A. By. Co., Ill S.W. 510, 131 Mo. App.
401.

App. 1908. Where notice of injury to

plaintiff's cattle was mailed in time to have
reached defendant's claim agent within the
time limited by the transjiortution contract in

the ordinary course of mail, there was a rea-

sonable compliance with the contract provi-
sion to fcive notice within 10 days of the time
the cattle were unloaded. Vcncill v. Quincy,
O. & K. C. R. Co., 112 S.W. 1030, 132 Mo.
App. 722.

App. 1000. A stipulation, in a contract
for the carriage of hogs, requiring the shipper,
as a condition precedent to a claim for loss

or damage to the hogs, to notify the carrier
thereof in writing within a specified time re-
fers solely to loss or damage to the animals
themselves, and not to damages for extra feed
and loss of market resulting from delay in

transportation. Aull v. Missouri Pac. Ry. Co.,
116 S.W. 1122, 13G Mo. App. 291.

App. 1000. Where a shipper of cattle, in
consideration of a reduced freight rate, has
consented that it shall be a condition preced-
ent to recovery for delay that he shall give
written notice of his claim within one day aft-

er arrival, and fails to give notice of any kind
for two or three weeks after arrival, and
fails to show any excuse therefor or any
waiver of the condition, he cannot recover.
Schonhoff v. St. Louis & S. F. Ry. Co., 117
S.W. 113, 135 Mo. App. 705; Harris v. Same,
117 SW. 113.
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App. 1909. A contract for transporting
live stock, which requires notice of loss or

injury to the stock, only requires notice touch-

ing loss or injury to the stock, and does not

require notice of loss resulting from the de-

cline in the market price of cattle suffered be-

cause of the delay of the carrier in transit.

Libby v. St Louis, I. M. & S. By. Co., 117 S.

W. 659, 137 Mo. App. 276.

A shipper who sues in tort makes out his

case by showing that the carrier received the

stock in good condition, that it negligently

delayed transportation thereof, and by prov-

ing negligent injury to the stock and decline

in the market, though the stock was shipped
under a contract requiring notice of loss with-

in a specified time. Id.

That the action against a carrier of stock

sounds in tort does not avoid the effect of the

special contract of carriage, if properly plead-
ed. Id.

App. 1910. A contract for the shipment
of cattle required the shipper to give notice

of any claim for injury before the cattle were
removed from the place of destination and

mingled with other cattle. The shipper placed
the cattle in a pasture after their arrival at

their destination and kept them separate from
other cattle and open to inspection by the car-

rier. Held, that the failure of the shipper to

give notice of his claim for injury until more
than three weeks after the cattle reached

their destination did not defeat a recovery, as

the carrier, under the notice given, had oppor-

tunity to make the investigation the contract

designed to afford. Holland v. Chicago, R. I.

& P. Ry. Co., 123 S.W. 987, 139 Mo. App.
702.

App. 1910. Where a contract to ship
mules provided for notice of loss to be given
before leaving point of shipment or within one

day after arriving at destination, it was not

necessary to give notice of loss, where there

was none before leaving the point of shipment,
and the stock never reached the place of

destination, and the carrier took possession
of the stock and sold a part of it, and also

negotiated for a settlement. Harrington v.

Chicago, R. I. & P. Ry. Co., 128 S.W. 807, 143
Mo. App. 418.

App. 1910. Where the injury to a horse

during transportation was such that it could

not be immediately discovered or its extent

ascertained on the horse's arrival at its des-

tination, the failure to give prompt written

notice of the claim for damages before the

horse was removed from the point of ship-

ment as required by the contract of shipment
was no defense to an action therefor. Burns
v. Chicago, R. I. & P. Ry. Co., 132 S.W. 1, 151
Mo. App. 573.

App. 1911. Where a shipper of horses did
not give notice of his loss within one day aft-

er their arrival at their destination, as re-

quired by the contract of shipment, because
the extent of the loss was not manifest until

several days thereafter, and he could not
know on their arrival that one of them would
develop a fatal case of pneumonia, the stipula-
tion requiring notice was no defense to an ac-

tion on the contract. McKinstry v. Chicago,
R. I. & P. Ry. Co., 134 S.W. 1061, 153 Mo. App.
546.

App. 1914. A stipulation in a contract

for an interstate shipment of live stock as to

notice held not to apply to a loss from decline

in market caused by delay in transportation.
Riddler v. Missouri Pac. Ry. Co., 171 S.W.

632, 184 Mo. App. 709.

App. 1914. Failure to observe provisions
in a contract for the shipment of a car load

of mules as to times within which to give writ-

ten notice of damages, file a written notice

of claim, and bring action held to prevent re-

covery of damages. Bowman v. Missouri, K.

& T. Ry. Co., 171 S.W. 642, 185 Mo. App. 25.

App. 1915. Verbal claim for damages by
shipper of mules against railroad held a com-

pliance with the contract that plaintiff should

present any claim within 10 days. Blair

Horse & Mule Co. v. St. Joseph & G. I. Ry. Co.,

180 S.W. 412.

App. 1916. That notice of claim for de-

lay of a cattle shipment was sent to the build-

ing of another railroad company which was a

part of defendant's system held no ground
for objection, where defendant's claim agent

replied. Rissler v. Missouri Pac. Ry. Co., 183

S.W. G70.

App. 1916. Consignee's written receipt
for the delivery of live stock is not the written
notice of claim for damages required under
the bill of lading. Johnson v. Missouri Pac.

Ry. Co., 187 S.W. 282.

A failure to give written notice of claim
for damages to the carrier, within a certain

time after live stock was delivered, bars the

shipper's right of action. Id.

A written notice of claim for damages to

the carrier within a certain time after live

stock is delivered is not given by bad-order
notations on the freight bill. Id.
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Where bill of lading requires written no-

tice of claim for damages to the carrier within

a certain time after live stock is delivered,
oral notice to a station agent is ineffectual.

Id.

A written notice of claim for damages to

the carrier within a certain time after live

stock is delivered, as required by the bill of

lading, is not rendered unnecessary because a
station agent at destination knows of the in-

Jury to the stock. Id.

App. 1917. Live stock bill of lading pro-

visions, requiring reasonable notice of loss,

are enforceable. Moler v. Louisville & N. II.

Co., 195 S.W. 624.

App. 1920. In an action against a car-

rier for injuries to a jack shipped, where it

appeared that when the jack was removed
from the car at destination it limped, and

plaintiff called such fact to the attention of

defendant's agent, who placed the Jack in

plaintiff's control arid suggested that a named
veterinary bo sent for, such facts constituted

actual notice of the injuries to defendant

and a consent that plaintiff receive and care

for the animal. Schacle v. Missouri Pac. R.

Co., 221 S.W. 146, 204 Mo. App. 88.

App. 1920. The provisions of Interstate

Commerce Act, 20, as amended (49 USCA
20), that no notice of claim or filing of claim

shall be required where loss, damage, or in-

jury is due to delay or damage while being

loaded or unloaded, or damage in transit by
carelessness or negligence, had no application

where plaintiff predicated liability solely on

defendant's failure to safely transport live

stock without asserting carelessness or negli-

gence. Cunningham v. Missouri Pac. 11. Co.,

219 S.W. 1003.

App. 1924. Provision of contract requir-

ing shipper to give carrier notice of injury
to animals before they were removed from
carrier's possession licld inoperative, where
carrier was first to discover injury, and pre-

maturely ended shipment, and unloaded the

animals on refusal of connecting carrier to

accept. Morrow v. Wabash Ry. Co., 265 S.

W. 851, 219 Mo. App. 62.

App. 1924. Under a bill of lading re-

quiring shipper of live stock to give notice to

carrier before removal of live stock from its

possession, of any visible or manifest injury
to the live stock, shipper held not obliged to

give Kuch notice, where injury arose from
shrinkage, loss of weight, and debilitated con-

dition of the cattle produced by negligent de-

lay and confinement, In view of Amendment
of March 4, 1915, to the Interstate Commerce
Act (49 USCA 20). Sandker v. Wabash Ry.
Co., 287 S.W. 957; Phillippi v. Same, 207 S.
W. 930.

App. 1928. Filing action for damages
to horses and mules within six months of
accrual of damages held sufficient written no-
tice under shipping contract. Morrow v.

Wabash Ry. Co., 6 S.W.(2d) 628.

~218 (11). Waiver.

Discrimination as to waiver provisions, see

ante, <S=>32(2).

Sup. 1876. Plaintiff shipped cattle over
a railroad under a stipulation that no claim
for loss or damage should be allowed "unless
the same is made in writing before or at the
time the stock is unloaded." The cattle were
injured in a wreck, and 17 hours thereafter
the train reached the railroad's stockyards,
near midnight, in the rain, where the stock
was unloaded; plaintiff assisting the train-

men. Before the unloading began plaintiff

verbally notified the yardmaster that he would
not receive the stock, except under protest,
and asserted his claim for damages at that

time, without objection being made to the
form of Ju The yardmaster told plaintiff that
it was unnecessary for him to go to the com-

pany's office that night. On the next day,
with the yardmaster's consent, plaintiff drove
the cattle to his farm, 16 miles away, and
three days later he made written claim for

damages, which the railroad declined to pay.

Held, that the railroad waived the time in

which the written notice was to be given.

Rice v. Kansas Pac. Ry., 63 Mo. 314.

App. 1885. A shipper is excused from
complying with a provision of the contract of

shipment that written notice of a claim for

damages shall be given before the stock is re-

moved from the place of destination or place
of delivery of the same, where the railroad by
its own willful act refused to deliver the stock

at the point of delivery and destination, but,

on the contrary, sent it on another line,

against the shipper's protest, to a station 100
miles distant from any office of defendant.

Raker v. Missouri Pac. Ry. Co., 19 Mo. App.
321.

App. 1S95. Where, after a jack shipped
over defendant's road was injured, it was tak-

en to a distant point and killed by defendant's

employes, plaintiff was not required to give
the notice provided for in the bill of lading,

reciting that, in case of loss or damage, writ-
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ten notice of the claim therefor must be given
within five days after such loss or damage;
defendant's conduct making such notice un-

necessary. Richardson v. Chicago A. R.

Co., 62 Mo. App. 1.

App. 1899. In an action by a shipper of

live stock against a carrier to recover damages
for delay in transporting the stock, it ap-

peared that the contract of shipment stipulat-

ed that no claim for damages which might ac-

crue to the shipper should be allowed or sued
for by the shipper, unless a claim for the dam-
ages should be made in writing within five

days, from the time the stock was removed
from the cars. The carrier denied all liabil-

ity. Held, that letters written by the carrier

in reference to the shipper's claim for delay
in the transportation of stock, in which the

carrier denied liability on the ground that it

did not obligate itself to make any particular
time and that the delay was unavoidable, did

not tend to prove a waiver of the provision in

the contract ; the letters having been written

after the expiration of the i>criod fixed in the

contract Hamilton v. Wabash R. Co., 80 Mo.

App. 597.

App. 190U. Notice of injury to stock, re-

quired by a contract of shipment to l>e given

by the shipper as a condition precedent to

his right to damages for such injury, was
waived by the carrier, where it, on receiving

a partial and incomplete notice, refused to in-

vestigate the shipper's claim and denied lia-

bility. 101 Live Stock Co. v. Kansas City, M.

& B. R. Co., 75 S.W. 782, 100 Mo. App. 674.

App. 1904. Where a railroad company's
general freight agent makes no objection to

a claim for delay in transporting stock on

the ground that it is not verified as required

by the contract of shipment, but enters into

negotiations for a settlement with the shipper,

such conduct is evidence of a waiver of veri-

fication, sustaining the finding thereof by the

jury. Summers v. Wabash R. Co., 79 S.W.

481, 114 Mo. App. 452.

App. 1906. Where a carrier's general

freight agent made no objection to a claim

for a delay in the transportation of live stock,

because of a lack of verification, or because it

was not filed in time, but denied liability be-

cause the delay occurred on the line of a con-

necting carrier, plaintiff's alleged failure to

file the claim within the time required by the

bill of lading was waived, Ingwersen v. St.

Jx)uis & H. Ry. Co., 92 S.W. 357, 116 Mo. App.
139.

App. 1906. Where a contract for the

shipment of live stock provided that the ship-

per should not recover for loss of or injury to
the live stock unless he gave written notice
of the damage claimed within 10 days from
the date of delivery by the currier, this pro-
vision does not prevent the recovery where
correspondence of the carrier showed that it

received notice of the claim for damages and
rejected it on other grounds, making no ob-

jection as to notice. McFall v. Wabash R,

Co., M S.W. 570, 117 Mo. App. 477.

App. 1906. Where a currier of live stock
learned of an alleged loss, and proceeded to

investigate it through its general claim

agent, a provision of the contract for trans-

portation for a notice of any claim for a loss

is waived. Jones v. Quincy, O. & K. C. R.

Co., 94 S.W. 7,'J5, 117 Mo. App. 5X1.

App. 1900. Where a contract of ship-
ment required a verified claim for any damage
to be made within a specified time, and the

carrier retained an unverified claim without

objection during the period fixed for its pres-

entation, and investigated the merits of the

claim, any objection to the sufficiency of the

claim was waived. liushnoll v. Wabash R.

Co., 94 S.W. 1001, 118 Mo. App. (518.

App. 1900. Where a contract of ship-

ment requires any claim for damages to be

made within a certain time from the unload-

ing of the stock, the receipt of a claim by
the carrier within the required period and its

consideration on the merits without objec-

tion to its sufficiency amounts to an accept-

ance by the carrier of the claim as a full per-

formance of the condition. Ratliff v. Quincy,
O. & K. C. R. Co., 94 S.W. 1005, 118 Mo. App.
644.

App. 1906. A bill of lading bound the

shipi>er to give notice of a claim for damages
verified by affidavit. At the request of the

owner of a shipment of cattle, a third per-
son made out a detailed statement of the loss

and inclosed it in a letter to the carrier's

claim agent. The statement was not sworn
to. The letter informed the agent that the

claim was made in behalf of the owner and
at his request. The agent retained the state-

ment without objection, and acted on it

Held, that the carrier was estopped from ob-

jecting to the sufficiency of the notice. Farm-
ers' Bank of Laddonia v. Wabash B. Co., 95 S.

W. 286, 119 Mo. App. 1.

App. 1908. Where, after injury to a
horse while being unloaded from a car, no
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notice of its injury is given as required by the

shipper's contract, the fact that three months

thereafter an employ^ of the carrier, who was
not shown to have any authority to adjust

the matter, wrote a letter to the shipper rela-

tive to an adjustment, was not a waiver of

the required notice. Letts v. Wabash R. Co.,

Ill S.W. 138, 131 Mo. App. 270.

App. 1008. Notice of injury to cattle,

having been mailed in time to reach defend-

ant's claim agent within the time limited by
the contract, was not delivered until two days

beyond tbe time so fixed. Defendant's pen-

oral freight agent acknowledged receipt of the

notice, did not mention that it had been re-

ceived too late, but asked for further informa-

tion, promising to endeavor to arrange an

equitable settlement without delay. Held

to indicate an intention to waive notice enter-

tained prior to the expiration of the period

prescribed therefor. Vencill v. Quiney, O. &
K. C. R. Co., 112 S.W. 1030, 132 Mo. App.
Y>>

App. 1900. Where a verbal notice of a

shipper's claim for injury to live stock was

given to the carrier's claim agent at destina-

tion on the day of arrival, and the agent re-

fused to investigate the claim and instructed

the person giving the notice to sell the stock

and put in u claim for damages, delivery of

written notice of claim on the first day after

arrival as required by the bill of lading was
waived. (

1lubb v. St. Txmis & S. F. II. Co.,

117 S.W. 110, 13(5 Mo. App. 1.

A carrier inducing a shipper of live stock

to believe strict compliance with a stipulation
in the bill of lading for notice of the claim

as a condition precedent to recovery of dam-

ages to the shipment will be waived cannot

escape liability because of the shipi>er's omis-

sion to comply strictly with the requirement.
Id.

App. 1914. Provisions in an interstate

cattle shipping contract for immediate notice

of loss and for suit, if any, within six months,
held for the benefit of the carrier and might
bo waived, and were waived by the carrier

accepting a belated notice and holding the

same for investigation until after the six

months' limitation had expired. Sims v.

Missouri Pac. Ry. Co., 103 S.W. 275, 177 Mo.

App. 18.

App. 1914. Correspondence between a
carrier of live stock and the shipper held not
to have waived notice of the shipper's claim
for loss for shrinkage by delay in transporta-

tion. Riddler v. Missouri Pac. Ry. Co., 171 S.

W. 632, 184 Mo. App. 709.

A stipulation held not to show a waiver
of notice of the shipper's claim for loss from

shrinkage. Id.

App. 1915. Judgment for a shipper of

mules for injuries, rendered on the theory
that the station agent had waived the require-
ment of the contract of shipment that the rail-

road be notified in writing within one day,
could not stand, in view of the provision that

no agent of the road had authority to waive
its provisions. McElvain v. St. Louis & S. F.

R. Co., 180 S.W. 1018.

Plaintiff, shipper of mules, whose con-

tract with the road required written notice

of injuries and provided that no agent might
waive its provisions, complied therewith

when, upon oral complaint to the station

agent, the latter noted the condition of the

stock and within a day reported to the com-

pany in writing. Id.

Railroad's sending a traveling agent to

inspect mules injured in transit, and its fail-

ure to disaffirm, held evidence from which a

ratification of the station agent's unauthor-
ized act. in telling plaintiff shipper he need

not serve a written notice of injury because
he himself would notify the company, could

be inferred. Id.

App. 1910. Railroad, by treating claim
of shipper of hogs for shrinkage as filed in

time and being formally sufficient, denying
liability on the merits, waived formal compli-
ance with provision of contract of shipment
requiring written notice of claims for dam-
ages within ten days. Hull v. Chicago Great
Western R. Co., 1S5 S.W. 1155, 193 Mo. App.
425.

In case involving interstate shipment of

live stock, state court will apply federal rule

relative to waiver of compliance with provi-
sion of contract of shipment calling for writ-

ten notice of claims for damages. Id.

App. 1910. Bill of lading provision re-

quiring notice of claim within certain time
after delivery of live stock cannot be waived.
Johnson v. Missouri Pac. Ry. Co., 187 S.W.

282. See Carriers, <3=32(2) in this Digest.

App. 1917. Provision of written contract
for interstate shipment of live stock that ship-

per should give notice of any claim of dam-
age to carrier's agent at destination or be-

fore stock is mingled with other stock cannot

Consult Pocket Part for later cases. For explanation, see page iii.
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be waived by carrier. O'Briant v. Pryor, 19 ">

S.W. 759.

That carrier's agent knew of had condi-

tion of live stock on arrival, and made "bad
order" report to carrier, did not dii>enso with
notice of claim which shipper under contract

of interstate shipment was required to give.

Id.

App. 1918. Interstate carrier could not

lose right to rely on provision of contract

limiting time for suit by waiver or estoppel,
whether acts relied on occurred before or

after the expiration of the specified time in

view of the commerce act. Blair-Baker
Horse Co. v. Atchison, T. & S. F. liy. Co., 1200

S.W. 109.

By correspondence between shipper's at-

torney and carrier's agent, carrier held not
to have waived or lost by estoppel the right to

rely on provision of shipping contract limit-

ing time for suing. Id.

App. 1920. Where, in an action for inju-

ries to a jack shipped, plaintiff called the at-

tention of defendant's agent to the condition

of the animal when unloaded at destination,

and such agent suggested that a named veter-

inary be called, a written notice of injuries

was waived. Schade v. Missouri Puc. It. Co.,

221 S.W. 146, 204 Mo. App. 88.

A?p. 1920. The giving of notice in writ-

ing of loss or injury to an interstate ship-

ment of live stock and the filing of notice that

claim would be made and of the itemized

claim as required by the bill of lading were
not dispensed with by the railroad's agent's

knowledge of the loss or injury. Cunning-
ham v. Missouri Pac. R. Co., 219 S.W. 1003.

=219. Connecting carrier!.

Questions for jury, see post,

In itreneral.

Sup. 1881. In the absence of special con-

tract or knowledge of peculiar facts, a con-

necting carrier is guilty of no wrong in un-

loading cattle delivered to it by the initial

carrier and transferring them to its own cars.

McAllister v. Chicago, R. I. & P. R. Co., 74
Mo. 351.

App. 1880. Where plaintiff was familiar

with usages of defendant's business, and had
shipped cattle over defendant's road for five

years, and knew that defendant's road ran
from East St. Louis to Indianapolis, connect-

ing there with another road, which in turn
connected at Plttsburg with still another, and

knew that tho cars of defendant never ran
through on other lines unless there was a spe-
cial agreement with the shipper to that effect,

the mere giving of a through rate by defend-
ant on certain cattle from East St. Louis to

Philadelphia was not sufficient to show a con-
tract to carry beyond Indianapolis. McCar-
thy v. Torre Haute & I. It. Co., 9 Mo. App. 159.

Apji. 1S93. If a carrier was guilty of a
breach of contract for through shipment by
failing to carry the stock beyond the terminus
of its line, the shipi>er was not precluded from
recovering the natural and proximate dam-
ages occasioned to him by such breach, be-

cause he thereafter entered into another con-

tract with another carrier for the transpor-
tation of the stock to the point of their

original destination. llandley v. Chicago, R.
I. & P. Uy. Co., 55 Mo. App. 491).

App. 1900. Plaintiff shipped horses over
the line of a carrier, which were to be givon to

a connecting carrier at a point on the first

carrier's line, and taken by such connecting
carrier through to their destination. Plain-

tiff paid the flrst carrier for their transporta-
tion the entire distance, but the second car-

rier was not aware that its charges had been

paid, and refused to deliver the horses to

plaintiff without the payment of its charges.
Held that, as plaintiff did not accompany his

demand for the horses with a production of

his contract with the first carrier, or other

evidence of payment, his assertion that he
had paid the entire carriage was not conclu-

sive on defendant, and its refusal to deliver

was not in itself a conversion. Shewalter v.

Missouri Pac. Ry. Co., 84 Mo. App. 589.

App. 1901. In an action by a shipper of

live stock, to recover for the nondelivery of

a part of his shipment, it appeared by the

statement of facts that a third party was the
owner of a certain number of cattle, which
he intended to ship to Kansas City to be sold

by plaintiff for him ; that he delivered a part
of said cattle for shipment to the Soo road,
and that defendant, Milwaukee road, entered
into a contract with such third party, relating
to the shipment of said cattle over their road,
and also issued to him two bills of lading;
that said third party, on receiving said bills

of lading, drew a draft in favor of the bank,
with the bills of lading attached, which was
forwarded to Kansas City and paid by plain-

tiff; that the third party accompanied the

shipment, and that the agreement set forth in

the contracts between defendant and said
third party was to the effect that defendant
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was to transport the cattle to a certain sta-

tion at a specified charge. It further ap-

peared that, when the cattle arrived at the

Junction of the Soo road and defendant road,

the cars were switched to the track of defend-

ant, said third party still accompanying the

cuttle as the person in charge; that defend-

ant would not accept the cattle until said

third party had entered into a contract with

it in respect to the shipment of the cattle

(herein contained; that the cars were then

placed in one of defendant's Kansas City

trains, said third party accompanying the

same as the person in charge; that when the

train reached a certain station on defendant's

road said third party requested to have the

cattle unloaded for rest, water and feed,

which was permitted, and the cattle were un-

loaded into cattle pens maintained by defend-

ant ; that said third party, after the cattle

had been unloaded, instead of keeping them in

defendant's pens, removed them to an adjoin-

ing pasture without the knowledge of defend-

ant, and sold a part of the cattle and re-

shipi>e(l the remainder, which were all of the

cattle that reached Kansas City. It did not

appear that the Soo road, at the time it placed

the cars containing the cattle on defendant's

track, or at any time, had any dealings with

defendant as to the shipment, or that said

Soo road advised defendant of the existence

of a contract or bills of lading issued by the

third party to it. Held, that defendant, when
it found the car standing on its track with

said third party in charge, had a right to en-

ter into a separate and independent contract

with such party for the further transporta-

tion of the cars, and to receive the same as

if it was the first carrier to which such cattle

had been offered for transportation, without

reference to any transaction which had taken

place between the Soo road and such third

party. Robert C. White Live Stock Commis-
sion Co. v. Chicago, M. & St. P. R. Co., 87 Mo.

App. 330.

Defendant was not a connecting carrier.

Id.

App. 1911. In accordance with its usual

course of business, the carrier accepted a

shipment of cattle and issued a bill of lading

through to the destination. The carrier's line

ran only to an intermediate point, whence
the cattle would be carried over a different

line. A single freight charge was made for

the shipment. Held, that this was a contract

for a through shipment, and not merely for

the transportation of the cattle to the end of

the carrier's line and delivery there to an-

other carrier. -Miller v. Missouri, K. & T.

Uy. Co., 138 S.W. 002, 157 Mo. App. 638; Steck-
daub v. Same, 138 S.W. 904.

1918. Where a railroad company
furnished the cars for an interstate shipment
of stock and by its agent signed the bill of

lading, it is deemed the initial carrier, even
though the cars after being loaded were trans-

ported by a belt line to the track of such rail-

road company. Utz v. Chicago, B. & Q. Ry.
Co., 208 S.W. 640.

$=a219 (2). Delivery to neceedlnv car-
rier.

App. 1893. If a carrier, after making a
through contract of shipment, placed the spe-
cial car containing plaintiff's stock in the pos-
session of a connecting carrier, plaintiff's ac-

cepting the contract tendered to him by the

connecting carrier, after his stock had been
received by and was in possession of that com-

pany, was not an abandonment, under the

circumstances, by the shipper of his rights
under the prior contract. Handley v. Chica-

go, R. I. & P. Ry. Co., 55 Mo. App. 499.

App. 3903. Where the agents of a con-

necting carrier refuse to accept cattle ten-

dered by the initial carrier, because unaccom-
panied by a regular waybill, as required by a
rule of their company, responsibility for their

refusal is on the intial carrier, even though
it furnished information sufficient to have en-

abled the connecting carrier to receive and
properly bill the cattle. 101 Live Stock Co.

V. Kansas City, M. & B. R. Co., 75 S.W. 782,
300 Mo. App. 674.

App. 1919. Acceptance of a stallion for

shipment by defendant railroad sued for

failure to transport expeditiously after ac-

ceptance did not arise merely from the fact

that another connecting railroad set the ship-

per's car on the transfer track connecting the
two roads, where it was snowing at the time
so as t tie up traffic. Strother v. Atchison,
T. & S. F. Ry. Co., 212 S.W. 404.

=210 (.1). Food, water, and rent.

App. 1920. An initial carrier of inter-

state shipment of sheep is liable under the

Carmack Amendment (49 USCA 20) for fail-

ure of the connecting carrier to properly feed
and water at intermediate point, though, by
reason of stockyards' embargo at destination,

shipment could not be unloaded at destina-

tion, and for that reason was held at inter-

mediate point. Miller v. Quincy, O. & B. C.

R. Co., 225 S.W. 116, 205 Mo. App. 463.
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(4). Delay In transportation or de-
livery.

App. 1008. Where plaintiff's cattle were

consigned to a commission firm to receive the

cattle from the chutes at the stockyards, the

carrier was liable for a delay of 1V& hours

while the stockyards company transported the

cattle as a connecting carrier from the orig-

inal carrier's terminal station to the cattle

chutes. Vencill v. Quincy, O. & K. C. R. Co.,

112 S.W. 1030, 132 Mo. App. 722.

App. 1910. Where nn initial carrier and
a connecting carrier made an arrangement for

transportation of live stock at a through rate,

a part of which went to a terminal carrier

with whom the connecting carrier had an

agreement for sending its freight by the ter-

minal carrier on payment of a fixed compen-

sation, the terminal carrier was, in the ab-

sence of any showing to the contrary, the

agent of the connecting carrier, so that the

connecting carrier was liable for any delay
of the terminal carrier in transporting cat-

tie. -Wilburn v. Wabash R. Co., 129 S.W. 484,

148 Mo. App. 692.

Where an initial carrier and a connect-

ing carrier had an arrangement for the trans-

portation of live stock at a through rate, the

connecting carrier, guilty of delay in trans-

porting cattle, was liable for the damages
sustained. Id.

App. 1920. Where connecting carrier re-

fused to deliver interstate shipment of sheep
from Missouri at Chicago, because the stock-

yards there had issued an embargo against

Missouri sheep on account of rumor of foot

and mouth disease, which embargo was not a

legal quarantine in sense of being ordered by
the government, initial carrier was techni-

cally liable for the delay. Miller v. Quincy,

O. & K. C. R. Co., 225 S.W. 11G, 205 Mo. App.
463.

Where connecting carrier, on strength of

an embargo issued by the Chicago stock-

yards, held an interstate shipment within the

embargo at an intermediate point and there

unloaded them, no substantial damages could

be recovered against the initial carrier for

refusal to go on to Chicago, whereby the cat-

tle decreased in weight by the delay; the

evidence showing that there were no facilities

for unloading at any other place than the

stockyards, and that the embargo forbade

even unloading at stockyards. Id.

An initial carrier of interstate shipment
is liable under the Carmack Amendment (49

TJSCA 20) for delay in transit on other line

of connecting carrier to a different destina-

tion, consented to by shipper on refusal of

connecting carrier to proceed to original des-

tination because of a nonlegal embargo issued

by the stockyards at destination. Id.

(5). LOM or Injury.

App. 1901. Defendant was not liable to

plaintiff for a loss of the cattle sold by said

third party. Robert C. White Uve Stock

Commission Co. v. Chicago, M. & St. P. R. Co.,

87 Mo. App. 330.

App. 1908. Where a carrier received an-

imals and issued a bill of lading therefor to a

point beyond its own lino, and the bill of lad-

ing contained no provision limiting the ship-

ment to its own line, it agreed to carry to such

point, and hence was liable for any negligence
of its connecting carriers under Rev. St. 1899,

5222 (Ann. St. 1906, p. 2718), providing that,

when a railroad company issues bills of lad-

ing in Missouri, it shall be liable for any in-

Jury to the property caused by the negligence
of any other carrier over whose linos it may
pass. Holland v. Atchisou, T. & S. F. Ry. Co.,

114 S.W. 61, 133 Mo. App. 694.

App. 1911. Where defendants, connect-

ing carriers, contracted to ship certain mules
over their connecting roads from the point
of shipment to destination for an agreed

price, which they divided according to an

agreement between themselves, there was a

joint undertaking, and they were jointly lia-

ble for injuries sustained to one of the mules

because of the furnishing of a defective car.

Green v. Chicago, M. & St. P. Ry. Co., 137

S.W. 611, 156 Mo. App. 259.

App. 1911. Under Rev. St. 1909, 5446,

providing that when a carrier receives proper-

ty to be transported from one place to an-

other within or without the state, and issues

receipts or bills of lading, it shall be liable

for the negligence of any connecting carrier,

the receipt of cattlo to be transported beyond
its own line renders the carrier liable for the

negligence of the connecting carrier, in the

absence of a stipulation in tho bill of lading
to the contrary. Miller v. Missouri, K. & T.

Ry. Co., 138 S.W. 902, 157 Mo. App. 638;
Stockdaub v. Same, 138 S.W. 904.

App. 1911. Plaintiff bank furnished N.

money with which to buy horses in Kansas,
to be transported and sold in South Carolina,

on security of a bill of lading issued by de-

fondant M. company, reciting that the same
was consigned by M. to himself, or "shipper's

order," at destination. This bill was negotia-
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Me and was immediately transferred to plain-

tiff, and the horses transported to the end of

the M. company's line, where they were ten-

dered to defendant L. company, the connect-

ing carrier, which refused to accept them un-

der the "shipper's order" bill, whereupon the

horses were unloaded and negotiations had
between the L. company's agent and the agent
of the M. company and plaintiff's president
for a release of the order clause ; but plaintiff

having refused negotiations were continued

with the caretaker in charge of the horses,

who surrendered the live stock contract in his

possession, and contracted in the name of N.

for the further transportation of the horses

to destination, without the shipper's order

clause, naming a bank at destination as con-

signee. On arrival the horses were delivered

to N., who sold some of them and refused the

balance, which were sold by the railroad

company, and the draft sent by plaintiff to the

Imnk at. destination with the bill of lading for

collection remaining unpaid. Held that, since

the caretaker had no authority to change
the contract, and both railroad companies
had notice of that fact, their act in so doing
constituted a joint conversion of the horses,

rendering them liable as insurers for the

subsequent loss. People's State Savings
Bank v. Missouri K. & T. Ry. Co., 138 S.W.

915, 158 Mo. App. 511).

App. 11)16. Where an initial carrier is-

sued a through bill of lading for an interstate

shipment over more than one railroad proof
that the animals were injured in transit, with-

out proof of where the injury occurred, will

support judgment against it. Jones v. Louis-

ville & N. K. Co., 182 S.W. 1004.

App. 1918. Under the Carinack Amend-
ment, a connecting carrier, in case of an inter-

state shipment of stock, is not liable for an in-

jury resulting from the negligence of the

initial carrier. Utz v. Chicago, B. & Q. Ky.
Co., 1208 S.W. 040.

(6). Power to limit liability.

Sup. 1895. As Hev. St. 1S89, 944, pro-
vides that, whenever any property is received

by a carrier for transportation from one place
to another, such carrier shall be liable for the

negligence of any other currier to which such

property may be delivered, a carrier contract-

ing to transport cattle to a point beyond the

terminus of its line cannot, by contract, ex-

empt itself from liability for the negligence of

the carrier completing the transportation.
McCann v. Eddy, 33 S.W. 71, 133 Mo. 59, 35

L. R. A. 110, judgment affirmed (1899) 19 S.

Ct. 755, 174 U. S. 5SO, 43 L. Ed. 1093.

=s219 (7). Validity of contract limiting
liability.

App. 1916. In a suit against an Initial

carrier for damages by delay in transit, pro-
visions in a bill of lading requiring written
notice of claims held valid. Thompson v.

Atchison, T. & S. F. K. Co., 185 S.W. 1145.

In a suit against an initial carrier for

damages by delay in transit, provision in a
bill of lading requiring that suit for damages
be commenced within six months held valid.

Id.

App. 1917. Provision of interstate ship-
ment contract limiting the carrier's liability

to $100 per animal held valid under Carmack
Amendment to the Hepburn Act (49 IJSCA
20). Jordan v. Chicago, B. & Q. R. Co., 190

S.W. 417, transferred from Supreme Court

(1910) 191 S.W. 70, 269 Mo. 281.

A provision of an interstate shipment
contract that neither the initial carrier nor

any connecting carrier should be liable for any
damage to the animals shipped, unless claim

be made within ten days from the time the

animals were removed, to the carrier on
whose line the damage occurred, was valid.

Id.

=321 (8). Operation and effect of limita-
tion.

App. 1905. Where an initial carrier

failed to furnish a safe and sufficient car for

the transportation of hogs, by reason of which
the hogs escaped, such carrier was liable,

though the hogs escaped beyond the terminus

of its line, to which its liability was limited

by the shipping contract. Jones v. St. Louis

& S. F. U. Co., 91 S.W. 158, 115 Mo. App. 232.

App. 1906. By the first clause of a bill

of lading, defendant, the initial carrier,

agreed to transport certain cattle from ship-

ping point to destination. The second clause

declared that, if the destination was on de-

fendant's road, defendant would deliver the

cattle to the consignee at that point, but, if

the destination was beyond defendant's line,

it would deliver the property to the next con-

necting carrier, and another paragraph lim-

ited defendant's liability for loss or damage to

such as occurred on its own line, and declared

that its duty should cease on delivering the

stock to the connecting carrier. Held, that

the bill of lading was a through contract of

carriage, and that defendant was liable for

delay occurring through the negligence of a

connecting carrier. Ingwersen v. St. Louis

& II. Ky. Co., 92 S.W. 357, 116 Mo. App. 139.
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App. 1906. Rev. St. 1899, 5222, makes
n carrier issuing a bill of lading for a through
shipment liable for any loss to the shipment
caused by its negligence or the negligence of

any other carrier. A bill of lading bound the

initial carrier to transport cattle to the point
of destination, and stipulated that it should be

liable only for damages occurring on its own
line, and that it should not be responsible for

the delivery of the cattle within any specified

time nor for any particular market. Held,
that the carrier was liable for delay occur-

ring through the negligence of a connecting
carrier. Farmers' Bank of Laddonia v. Wa-
bash R. Co., 95 S.W. 286, 119 Mo. App. 1.

App. 1907. Rev. St. 1899, 5222, ren-

ders an initial carrier liable for the negli-

gence of a connecting carrier in the case of

a contract for a through shipment A con-

tract for the through shipment of cattle over

several lines provided that the initial carri-

er's liability would be limited to injuries on
its own line, and provided that no claim for

damages should be allowed unless a written

claim should be made within 10 days from the

removal of the stock from the cars, and that

in case of damage on a connecting line such

carrier should not be liable unless such claim

should be made to it. Held that, where cattle

were injured on a connecting line, it was no

defense to an action against the initial car-

rier that no notice had been given to it, arid

that no notice had been given to the connect-

ing currier, as defendant could not claim the

protection of a provision made for the benefit

of another, and the contract did not require

notice to defendant except where the injury
occurred on its line. Davis v. Wabash Ry.

Co., 99 S.W. 17, 122 Mo. App. 637.

App. 1908. A bill of lading for shipment
of live stock provided that no carrier should

be liable for loss or damage to freight shipped
unless it were proved to have occurred during
transit over the particular carrier's line, and
of this notice should be given, etc. It was
also provided that for loss or damage to

freight during transit the legal remedy should

be against only the particular carrier in

whose custody the freight was when lost or

damaged. Held, that it was not contemplat-
ed that in case of a loss on the lines of a con-

necting carrier notice should be given to the

initial carrier; it having stipulated that it

was not to be liable for such a loss. Holland
V. Atchison, T. & S. F. Ry. Co., 114 S.W. 61,

183 Mo. App. 694.

App. 1916. Since the prohibitions of the

Interstate Commerce Act forbid the waiver of

defenses open to a carrier, defendant's action
in receiving notice of a claim after the time

provided in the bill of lading held not to

waive the provisions of the bill of lading.

Thompson v. Atchison, T. & S. F. R. Co., 185
S.W. 1145.

App. 1917. An interstate shipment con-

tract held to require notice of damages to the
Initial carrier only when that carrier was
sought to be held and the negligence occur-

red on its line. Jordan v. Chicago, B. & Q.
R. Co., 196 S.W. 417, transferred from Su-

preme Court (1916) 191 S.W. 70, 269 Mo. 281.

App. 1920. Where a contract for an in-

terstate shipment of live stock provided that
the initial carrier should not be liable for loss

or damage after delivery to connecting car-

rier, the initial carrier, which was liable un-

der the Interstate Commerce Act for injuries

to the animals while in the hands of connect-

ing carrier, is not entitled to notice thereof,
the contract requiring notice of injury occur-

ring on the line of the initial carrier to be

given to it as a condition precedent to lia-

bility, and making the same requirement in

case of injury to the shipment while in the

hands of connecting carrier. Jordan v. Chi-

cago, B. & Q. R. Co., 226 S.W. 1023, 206 Mo.

App. 56.

=>22O. Actions against carriers of live
stock.

Actions for penalties for violation of regula-

tions, see ante, =19, 20.

=221. Nature and form.

App. 1876. In an action against a carri-

er by a shipper of cattle for negligence where-

by they were injured, plaintiff was not re-

quired to sue on his written contract with the

carrier; such written contract being a mere
modification in some respects of the obliga-
tions of the defendant imposed on it by law.

Lupo v. Atlantic & P. R. Co., 3 Mo. App. 77.

App. 1886. A petition alleged that

plaintiff contracted with defendant to carry
and transport for plaintiff a car load of cat-

tle, that one of the steers was allowed to es-

cape from the car, and that afterwards de-

fendant found such steer and sold and con-

verted it to its use, wherefore judgment was
prayed. Held, that the petition set out but
one cause of action, and that in trover.

Johnson v. Wabash, St. L. & P. R. Co., 22 Mo.

App. 597.

App. 1903. The fact that a shipment of
live stock is delayed, and the property in-
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jured and depreciated in value, will not give

the shipper the right to terminate the rela-

tion of bailment by abandoning the property,
and charging the carrier as for a conversion.

Spalding v. Chicago, B. & Q. R. Co., 73 8.

W. 274, 101 Mo. App. 225.

App. 1925. Common-law remedy avail-

able in shipper's action for delay in furnish-

ing cars and transporting live stock, notwith-

standing various* statutes. Warner v. St.

Louis-San Francisco Ry. Co., 274 S.W. 90, 218

Mo. App. 314.

. - Rights of action.

App. 1908. Action on a transportation

contract is properly brought in the name of

the consignor, whether he is the owner
o^

not,

and, in an action against a railway company
for injuries to horses shipped by plaintiff,

evidence that plaintiff was not the owner of

the horses was properly rejected. Van Bus-

kirk v. Quincy, O. & K. C. R. Co., Ill S.W.

832, 131 Mo. App. 357.

App. 1910. The person in whose name
a contract to transport live stock was made
is the proper party to sue thereon; owner-

ship of the stock being immaterial. Bennett

v. Chicago, R. I. & P. Ry. Co., 131 S.W. 770,

151 Mo. App. !23.

App. 11)14. The consignor of stock ship-

ped may recover for injuries to the ani-

mals without further proof of ownership.

Burr & Wiseman v. Quiney, O. & K. C. R.

Co., 163 S.W. 573, 181 Mo. App. 88.

App. 1920. Manager of farmers' live

stock shipi>ers' association, who attended to

slipping hogs and received and distributed re-

turns, held to have sufficient interest to main-

tain action against carrier for loss in ship-

ment (Jriggs v. St. Louis & H. R. Co., 285

S.W. 159.

<=223. Defenies.

Shipper's failure to accompany stock, see

ante, <217(1).

App. 1908. \Vhere a verbal agreement
is made between a shipper and a carrier to

furnish stock cars at a certain time, and to

deliver immediately, and this agreement is

breached by the carrier, the shipper docs not,

by subsequently shipping his goods in a car

furnished by the carrier, and taking a bill

of lading reciting that the carrier does not

agree to deliver the stock at destination at

any specified time, preclude himself from re-

covering damages for the breach of the oral

agreement. Meriwether v. Quincy, O. & K.

C. R. Co., 107 S.W. 434, 128 Mo. App. 647.

It is no defense to an action for breach
of an agreement to furnish cars at a specified
time that the carrier was unable to furnish
such cars on the date agreed on by reason
of heavy traffic, and portions of the answer
alleging such defense are properly stricken.

Id.

App. 1910. A carrier sued for delay in

transporting live stock cannot rely on de-

fendant's failure to give notice of his dam-
age on discovery thereof as required by the

contract where the contract was not in evi-

dence. Bennett v. Chicago, R. I. & P. Ry.
Co., 131 S.W. 770, 151 Mo. App. 293.

App. 1921). If an embargo on all live

stock shipments on account of weather con-

ditions was justified, it was a defense, in an
action for damages for failure to promptly
ship hogs, that the shipper was promptly no-

tilied thereof, even after the hogs were in the

pens ready for shipment. Stewart v. Chi-

cago, B. & Q. R. Co., 222 S.W. 1029.

App. 1925. Defendant's answer that in-

junction proceedings had been instituted

against striking shopmen held not to present
a defense. Warner v. St. Louis-San Fran-

cisco Ry. Co., 274 S.W. 90, 218 Mo. App. 314.

Defendant's answer as to exemption from

liability for delay in furnishing cars held

not to present a defense. Id.

Defendant's answer to count for delay
in furnishing cars, relative to plaintiff's fail-

ure to give notice before removing injured
stock from car, held not to present a defense.

Id.

(z=?224. Jurisdiction and venue.

App. 1911. Rev. St. 1909, 5446, pro-
vides that in any suit for loss or injury to

property transported plaintiff may join as

defcmlants the original carrier and all con-

necting carriers, and recover from the car-

rier through whose negligence the loss was
sustained, and may prosecute such action in

any county in which a suit may be maintain-

ed against either of the carriers. Held that,

where defendant B. Company transported
cuttle as a connecting carrier, plaintiff was
entitled to sue in the county from which the

cattle were shipped, and in which the initial

carrier did business, though defendant B.

Company's railroad did not pass through that

county, and it had not place of business there,

and was served in another county. Lay v.
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Chicago, B. & Q. R. Co., 138 S.W. 884, 157 Mo.

App. 407.

<g=>225. Time to me, and limita-
tions.

See explanation, page Hi.

$=226. - Parties.

Sup. 1883. The party in whose name a

contract for the transportation of cattle was
made was the proper party to sue for injury

to them iu transportation; the question of

ownership being immaterial. Atchison v.

Chicago, K. I. & P. Ry. Co., 80 Mo. 213.

App. 1919. Owners of a joint shipment
of cattle may join in a suit to recover dam-

ages sustained by each. McMickle v. Wabash
Ry. Co., 209 S.W. Oil.

. - Pleading.

(1). Complaint.

Sup. 1877. In an action for the recovery
of damages for the loss of hogs shipped over

defendant's road, begun Iwforo a justice of

the peace, a petition stating that plaintiff' de-

livered the hogs to defendant, who was a

common carrier, that defendant undertook

to convey the hogs to St. Louis, that only a

part of the hogs were delivered at St. Louis,

and that a certain number were not deliver-

ed, while irregular, is substantially an ac-

tion ex delict o. and is not bad. ('lark v. St.

Louis, K. C. & N. Ky. Co., 04 Mo. 440.

Sup. 18S4. In an action against a rail-

road company, the petition charged that de-

fendant did not exercise due and proper care

in the carriage of hogs belonging to plaintiff,

but that, on the contrary, the steamboat and

equipments thereof were imperfect and in-

sufficient, and that the defendant, its officers,

servants and agents, improperly and negli-

gently managed and conducted the steamboat,

whereby the hogs were destroyed by lire.

Held, that such allegation was sufficient, and
was not objectionable as failing to state a

cause of action. Carlisle v. Keokuk North-

ern Line Packet Co., 82 Mo. 40.

Sup. 1887. In an action against a com-
mon carrier to recover the value of a car

load of mules destroyed by fire through de-

fendant's negligence, the petition alleged the

delivery and loss of the property while in

defendant's possession as a common carrier,

and charged negligence in managing and op-

erating the train, whereby the car contain-

ing the mules was set on tire and the mules

destroyed. Held that, even without the last

allegation of negligence, the petition was
sufficient. McFadden v. Missouri Pac. Ry.
Co., 4 S.W. 081), 92 Mo. 343, 1 Am. St. Rep.
721.

Sup. 1908. Damages to the market
value of a horse injured in transportation
being general damages need not be specilical-

ly pleaded while loss of earnings or use of

animals being special damages must be spe-

cifically pleaded. Van Buskirk v. Quincy, O.

& K. C. R. Co., Ill S.W. 832, 131 Mo. App.
357.

App. 1889. In the absence of a special

contract and with certain other well-known

exceptions, a common carrier is liable as an

insurer, and therefore, where a shipper of

stock, in an action for its loss, did not draw
his petition upon the mere theory of charging
defendant on its common-law liability as a

common carrier, but further alleged that the

stock was killed through the negligence and
misconduct of defendant, the allegation of

negligence and misconduct might have been

regarded as surplusage. Doan v. St. Louis,

K. & N. W. Ry. Co., 38 Mo. App. 408.

App. 1897. A petition in a common-law
action against a carrier for failing to per-
form its duty to transport live stock delivered

to it for transportation, which alleges that

the live stock delivered to the carrier for

transportation died while in transit through
the negligence of the carrier, sufficiently al-

leges the carrier's negligence. Laclmcr v.

Adams Express Co., 72 Mo. App. 13.

App. 1900. A statement for delayed

shipment of cattle, alleging the receipt of

the cattle, which defendant for certain

freight charges undertook to transport and
deliver without delay, and averring a negli-

gent failure to promptly deliver them, re-

sulting in plaintiffs damage in a stipulated

sum, is sufficient in a justice's court, since it

apprises defendant of the nature of the com-

plaint and bars another action. Glasscock

v. Chicago, R. 1. & P. Ry. Co., 8(J Mo. App.
114.

App. 1902. In an action by a shipper

against a railroad company, apparently for

a breach of contract to furnish cars, the peti-

tion failed to set out the contract, but plead-
ed a failure of defendant to have cars ready
to receive the shipper's cattle at 1 o'clock a.

m., or until 4 o'clock a. m., which was to.)

late for the cattle to reach a certain Chicago
market, and asked for damages as though
defendant had thereby broken a contract.

Held, that the petition was fatally defective,
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as pleading at most a breach of an tmpleaded
contract. Currell v. Hannibal & St. J. R. Co.,

71 S.W. 113, 97 Mo. App. 93.

App. 1912. A shipper who alleges that
he cannot determine the liability of each car-

rier because of their close business arrange-
ments held not relieved from stating a cause
of action against the initial and connecting
carriers jointly or from proving a joint re-

sponsibility. Otrich v. St. Louis, I. M. & S.

Ry. Co., 144 S.W. 3109, 164 Mo. App. 444,

adopting opinion (1911) 134 S.W. OG5, l.
r>4 Mo.

App. 420.

App. 1915. A petition held to state a
good cause of action for breach of a carrier's

contract to furniKh cars for a cattle ship-
ment on a specified day. Dalton v. St. Ixmis,
I. M. & S. Ry. Co., 173 S.W. 77, 187 Mo. App.
091.

App. 1917. Petition asking damage to

stock shipment from carrier's delay is suffi-

cient if it charges facts showing unreason-
able time consumed in transit with a gen-
eral charge that it was a negligent delay.
Baker v. Hush, 194 S.W. 1001.

App. 1919. The defenses that loss was
caused by the evil propensities of live freight,
or hy the act of the public enemy, or by the
act of God, need not be referred to in the

petition, but should be set up in the answer.

Hoyd v. St. Louis Express Co., 211 S.W.
702.

App. 1920. Plaintiff's petition, alleging
the loading of a hog in good condition for

transportation by defendant express compa-
ny to a fixed destination and delivery of the

hog dead, is not only sufficient to state a
cause of action, but is sufficiently definite and
certain, so as not to be subject to a motion
to make more definite and certain. lirown-

ing v. Wells Fargo & Co. Express, 211) S.

W. 005.

App. 1922. Petition for death of hogs in

transit alleging 14 hours was a reasonable
timo for transportation, but that defendant
negligently handled the car while transport-
ing the hogs and did not transport them in

14 hours, and that, by reason of the negligent
handling of the hogs, and the failure to de-
liver them in a reasonable time, certain of
them died, held based on negligence both in

the handling of the car and in delay. Cloyd
v. Wabash Ry. Co., 240 S.W. S85.'

App. 1924. Petition, alleging notice to

defendant railroad's station agent to furnish

car on certain day, his assurance that it

would be furnished thereon, failure to do so,
and "that such delays were unreasonable,"
etc., held suflicient, at least after verdict, to
state cause of action for negligent failure to

provide cars on reasonable notice of time
they were needed. Walters v. Kansas City
Southern Ry. Co., 260 S.W. 491.

App. 1920. Complaint against carrier
for death of hogs held grounded on common-
law liability as insurer. Griggs v. St. Louis
& 11. R. Co., 285 S.W. 159.

=>227 (2). Anftwer.

App. 1901. In an action against a car-
rier for loss of an animal while in transitu,
defendant pleaded a certain contract of af-

freightment. Plaintiff did not pretend to con-
trovert the existence of such contract, but
only the legal effect claimed for it by plain-
till. Jleld, that no reply was necessary.
Bowring v. Wabash Ry. Co., 90 Mo. App. 324,

App. 1902. The answer, after a genera (

denial, alleged a contract whereby it was to
furnish cars on a certain day, in time for

plaintiff's cattle to reach the Chicago market
of a certain other day, and alleged that the
ciars were in readiness for plaintiff's use in

due time, but that plaintiff refused to take
them. The replication admitted the contract
as pleaded in the answer. Jleld. that the sub-

sequent pleadings did not supply the defects
of the petition so as to justify a trial on the

theory of an m iplea (led contract whereby de-

fendant agreed h> have the cars ready at 1 a.

m., and not for failure to furnish cars in time
for the Chicago market. Currell v. Hannibal
& St. J. R. Co., 71 S.W. 113, 97 Mo. App. 93.

App. 1!KX>. A carrier sued for damages
to a shipment of cattle shipped under a spe-
cial contract stipulating that it should not
l>e liable unless n claim in writing was filed

within a siwcilietl time, must, in order to avail
itself of the failure of the shipper to give
notice of a claim, plead the same, though it

files the contract with its answer. McNealey
v. Chicago, H. & Q. Ry. Co., 95 S.W. 312, 119
Mo. App. 2(K).

App. 190*. Where the petition in an ac-

tion against a carrier for breach of an agree-
ment to furnish cars at a specified time con-
tains a c-ount seeking to recover for damages
to the shipper from delays in transit, the de-

fense that the carrier was unable to furnish
the cars as agreed on l>ecause of the press of
business as to such count is wholly irrelevant
and properly stricken. Meriwether v. Quincy,
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O. & K. C. R. Co., 107 S.W. 434, 128 Mo. App.
647.

App. 1909. Under Rev. Sft 1809, | 604

(Ann. St. 1906, p. 631), authorizing u general
or specific denial and requiring the statement
of new matter constituting a defense, a car-

rier, when sued in tort by a shipper of stock,

must affirmatively plead the contract of car-

riage requiring notice of loss or injury to the

stock. Libby v. St Louis, I. M. & S. Ry.
Co., 117 S.W. 659, 137 Mo. App. 276.

App. 1916. In action against carrier for

danuagies to an interstate shipment of hogs,
if defendant wished to rely on defensive

terms in written contract not pleaded by
plaintiff, it could set up written contract to

obtain benefit of its provisions. Bowles v.

Quiucy, O. & K. C. R. Co., 187 S.W. 131.

App. 1920. The carrier to be excused
from liability for death of a hog in transit

must plead and prove that it died from its

own Inherent weakness or vice. Burgher v.

Wabash Ry. Co., 217 S.W. 854.

Reply.

See explanation, page Hi.

<@3=>227 (3). laanea, proof, and variance.

Sup. 1883. The petition alleged injury to

cattle in transportation by reason of defend-

ant's negligently causing them to be loaded
into a defective and unsound car, and by
reason of negligence in reloading and trans-

I>onting them. Held, that evidence respect-

ing the bedding in the car was improperly
admitted. Atchison v. Chicago, R. I. & P. Ry.
Co., 80 Mo. 213.

App. 1885. Under an allegation that,

after plaintiff had placed cattle in defendant
railroad company's stock pens for transporta-

tion, defendant failed to furnish cars within
the time agreed in the contract of shipment,
whereby plaintiff was damaged, plaintiff may
show that the pens were in a muddy condi-

tion, without a specific allegation of that

fact/ Armst rong v. Missouri Pac. Ry. Co., 17
Mo. App. 403.

App. 1894. Where the defense, in an ac-

tion to recover mules shipped over defend-
ant's railroad, was that the freight to E. was
the amount named in the bill of lading, and
that by a new contract plaintiffs agreed to

pay an additional amount as freight to their

destination, and no mistake was alleged, the

admission of evidence of a mistake in the bill

of lading was error. Scott Bros. v. Chicago
& A. R. Co., 57 Mo. App. 345.

App. 1894. Where the petition in an ac-

tion for injury to cattle by reason of the

breaking of a stock-yard fence, permitting
them to be stampeded, alleged that plaintiff

arranged with defendant for a compensation
to ship the cattle, and the answer was a
general denial, it was not error to exclude
the bill of lading, which was given to plain-
tiff after the cattle had escaped and were
injured, and which was offered to escape lia-

bility under a clause contained therein, since

under a general denial a defense in confes-

sion and avoidance cannot be made. Cooke
v. Kansas City, Ft. S. & M. R. Co., 57 Mo.

App. 471.

App. 1899. A variance between a peti-
tion changing that defendant agreed to carry
horses from Kansas City to Indianapolis, and
the written contract introduced in evidence,

showing that it merely undertook to trans-

port the stock from Kansas City to St. Louis
and there deliver to a connecting carrier, was
immaterial, where, under the further alle-

gations of the petition, it clearly appeared
that plaintiff sought only to hold defendant
for damages done to the horses while carried
from Kansas City to St Louis^ Cash v. Wa-
bush R. Co., 81 Mo. App. 109.

App. 3903. In an action by a shipper of
live stock against a carrier, the shipper al-

leged that the property was never received

by him at its destination, and was utterly
lost to him. The carrier answered, alleging
that the property toad been abandoned to it

by the shipper while in transit, and that it

had forwarded the property to market and
sold it on the shipper's account, and tendered
him the proceeds. This tender was renewed
in the pleading. Held, that issues as to

whether the amount tendered was the not
amount actually realized from the sale, and
whether it was the amount that should have
been realized, were not detenninable under
(the pleadings. Spalding v. Chicago, B. & Q.
R. Co., 73 S.W. 274, 101 Mo. App. 225.

App. 1906. Where, in an action against
a carrier for loss of certain sheep, plaintiff

alleged that the sheep were lost because of
defendant's negligence and carelessness and
unnecessary violence in handling its trains

carrying the sheep, but the proof showed
that the sheep were lost from the carrier's

pens before their transportation was begun,
there was a fatal variance. Ficklin & Son v.

Wabash R. Co., 92 S.W. 347, 115 Mo. App.
633.

App. 1900. Under the statute making
the initial carrier responsible for any loss
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unstained from negligent delay In the car-

riage of live stock, whether such carrier or
a connecting carrier was at fault, proof that
the delay in the transportation of plaintiff's
cattle arose from the negligence of a con-

necting carrier constituted a material vari-

ance from the petition alleging such delay
to be that of the initial carrier. Ingwersen
v. St. Louis & H. Ry. Co., 92 S.W. 357, 116
Mo. App. 139.

App. 1907. Where, In an action against
a carrier for delay in transportation of cut-

tle, plaintiff alleged that the delay was the
result of the carrier's negligence, mere proof
that the tornsportat ion extended beyond a
reasonable time was Insufficient to charge the
carrier with the results of such delay, in the
absence of a showing that the delay was
caused by the carrier's negligence. Ecton v.

Chicago, B. & Q. Ry. Co., 102 S.W. 575, 125
Mo. App. 223.

Where, Ln an action for delay In trans-

portation of cattle, plaintiff based his right
to recover in his pleading on defendant's

negligence in delaying the train at numerous
points, objections that the train was the

only train on which he was allowed to ship
them, when in fact defendant had other trains

that made a faster schedule, and that the
train did not run as fast as it should, and
that its schedule was unreasonably slow,
were not within the issues. Id.

App. 1908. A petition in an action for

Injuries to a horse while being unloaded from
u car alleged that the platform where de-

fendant required plaintiff to unload the horse
was a dangerous and unsafe place to unload
and from which to remove the horse, and
that the injury was caused by the foot of the
horse be>ing naught 011 a spike in the track

adjoining the platform. The evidence showed
that the platform itself was safo, but that in

being led from the- platform tho horse stepped
on a projecting spike on an adjoining track,
and was injured. Held, that the evidence was
sufficient to sustain the allegations of the

petition and to show negligence, though the

platform itself was safe. I/otte v. Wabash R.

Co., Ill S.W. 138, 131 Mo. App. 270.

App. 1909. In an action for damages to
horsos shipped, claimed to have been caused
by defendant's negligence in handling the
train by which some of the horses were
thrown down and Injured, evidence was im-

properly admitted to show damage caused
by delay at a junction point In forwarding
the horses. Itarr v. Quincy, O. & K. O. R.

Co., 120 S.W. Ill, 138 Mo. App. 471.

App. 1909. Where plaintiff's cause of ac-
tion for damages for a carrier's delay in

transix>rt,atioii of cattle was based entirely on
the a!le>ed breach of carrier's obligation to

transport the cattle within a reasonable time,
evidence that a portion of the delay was
caused by the carrier's breach of a parol con-
tract to furnish cars sanded and bedded, so
that they might be Immediately used, was
inadmissible. Burgher v. Wabash R. Co., 120
S.W. 673, 139 Mo. App. 62.

App. 1910. Where the only cause of ac-
tion declared on in the petition was defend-
ant railroad's negligent failure to transport
plaintiff's hogs promptly, plaintiff could not
recover for injuries to the hogs while being
loaded or unloaded by defendant's employes.
Hunter v. St. Louis Southwestern R. Co.,

120 S.W. 254, 147 Mo. App. 28.

App. 1912. Where a shipper of live

stock brings an action against the carrier on
the ground of neglige-nee, he cannot pec-over

on mere proof of delay, without evidence
of negligence. McDowell v. Missouri Pac.

Ry. Co., 152 S.W. 435, 167 Mo. App. 576.

App. 1917. Plaintiff could not recover

damages caused by rough handling of stock

shipment where the only negligence alleged
was carrier's delay. Baker v. Bush, 194 S
W. 1061.

App. 1918. In action for damages to in-

terstate shipment of live stock, whore rail-

road company's liability was governed by
Carmack Amendment as altered by Cummins
Amendment of 1916, held, that plaintiff, hav-

ing alleged company's negligence instead of

relying on its common-law liability as insurer,
must prove it as alleged. Robinson v. Bush,
200 S.W. 757, 191) Mo. App. 1S4.

App. 191S. Where a shipper seeking to

recover for injuries to live stock bases his
action on negligence of the railroad company
instead of its liability as an insurer, he must
prove the negligence as alleged. Crow v.

Bush, 200 S.W. 762.

App. 1919. In action for unreasonable

delay in delivery of cattle shipment, plain-
tiffs cannot recover, where their evidence*

discloses an excusing cause, though no ex-

cusing cause was pleaded. McMickle v. Wa-
bash Ry. Co., 209 S.W. 611.

App. 1919. Whore express company,
sued for loss of hog, did not plead the de-

fense that the loss was caused by the inher-

ent viciousness of propensities of tho hog,
defendant had no right to show it or claim
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protection from It, unless It appeared in the

testimony of plaintiff. Boyd v. St. Louis Ex-

press Co., 211 S.W. 702.

App. 1920. In an action against a rail-

road for breach of an inseparable contract

for the shipment of cattle and the furnishing

of cars therefor, the cause alleged was not

supported by evidence showing a contract

made verbally over the telephone for the fur-

nishing of cars, and a shipment contract in

writing. Thee v. Wabash Ry. Co., 217 S.W.

566.

App. 1020. In an action against the fed-

eral Director General of Railroads for dam-

age to live stock in transit, whew plaintiff

did not prove the allegation, on which he

based recovery, that the expression in the

contract of shipment "StUiour re-lease" had a

well-known, usual, and customary meaning
which meaning was the Iwisis of his claimed

cause of action, judgment for him cannot

stand. Bradford v. McAdoo, 211) S.W. 92,

202 Mo. App. 412.

App. 1922. In an action few negligent

delay in transporting live stock to market,

an objection that the shipper could not re-

cover for negligence in placing the cars on a

side track and leaving the cattle where they

could not get sufficient air and ventilation,

since the shipper's agent saw where they

were placed and made no complaint, held

untenable, it being tantamount to a plea of

estoppel or waiver, and, since the answer

was only a general denial, the carrier could

not be heard to urge the defense. Neely v.

Hines, 237 S.W. 900.

App. 1922. Where recovery for the death

of hogs during shipment was sought solely

for the breach of the carrier's common-law

duty to deliver in as good condition as when

received, the shipper need not allege neg-

ligence on the part of the carrier, and is un-

der no duty to show negligence until the car-

rier pleads and proves facts tending to bring

the loss within one of the exceptions to a car-

rier's common-law liability ; such exceptions

being the act of God or the public enemy, the

inherent vices, propensities, or disease of the

animals, or the fault of the shipper. Eris-

man v. Wabash Ry. Co., 243 S.W. 237.

App. 1924. Where plaintiff suing for in-

juries to animals in transit declared on com-
mon-law contract, and proved special con-

tract inconsistent with common-law liability

of defendant, there was failure of proof, and
demurrer to evidence should have been sus-

tained. Morrow v. Wabash Ry. Co., 265 S.

W. 851, 219 Mo. App. 62.

App. 1925. In action for death of live

stock during shipment, proof of specific acts

of negligence not necessary under general

allegation thereof. Long v. American Ry. Ex-

press Co., 274 S.W. 906, 219 Mo. App. 451.

App. 1926. Testimony as to amount ofi

shrinkage of sheep and lambs when taken by
shipper from stock pens, put on pasture, and
later shipped to market, held incompetent.
Mourer v. Wabash Ry. Co., 280 S.W. 1050.

App. 1926. Shipper in case of injury
to animals in unaccompanied live stock ship-

ment, under general charge of negligence, need

not prove specific acts. Shaffer v. American

Ry. Express Co., 282 S.W. 725.

App. 1927. Court properly refused to

require plaintiffs to introduce contract of

shipment which was not made part of case

against carrier. Morrow v. Wabash Ry. Co.,

289 S.W. 343.

App. 1929. Evidence of fact, not alleged,

that delay in shipment of cattle caused change
in condition, decreasing market value, held

inadmissible. Crowell v. St. Louis-San Fran-

cisco Ry. Co., 11 S.W.(2d) 1055.

Evidence.

(1). PreMninptlona and burden of
proof in general.

Sup. 1877. Where a contract for the

shipment of hogs relieves the carrier from all

liability except that caused by its negligence,

the burden of proving negligence on the

carrier's iwirt, which will entitle the shipper
to recovery, is on the shipper. Clark v. St.

Louis, K. C. & N. Ry. Co., 64 Mo. 440.

Sup. 1900. Under Rev. St. 1889, 2594,

providing that an injury to live stock, where
two different kinds are shipped in the same

car, shall be presumed to result from the

mixed shipment, it is error to instruct that

the presumption is rebutted by showing the

failure of the carrier to furnish cars with

trapdoors, as required by section 259D. Pad-

dock v. Missouri Pac. Ry. Co., 56 S.W. 453,

155 Mo. 524.

Cattle and hogs were shipped in a. car
which was not provided with trapdoors, as

required by Rev. St. ISM), 25JK). There was
a partition in the car, buit the hogs could get

through it. An agent of shipper was with
the stock, and when they got in a bunch he
tried to get them up from the outside, and
then asked a train man for an ax to get into

the car, and was informed that there wat*

none. When the stock reached the destina-
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tirm several hogs were dead, and were sold

without notifying the carrier. Held not suf-

ficient to rebut ithe presumption created by
section 2594 that the injury was a result of

the mixed shipmentId.

Sup. 1919. In an action against a rail-

road for damage to u shipment of live stock,

the instruction thut mere delay, of itself, was
no evidence of negligence, without explana-
tion and qualification of what wus meant by
mere delay, wus proi>erly refused, as contrary
to Public Service Commission Act, 40 (Rev.
St. 1909, 3121, us amended by Acts 1913, p.

177). Cunningham v. Chicago & A. R. Co.,
215 S.W. 5.

App. Where live stock injured in trunsit

was accompanied by the owner, his agent,
or representative, the burden is on the owner
to show the currier's negligence. (1886) Mc-
Beath v. Wubush, St. L. & P. Ry. Co., 20 Mo.

App. 445; (1912) Cunningham v. Wubush R.

Co., 149 S.W. 1151, 167 Mo. App. 273; (1916)

Kolkmeyer v. Chicago & A. R. Co., 182 S.W.

794, 192 Mo. App. 188; Cunningham v. Chica-

go & A. R. Co., 182 S.W. 1033; Bailey v.

Sume, 182 S.W. 1034.

App. 1894. Where, on the day after the

arrival of live stock, and notice to the con-

signee of the arrival thereof, the currier re-

fused to deliver it on the tender of u certain

amount, it cnnnot be assumed that the re-

fusal wus merely because the amount ten-

dered wus not equal to the amount claimed
for freight, and not because it did not include

the day's charges for feed, which the car-

rier, with the consignee's consent, had caused
to be given to the animals. Scott Bros. V.

Chicago & A. R. Co., 57 Mo. App. 345.

App. 1895. In an uction against a rail-

road company for injuries to hogs shipped
over its line in u cur with cuttle, evidence

examined, and licld to overcome the presump-
tion that the injuries resulted from such
mixed shipment, arising from Rev. St. 1889,

2594, providing that, in mixed shipments, the

shipper must assume the risks incident to

isuch shipments. Paddock v. Missouri Puc.

Ry. Co., 60 Mo. App. 328.

App. 1896. In an action against a car-

rier for dumuge to live stock, it is not suffi-

cient for the shipper to show merely thnt the
stock was delivered in good condition and
that it was redelivered in a damaged condi-
tion

; but he must go further, and offer some
evidence tending to prove an injury by human
agency, causing or concurring to cause the

loss. Hunce v. Pacific Express Co., 66 Mo.
App. 486.

App. 1902. Evidence that it took 24
houra to transport cuttle to a certain place,
when the usual time was from 13 to 15 hours,
and that the train was delayed at more than
one place from 2 to 4 hours, is sufficient to
raise a presumption of the currier's negli-
gence, in tin uction by the shipper for dam-
ages. Anderson v. Atchison, T. & S. F. Ry.
Co., 67 S.W. 707, 93 Mo. App. 677.

App. In an action for damages from de-

lay resulting in loss, it is not sufficient for

plaintiffs merely to show delay, but the bur-
den is on them to prove negligent delay.
(1904) McCrury v. Chicago & A. Ry. Co., 83
S.W. 82, 109 Mo. App. 5(57; (1906) Ratliff v.

Quincy, O. & K. C. R. Co., 94 S.W. 1005, 118
Mo. App. 644; (1909) Clark v. St. Joseph &
O. I. Ry. Co., 122 S.W. 318, 138 Mo. App. 424;
(1911) Lay v. Chicago, B. & Q. R. Co., 138 S.

W. 884, 157 Mo. App. 467; (1913) Gregory
v. Chicago, B. & Q. R. Co., 160 S.W. 830, 174
Mo. App. 550; (1914) Weesen v. Missouri
Puc. Ry. Co., 162 S.W. 304, 175 Mo. App. 374;
(1915) Hunt. v. St. Louis, I. M. & S. Ry. Co.,
173 S.W. 61. 187 Mo. App. 639; Dalton v.

Sume, 173 S.W. 77, 187 Mo. App. 691 ; (1921)

Net-ley v. I lines, 227 S.W. 650, 206 Mo. App.
621 ; (1922) Ilowell v. Hines, 236 S.W. 886 :

Neely v. Hines, 237 S.W. 906; Hurrison v.

Chicago & A. II. Co., 239 S.W. 871, 209 Mo.
App. 526; Cloyd v. Wubush Ry. Co., 240 S.

W. 885; (1924) Sundker v. Wubush Ry. Co.,

267 S.W. 957; Phillippi v. Same, 267 S.W.
900.

App. 1905. Where hogs were lost in

trunsit, it would be presumed, in the absence
of proof to the contrary, that they escaped
while in the bunds of the lust connecting cur-

rier. Jones v. St. Louis & S. F. R. Co., 91 S.

W. 158, 115 Mo. App. 232.

App. 1906. Where, in an action against
a carrier for delay in shipping plaintiff's cut-

tle, plnintiff founded his cause of uction sole-

ly on defendant's negligence in furnishing
curs and in transportation, the burden was on

plaintiff to show that defendant wus negligent
in fact either in furnishing the curs or in the

transportation, and that such negligence was
the proximate cause of the dumuge suffered.

Fieklin v. Wubush R. Co., 93 S.W. 861, 117
Mo. App. 211.

App. 1906. In an action for injuries to

live stock in shipment, proof that the injuries
resulted from a delay caused by a wreck on
the carrier's road ruised a presumption of
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negligence on the part of the carrier. Me-
Fall v. Wabash R. Co., 04 S.W. 570, 117 Mo.
App. 477.

App. 1906. In an action against a car-

rier for damages to a shipment from the al-

leged negligence of the carrier, the burden is

on plaintiff to prove negligence. Fulbright
v. Wabash R. Co., 94 S.W. 992, 118 Mo. App.
482.

App. 1908. In an action against a rail-

way for failure to provide within a reason-

able time cars for plaintiff's shipment of live

stock, the burden was on plaintiff to show
that defendant owned and operated a railroad

at the shipping point. Brandon v. Atchison,
T. & S. F. Ry. Co., 114 S.W. 540, 134 Mo. App.
89.

App. 1909. Proof that delay in the

transportation of a shipment of stock was
caused by a wreck of the train established a

prima facie case of negligence; and the car-

rier, to escape liability, must prove that the

wreck was an unavoidable accident. Thomp-
son v. Quincy. O. & K. C. R. Co., 117 S.W
1193, 13U Mo. App. 404.

App. 1909. The burden is on a shipper
who sues a carrier for injuries to one of two
animals shipped together to s>how that the

animal injured did not receivo its injuries by
reason of the vicious propensities of the other

animal, but the burden is sustained by very

slight proof, and may lx> established by col-

lateral circumstances affording a reasonable

inference of negligence on the carrier's part.

Foust v. Lee, 119 S.W. 505, 138 Mo. App.
722.

App. 1910. In an action against a car-

rier for delay in carrying a shipment of live

stock, plaintiff sustains his burden of proving
that the de-lay was the result of negligence by
showing that the transportation was inter-

rupted by a wreck on defendant's road, with-

out showing that the wreck was the result of

negligence, as a wreck is presumed to have
resulted from negligence. Halm v. St. Louis,
K. (\ & C. K. Co., 125 S.W. 1185, 141 Mo. App.
453.

In an action for delay in the transporta-
tion of live stock, the burden is on the ship-

per throughout the trial to show that the
cause of the delay was negligence by the
carrier. Id.

App. 1910. In an action against a car-

rier ifor damages by delivering inferior cattle

belonging to another to plaintiff's consignee
in place of those shipped by him, the burden
Is on plaintiff to show the market value of the

cattle shipped and those delivered as his, to
enable the Jury to determine the difference
in assessing damages. Edwards v. Lee, 126
S.W. 194. 147 Mo. App. 38.

App. 1910. One suing a carrier of live

stock for negligent loss and delay in trans-

portation, not based on a breach of his com-
mon-law duty as insurer, has the burden to

prove negligence. Decker v. Missouri Pac.

Ry. Co., 131 S.W. 118, 149 Mo. App. 534.

Mere proof of unusual delay in trans-

porting live stock does not of itself show nvfr

ligence, but circumstances even slightly tend-

ing to show a negligent origin of the delay
will support an inference of negligence. Id.

Where live stock were lost in transporta-
tion and the circumstances are unexplained,
it is presumptive evidence of the carrier's neg-
ligence. Id.

App. 1913. Shipper held to have the bur-
den of showing that injuries to live stock not

pointing to external violence were due to the
carrier's negligence, and an Instruction that,

having proved a delay in transportation, the*

burden was on the carrier to show that it was
not the result of negligence, was erroneous.
Winslow v. Chicago & A. R. Co., 157 S.W.

96, 170 Mo. App. 617.

App. 1915. Shipper of live stock fir/cZ to
have burden of establishing

1

negligence by af-

firmative proof, where cause of action for de-

lay in transportation arose prior to amend-
ment of Rev. St. 1909, 3121, by Laws 11)13,

p. 177. Smith v. Missouri Pac. Ry. Co., 183
S.W. 701.

App. 1916. Mere delay in the delivery of
live stock at destination, unless very extra-

ordinary does not raise inference of negli-

gence of carrier. Patterson v. Chicago & A.

Ry. Co., 1H2 S.W. 1034.

No negligence can be imputed to a car-
rier because of a delay overnight at a divi-

sion point in making connection with a train
on the carrier's branch line. Id.

App. A carrier of live stock has the bur-
den of explaining or excusing a delay. (1917)
Baker v. Bush, 194 S.W. 1061 ; (1920) Scharte
v. Missouri Pac. R. Co., 221 S.W. 146, 20-1 Mo.
App. 88.

App. Mere proof of injury to shipment
of live stock in transit will not make prima
facie showing of negligent operation of train
so as to cast burden of disproving negligence
on carrier. (1918) Robinson v. Bush, 200 S.
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W. 757, 199 Mo. App. 184; (1922) Cloyd v.

Wabash Ry. Co., 240 S.W. 885.

App. 1919. In case of an interstate ship-

ment of stock, questions of burden of proof
are a matter of substance and are not con-

trailed by the laws of the several states ; so

a shipper urging negligent delay has the

burden of proof, regardless of the state stat-

ute, that being the ordinary rule. Berry v.

Chicago & A. R. Co., 208 S.W. 622.

App. 1919. In action for delay in inter-

state shipment of live stock, burden of prov-

ing that delay was occasioned by defendant's

negligence was upon plaintiff, notwithstand-

ing Laws 1013, p. 177, making proof of unrea-

sonable delay prima facie evidence of neg-

ligence ; the burden of proof being a matter

of substance, and hence governed, as to in-

terstate shipments, by the federal laws, and

not the state laws. Baker v. Schaff, 211 S.

W. 103.

App. The carrier to be excused from lia-

bility for death of an animal in transit must

prove that it died from its own inherent weak-

ness or vice. (1919) Boyd v. St. Louis Ex-

press Co., 211 S.W. 702; (1920) Burgher v.

Wabasii Ry. Co., 217 S.W. 8.14.

App. 1920. In an action by a shipper of

cattle for damages caused by delay in transit,

the burden was upon the carrier, where delay

was caused by unsuccessful attempts to make
a coupling with a snowplow to show that

the delay was unavoidable. Gilbreath v.

Atchison, T. & S. F. 11. R., 217 S.W. 630.

App. 1920. Tn an action for failure to

properly carry and deliver live stock, the bur-

den was on plaintiff shipper to show the in-

juries to a cow were not inflicted by the vice

of the animal or its inherent vicious propensi-

ties, and to show that the injury was caused

through some human agency, but very slight

proof of negligence in such respect trans-

ferred the burden to the carrier, and the fact

could be established from collateral facts and
circumstances affording a reasonable infer-

ence of negligence. Byrum v. Chicago & A.

R. Co., 226 S.W. 91.

App. 1921. In an action for loss and in-

Jury to hogs in transit, it was incumbent on

plaintiffs not only to show that the hogs were

kept in a place where they did not get suffi-

cient air and ventilation on a hot day, as al-

leged, but the carrier had some other track

at the point involved where they could have
been placed without suffering from an insuf-

ficiency of ventilation. Ilowell v. Hines, 227

S.W. 619.

App. 1921. Under the Carmack Amend-
ment (49 USCA 20), the burden of prov-
ing actual negligence causing delay of an
interstate stock shipment is on the shipper,
and unusual delay in transporting a ship-
ment is not presumptive evidence of negli-

gence. Holland v. Hines, 234 S.W. 366.

App. 1921. A shipper whose case against
a carrier is based on a specific act of negli-

gence, as failure to furnish a clean car as

required by Rev. St. 1919, 10004, 10005, and
not on the common-law liability of the car-

rier as an insurer, has the burden of proving
that such negligence caused or was an active

co-operative cause in producing the damage.
Rhodes v. Missouri Pac. R. Co., 234 S.W.

1026.

App. 1921. The mere fact that hogs, ap-

parently sound when delivered for shipment,
arrive at their destination sick with pneumo-
nia, raises no presumption of negligence on

the part of the carrier. Bragg v. Payne, 235

S.W. 148.

App. 1922. In an action by a shipper for

damage to an unaccompanied interstate ship-

ment of hogs, proof of delivery of the hogs
to the shipper in good condition, and that

some were dead on redelivery by the carrier,

made a prima facie case for the shipper, and
cast the burden on the carrier to show that

the loss or injury was caused by the animals'

own vice or inherent infirmity and without

fault on the part of the carrier. Hartford

Fire Ins. Co. v. Payne, 243 S.W. 357, certio-

rari quashed (1923) State ex rel. Hartford

Fire Ins. Co. v. Trimble, 250 S.W. 393, 298

Mo. 418.

App. 1922. A live stock carrier, which

seeks to bring itself within exceptions to

rule making such carrier liable for failure to

deliver the live stock in a safe and sound con-

dition, that such carrier is not liable if such

failure was due to the act of God, the public

enemy, the inherent vice or nature of the

animal, or its vicious propensities, or the

fault of the shipper, has the burden of prov-

ing itself within one of such exceptions. Sul-

livan v. American R.v. Express Co., 245 S.W.

375, 211 Mo. App. 123.

Where live stock shipper bases his cause

of action against carrier upon the negligence

and not on the carrier's common-law duty to

deliver the live stock in a safe and sound con-

dition, he must prove such negligence to re-

cover. Id.

App. 1923. In an action for damages to

an interstate shipment of live stock plain-
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tiff to recover must prove his charge of neg-

ligence. Sinclair v. Missouri, K. & T. Ry.
Co., 253 S.W. 380.

App. 1923. In an action against a car-

rier for damage to live stock shipment, it is

not sufficient for the shipper to show deliv-

ery to carrier in good condition and redeliv-

ery in damaged condition, but he must further

offer some evidence tending to prove an in-

jury by human agency causing or concurring
to cause the loss, which evidence places the

burden on the carrier to show due diligence.

Moran v. Chicago, B. & Q. R. Co., 255 S.W.
331.

In action involving issue as to whether
the injury and death of horses were caused by
their evil propensities or by the negligence of

a carrier, proof that the animals on arrival

at destination bore evidence of external vio-

lence did not, as charged, create presumption
of negligence, but it was necessary for ship-

per to show that such injuries were not

brought about by the natural propensities of

the animals, but through the rough handling
of the train. Id.

App. 1023. In shipper's action against
railroad for refusal to accept cattle for ship-

ment on certain date pursuant to agreement
for shipment of the cattle into other state, the

burden was on the shipper to prove actual

negligence in view of the federal rule.

Crowdis v. Quincy, O. & K. C. R. Co., 255 S.

W. 347.

App. 1024. If condition of animals sug-
gests injuries from external violence during

transportation, and evinces a condition not

usually attendant on carriage with due care,
it is sufficient to repel presumption pertain-
ing to proper vice, and to cast burden on car-

rier of showing no negligence. Morrow v.

Wabash Ry. Co., 205 S.W. 851, 210 Mo. App.
62.

App. 1024. rnder federal rule, burden
is on plaintiffs, suing for negligent failure to

furnish cars after notice of time desired, to

prove actual negligence in connection with
such failure. Walters v. Kansas City South-
ern Ry. Co., 266 S.W. 401.

App. 1025. Plaintiffs may plead carrier's
common-law liability as insurer for injuries to
animals in interstate transit and make prima
facie case by proving delivery to carrier in

good condition and delivery by it in bad con-
dition. Morrow v. Wabash Ry. Co., 276 S.W.
1U30, 220 Mo. App. 518.

App. 1029. One suing carrier for delay
in interstate shipment of cattle has burden
of showing that delay resulted from defend-
ant's negligence (Rev. St. 1010, 0026).
Crowell v. St. Louis-San Francisco Ry. Co.,
11 S.\V.(2d) 1055.

. Limitation of liability.

App. 18SO. In an action by a shipi>er
against a carrier for the loss of a horse, the
defendant set up a special contract limiting
its liability. Held, that whether such con-
tract had been in fact signed at the time when
the horse was killed was a material fact, the
burden of establishing which was on defend-
ant. Doan v. St. Louis, K. & N. W. Ry. Co.,
3S Mo. App. 40.

App. 1S04. Where the defendant, in an
action for loss of stock shipjKMl over its rail-

road, relied on the 1)111 of lading, which ex-

empted it from liability for loss from certain

causes, the burden is on the carrier to show
that the loss was within the exception, and
that its negligence was not a co-oiM'rating-
cause. (Jeorge v. Chicago, R. I. & P. Ry. Co.,
57 Mo. App. .*{5S.

App. 1SOS. Where a contract of shi]v-

ment recites that the freight rate named was
a rodiH'tHl rate, in im action to recover for in-

juries to cattle shipped, it devolved on the

plaintiff to show that it was not, and thereby
defeat the contract in that respect by destroy-
ing the consideration. Bowring v. Wabash
Ry. Co., 77 Mo. App. 250.

App. 1006. Where, on shipment of a car-

load of hogs, two were missing on their de-

livery by the carrier, the burden of proof was
on the carrier to show tlmt the loss fell with-
in a provision exempting it from liability in

consequence of the escape of any of the stock

through the doors and openings in the cars.

McKall v. Wabash R. Co., 04 S.W. 570, 117
Mo. App. 477.

App. 10M*. In an action against a car-
rier for delay in the transjH>rtation of cattle,
whore the contract of shipment exempted the
carrier from liability on account of delays,
the burden was on plaintiff to show that the
unusual and injurious delays were the result
of negligence, and not such as wore unavoida-
ble. iBuflhnell v. Wabash R. Co., 04 S.W. 1001,
118 Mo. App. 618.

App. 1008. A contract for shipment of

hogs recited that it was based on a reduced
rate, that the rate mentioned therein was a
reduced rate, and that in consideration of
such reduced rate the stipulations therein con-
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taiuecl were entered into. The application for

the contract, signed by the shipper, recited

that he knew that the carrier had two rates

of freight, one a higher rate, on which it ac-

cepted shipments at the carrier's risk, and a

lesser rate, under which shipments were made
on the shipi>er relieving the carrier from

siMK'ifled common-law liabilities and agreeing
to the limitations contained in the contract,

and that the shipper had exercised his option
and chosen the lesser rate. Held, that the

contract was prima facie supported by a val-

id consideration, and the shipjH>r, to avoid it,

must show that no consideration was in fact

given; since the rule is that, while a recital

of u consideration in a contract of shipment
is not conclusive evidence thereof, it is prima
facie evidence. Sheltou v. St. Jy>uis & S. F.

It. Co., 110 S.W. (;i>7, Kll Mo. App. 560.

App. 190S. Where plaintiff's horses

were transported under u special contract ex-

empting the carrier from liability for delay,

the burden was on plaintiff to show that the

delay was unreasonable, and resulted from
defendant's negligence. (iilbert v. Chicago,
R. I. & P. Ry. Co., 111! S.W. 1001*, 1JW Mo. App.
<?97.

App. 1909. An action for negligent de-

lay in transim-tiug live stock being in tort

for defendant's violation of its common-law

duty and not on the contract of shipment, the

plaintiff makes out a prima facie case by

proving the delay and consequent loss, and
the burden is on the defendant to show nonper-
formance of a stipulation in the bill of lading

requiring notice of claim for damages as a

part of its defense. Brown v. St. Louis & S.

F. Ry. Co., 117 S.W. 112, 135 Mo. App. 624.

App. 1914. The burden is on the shipper

suing for damage to live stock to show that

there was no consideration for a provision, in

the bill of lading covering an interstate ship-

ment, requiring notice of claim for damage to

be given within five days after the stock is

unloaded. Hamilton v. Chicago & A. R. Co.,

KJ4 S.W. 248, 177 Mo. App. 145.

The burden is on a shipper suing for dam-

age to live stock in interstate shipment to

prove that notice of claim for injury was giv-

en within five days after the cattle were un-

loaded, as required by bill of lading. Id.

<s228 (3). AdinlNftlbility of evidence in
jgeiieral*

Sup. 1877. Where one of several animals

shipped by plaintiff over defendant railroad

disappeared in transit, evidence as to what
the freight agent said to plaintiff, at the time

he was notified of the loss, was admissible for

the purpose of proving that the notice in writ-

ing required by the contract of shipment
might have been waived by what was said.

Oxley v. St. Louis, K. C. & N. Ry. Co., 65 Mo.
629.

Sup. 1878. In an action against a car-

rier for injury to a shipment of mules, the

l>etilion averred that the train conveying the
mules arrived at the point of intersection

with the connecting carrier at a certain time;
that plaintiff, learning that the mules would
be detained there for some time awaiting the
train of the connec-ting carrier, requested de-

fendant to place the cars on the track at the

stock i>en, so that he inigbt unload and water
and feed them, but that defendant failed to

do so, to plaintiff's damage, etc. Held proper
to receive plaintiff's testimony that he re-

quested the agent at the point of shipment to

telegraph the agent at the jxmit of intersec-

tion that he would arrive that evening with
two cars of mules, and to be ready to ship
them, particularly in view of testimony of the

agent of the connecting carrier that it was

customary for the agent at the point of ship-

ment to telegraph in such cases, and that his

trains were held to receive the shipments.
Dunn v. Hannibal & St. J. R. Co., 68 Mo. 268.

Sup. 1919. In an action against a rail-

road for damage to castrated bulls through

delay in transit, plaintiff's testimony, show-

ing the difference in the weight of the cattle

at shipping point and their weight when un-

loaded at destination, held not improj)erly re-

ceived, as not taking into consideration the

fiw-t that the cattle were castrated just before

being shipped. Cunningham v. Chicago & A.

R. Co.. 1>15 S.W. 5.

App. 18S5. In an action for failure to

furnish cars to transport stock as agreed, ac-

counts of sales sent by a commission merchant
to his principal are not evidence of the value

or weight of stock in the market. Hoskins v.

Missouri Pac. Ry. Co., 19 Mo. App. 315.

App. 1895. In an action for injuries to

hogs by reason of the failure to have trap
doors in the top of the car in which they were

shipped, evidence of a conversation of plain-

tiff's son with the trainmen, when he went to

get an ax to chop holes in the roof, so as to

get at the hogs, was admissible as showing;
the effort he had made toward saving the

hogs. Paddock v. Missouri Pac. Ry. Co., 60

Mo. App. 328.

App. 1S9S. In an action against a car-

rier for damages on account of injuries to a
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car load of horses, plaintiff was properly al-

lowed to testify, respecting his damages, as to

the amount he paid for feeding and doctoring
the horses after they arrived at their destina-

tion before he could get them into salable con-

dition. Matney v. Chicago, R. I. & P. Hy. Co.,

75 Mo. App. 233.

App. 1900. In an action to recover for

the loss of live stock shipped, evidence of a
conversation between the shippers and the
claim agent of the carrier when they were
making an effort to adjust the loss was ad-

missible to show waiver of notice of loss,

though not to prove the loss itself. Jones v.

Quincy, O. & K. C. R. Co., 94 S.W. 735, 117
i\io. App. 523.

App. 3907. In an action against a rail-

road for injuries to plaintiff's shipment of

hogs, resulting from defendant's wrongful ex-

posure of them during transportation to a vir-

ulent disease, evidence that subsequent to the

transportation the hogs communicated the
disease to other hogs was admissible. Coun-
cil v. St. Ixmis & S. F. II. Co., 100 S.W. 57, 123
Mo. App. 432.

In an action against a railroad for inju-
ries to plaintiff's shipment of live stock, re-

sulting from defendant's alleged wrongful ex-

posure of the stock during transportation to

a virulent disease, it was competent for wit-

nesses for plaintiff who were in a position to

observe the physical surroundings to state

that the car containing plaintiff's stock could
have been moved to and from the point of its

destination without being first switched into

the infected district Id.

App. 1909. The cause of injury to stock

during transit may be shown from collateral

facts affording a reasonable inference of neg-

ligence. Libby v. St. Louis, I. M. & S. Ry. Co.,
117 S.W. 659, i;T7 Mo. App. 270.

App. 1909. In an action against a car-

rier for breach of its common-law duty to

transport plaintiff's cattle within a reasona-
ble time, <the carrier was only responsible for

delay resulting after the cattle were delivered
to it for transportation, and hence evidence
that the shipment was delayed several hours
because the carrier failed to furnish cars
sanded and bedded, as it had agreed to do,
while plaintiff was preparing the cars for use,
was inadmissible. Burgher v. Wabash R.

Co., 120 S.W. 673, 139 Mo. App. 62.

App. 1911. To establish negligence it

was proper to show that a carrier, sued for

delay in delivering live stock, had never be-

fore taken a train out without a shipment,
when part of it was loaded and the remainder
in process of loading. Moss v. Missouri, K. &
T. Ry. Co., 134 S.W. 1070, 153 Mo. App. 602.

App. 1913. In an action against a car-

rier for delay in carrying mules, evidence as
to the cost of placing the mules in a salable
condition after the delay and of caring for

them, and thereby reducing the loss to a min-
imum, is admissible. Wyatt v. Missouri Pac.

Ry. Co., 158 S.W. 720, 173 Mo. App. 210.

App. 1914. In an action for damages for

delay of a shipment of cattle, it was proi>er to
show the difference between the normal
shrinkage and the actual shrinkage. McFall
v. Chicago, B. & Q. R. Co., 168 S.W. 344, 181
Mo. App. 244.

App. 1915. Testimony of experienced
stockmen as to what extra shrinkage delay in

shipment would produce in cattle similar to

those composing the shipment was admissible.

Hunt v. St. Ixniis, I. M. & S. Ry. Co., 173
S.W. 61, 187 Mo. App. 639.

App. 1915. The action being for injuries
to stock awaiting shipment, it was not error

to exclude tariffs and classifications of the
road on file with the Interstate Commerce
Commission from evidence, where defendant
railroad denied delivery of stock to it. Read-

ing v. Chicago, B. & Q. R. Co., 173 S.W. 451,
188 Mo. App. 41.

App. 1916. In an action for damages to

shipment of cattle, where there was evidence
from which jury might find jolting, etc., evi-

dence as to whether such jolting, etc., would
cause cows to calve prematurely held admis-
sible to prove a cause of the calving. Green-

ing v. Chicago & N. W. Ry. Co., 183 S.W. 1121.

App. 1916. In suit for delay in shipment
of live stock, exclusion from evidence of so-

called schedules offered by defendant road,
which were mere oral directions agreed to by
road officials in informal conference and sent
in letters to various agents, held proper.
McFall v. St. Louis & S. F. R. Co., 185 S.W.
1157.

App. 1919. In action against carrier of
stallion for failure to transport as expedi-
tiously as required by statute after accept-
ing for transportation, inquiry must be con-
fined to ascertaining whether there was a
failure to obey the statute after acceptance
of the shipment, and the court can consider
only evidence in relation to the movement of
the shipment from and after it was accepted.
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-Strother v. Atchlson, T. & S. F. R. Co., 212

S.W. 404.

App. 1920. In an action against a car-

rier for damages to a shipment of live stock,

evidence by plaintiff that the cattle were in

better condition when starting on the Jour-

ney than they were when brought from an-

other point to the point of shipment was not

inadmissible ; the carrier's defense being that

the cattle were so poor and emaciated that

they were not physically strong enough to en-

dure the shipment. Cravens v. Hines, 218 S.

W. 012.

In action for damages to a shipment of

live stock, evidence as to the condition of the

cattle prior to shipment was not incompetent,

notwithstanding that there was no allegation

in the complaint that the cattle were in good
condition when received for shipment; de-

fendants having raised the issue in the an-

swer. Id.

In action for damage to a shipment of live

stock because of rough handling and severe

weather, it was not error to exclude the ship-

ping contract whereby the shipper assumed
all risk and expense of feeding, watering, and

caring for the shipment, in effect shipping the

cattle at his own risk, in view of Laws 1911,

p. l.
r
,a, providing that no carrier can by con-

tract exempt itself from liability as a com-

mon carrier. Id.

App. 1920. In action against initial car-

rier for delay in interstate shipment which

had been rerouted to another destination,

evidence of a promise of a "passenger run"

over the new route held inadmissible. Miller

v. Quincy, O. & K. C. R. Co., 225 S.W. 110,

205 Mo. App. 403.

In an action against an initial carrier for

delay in transit of interstate shipment, evi-

dence that conductor fretted at engineer for

lack of speed without apparent cause was ad-

missible. Id.

App. 1922. In a suit against an inter-

state carrier made liable by 38 Stat. 1197 (49

USCA 8 20(11), for the "full actual loss" sus-

tained in case of injury to cattle, and wherein

the measure of damages is the difference be-

tween their market value in the condition in

which they arrived at their destination and
their value had they arrived in good condi-

tion, evidence that the injured cattle did not

fatten or respond to feed s well as did un-

injured cattle in the same shipment, so that,

though treated the same, they lacked 200

pounds of making the gain they should have

made, was admissible to support or Justify
the estimated depreciation in value. Carpen-
ter v. Hines, 239 S.W. 593.

App. 1922. In a shipper's action for de-

livery to the wrong consignee, it was not er-

ror to exclude evidence showing plaintiff's

experience as a live stock shipper, and his

acquaintance with the customary require-

ments, because these facts would tend to es-

tablish that plaintiff Intended his caretaker

to execute a shipping contract; the latter

not being his agent except to accompany the

cattle. Montgomery v. Davis, 240 S.W. 282,

209 Mo. App. 098.

App. 1922. In shipper's action for the

death of a buffalo, due to the carrier's neg-

ligence, there was no error in excluding evi-

dence as to the value of the robe which the

carrier was not entitled to salvage, and which

plaintiff had made from the hide, which was
not shown to have any value. Johnson v.

American Ry. Express Co., 245 S.W. 1071.

App. 1924. In an action for damages
arising from shrinkage of sheep in transit,

alleged to have been caused by defendant's

negligent delay in transporting them from

Edina, Mo., to the stockyards at Chicago, 111.,

admission of testimony as to the usual time

of arrival of such shipment of sheep in Chi-

cago held not error, such evidence, in the ab-

sence of any evidence by defendant in expla-
nation of the unusual and apparently unnec-

essary delay, and in the face of plaintiff's

evidence that the car was side-tracked at a
certain point for 12 hours without any ex-

planation by defendant, creating an infer-

ence of negligent delay, authorizing submis-

sion of the (iuestion to the jury. Prebe v.

Quincy. O. & K. C. R. Co., 200 S.W. 836.

App. 1925. Testimony, that charges for

treatment of cow during shipment never pre-
sented to shipper, properly admitted. Long
v. American Ry. Express Co., 274 S.W. 900,

219 Mo. App. 451.

App. 192G. Rule of proof of negligence

by circumstances in case of injury to unac-

companied live stock shipment held unaffect-

ed by contract requiring proof of negligence.

Shaffer v. American Ry. Express Co., 282

S.W. 725.

As tending to prove negligence in injury

to animals in unaccompanied live stock ship-

ment, evidence of other shipment under like

conditions, without injury, is admissible.

Id.
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App. 1027. In action against railroad

for damage to stock shipment, exclusion of

shipping contract not signed by plaintiff field

not error. Dillen v. Wabash Ry. Co., 204 S.W.

439.

Evidence that shipper ordered car for 26

animals held admissible, in action for dam-

age to shipment, where overloading of car

was issue. Id.

In action for damage to stock shipment,
evidence of condition of stock after arrival

at destination and before delivery to con-

signee held admissible. Id.

App. 1027. Agreement by course of deal-

ing as to time to be consumed on poultry ship-

ment held inadmissible to prove carrier's

liability for unreasonable delay under bill of

lading providing for transportation with "rea-

sonable despatch." Parsons v. Chicago, B.

& Q. R. Co., 300 S.W. ;J24.

@=>22S (4). Limitation of liability.

Sup. 1000. In an action against a car-

rier, where stock is shipped under a special

contract, evidence of the carrier's course of

business and the rate charged other persons

is only admissible to show the shipper's

knowledge of the legal and special rates.

Paddock v. Missouri Pac. Ky. Co., 50 S.W.

4i)3, 155 Mo. 524.

App. 1804. In an action against a car-

rier for loss of cattle shipped over its rail-

road, the bill of lading is admissible in evi-

dence to show the limitations of defendant's

liability it contains. George v. Chicago, R.

1. & P. Ry. Co., 57 Mo. App. 1358.

ttesaZSH (5). Weight and wnfflelenoy ol evi-
dence In general.

Sup. 1884. Where delay in the transpor-

tation of live stock occurred during exces-

sively hot weather, and the attention of the

frainmen was called more than once to the

suffering condition of the animals, and no

excuse is shown for the delay, the judgment
for damages for injuries to the cattle will

not be disturbed. Ball v. Wabash, St. L. &
P. Ry. Co., 83 Mo. 574.

App. 1886. In an action against a rail-

road company for failure to ship stock when

requested, testimony by plaintiff that he

thought he could have made a certain sum
if he had been allowed to ship the stock was,
in the absence of evidence as to the price of

the stock at the place of shipment and the

destination, insufficient on which to calculate

damages. Birney v. Wabash, St. L. & P. Ry.
Co., 20 Mo. App. 470.

App. 1886. In an action against a car-

rier for damages on account of injuries to

live stock, evidence held sufficient to show
that defendant was operating the railroad

over which the shipment was made, and that

it was notified of the loss in the manner and
within the time stipulated in the contract.

Reynolds v. St. Louis, I. M. & S. Ry. Co., 22

Mo. App. 609.

App. 1802. In an action against a rail-

way company for damages to stock transport-
ed by the company and injured during the

transportation, evidence examined, and held

to require the setting aside of a verdict

against the company on the ground that the

evidence clearly shows that the injury com-

plained of was due to the shipper overload-

ing the car. Walton v. Kansas City, Ft. S. &
M. Ry. Co., 40 Mo. App. 020.

App. 1S02. Where, in an action against
a carrier for negligence in the transportation
of poultry, plaintiff gave evidence to show
that it was shipped in good condition, prop-

erly cooped, in suitable weather, and that

after a comparatively short run the carrier

delivered the poultry with more than one-

third of it dead, and the death rate was ex-

traordinary and the cause of death was not

shown ; plaintiff had made out a prima facie

case . Hance v. Pacific Express Co., 4S Mo.

App. 170.

App. 1804. Though a carrier is not an

insurer of live stock shipments against dan-

ger arising from the natural propensities of

vitality of the freight, and the shipper must
show that the animal was injured by the car-

rier's negligence, evidence of the shipper that

it was delivered apparently physically sound;
that the loading, which the contract imposed
on the shipper, was properly done, arid the

animal placed in a car by itself ; that during
the transit, which was only 30 miles, the

train was repeatedly jerked with unnecessa-

ry violence; that on redelivery it had fresh

abrasions, and was lame and stiff, and did not

recover freedom of motion for several months,
is sufficient to show the injury was caused

by the carrier's negligence. Crow v. Chicago
& A. R. Co., 57 Mo. App. 135.

App. 1804. In an action against a car-

rier of live stock for injuries to the stock

resulting from their having been unloaded at

the end of the line of the carrier as an in-

itial carrier, and placed in stockyards infect-
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ed with Texas fever, and kept there over

night before the connecting carrier continued

the transportation, evidence examined, and

held to show that the stock was placed in

the stockyards at the instigation of the offi-

cers of the connecting carrier, relieving the

intidl carrier of the damages resulting there-

from. -Smith & Elliott v. Missouri, K. & T.

Ry. Co., 58 Mo. App. 80.

App. 1894. Evidence of delivery to a
carrier of a certain numher of cattle, and
of its delivery at destination of two less, with

the value thereof, makes out a prima facie

case for recovery by the shipper. George v.

Chicago, R. J. & P. Ry. Co., 57 Mo. App. 3,
r
>8.

App. 1895. In an action for nonperform-
ance of a contract to transport cattle, evi-

dence examined, and held to show that no con-

tract of through shipment was made, and

that defendant delivered the stock at the

destination given in a bill of lading in good
order ; and hence a demurrer to the evidence

should have been sustained. Holloway v.

Wabash R. Co., 62 Mo. App. H3.

App. 1806. In an action against a rail-

road company for breach of an alleged con-

tract, whereby defendant agreed to furnish

three cars, and to receive and ship therein

plaintiff's stock at 1 p. in. on the 8th of March,

plaintiff testified that on the 7th of March he

told defendants' agent that he wanted to ship

three cars of stock the next day, and that on

the 8th of March he ordered three cars from
defendant to ship cattle in, the order being
made at 11 o'clock in the morning; and the

station agent testified that on the morning
of the 8th plaintiff inquired when a train

could be had for him, and that, being told

that a loaded train was due at 1:12, he said,

"That will fix me." Hdd, that there was no
evidence to sustain the alleged contract.

Gann v. Chicago Great Western Ry. Co., G5

Mo. App. 670.

App. 1896. In an action against a car-

rier for loss to chickens shipped by plaintiff,

in addition to proof of the delivery of the

chickens in apparently healthy condition

and that over one-third of them died during
the transit, plaintiff showed by disinterested

dealers and shippers of poultry that such a

death rate was, under the circumstances, un-

precedented, thus furnishing some evidence

that the chickens must have been improperly
or negligently handled by defendant. Held
sufficient to support a recovery against de-

fendant. Hance v. Pacific Express Co., 66

Mo. App. 486.

App. 1899. In an action for damages
alleged to have resulted to plaintiff by rea-

son of a failure to carry two cars of live

stock with diligence, so that they arrived too

late for the market of the day they should

have arrived, the evidence, though conflicting,

held sufficient to show that the delay was
not attributable to storm. Eads v. Orcutt, 79

Mo. App. 511.

App. 1809. In an action for injuries to

live stock in transit, evidence, though circum-

stantial, held sufficient to authorize the jury
to find that the stock was injured, not by its

own inherent vices, but by the careless man-

agement of the car or train. Cash v. Wa-
bash II. Co., 81 Mo. App. 109.

App. 1899. In an action for injuries to

live stock shipped over defendant's road,

where defendant claims that there was no

evidence showing that a yardmaster had au-

thority to bind it by assurances of a better

run, on plaintiff objecting to going any fur-

ther with his stock, there was sufficient prima
facie evidence of his authority, it appearing

that he was in charge of all trains at that

point, and that plaintiff had shipped cattle

ove'r defendant's road prior to this, and knew
this man to be the same who had always as-

suiiHHl authority over its trains, since it

would have been an easy matter for defend-

ant to show that the man was not the agent

plaintiff claimed him to be, if such was the

fact. Minter v. Chicago, R. I. & P. Ry. Co.,

82 Mo. App. 130.

App. 1901. On an issue as to whether

an agent or employe" of a carrier closed the

side doors of a box car containing a ship-

ment of stock, while standing in its yards at

Galesburg, 111., thereby causing a loss from

suffocation and overheating, it appeared that

they were open for a space of two feet on

either side, when examined at three different

stations between Rock Island, the point of

shipment, and Galesburg, and that they were

open, too, when the latter place was reached

and the car put on a siding, where it re-

mained for l^j hours, during which interval

no one observed it, so far as disclosed. At
the end of that time a person in charge of the

shipment went to look at the stock, found the

doors closed, opened one, and hot steam off

the animals poured out. They were as wet,

he said, "as if they had swam the river, and
some of them were down." He said, also,

that the doors were hard to move. Besides

this, there was evidence tending to prove that

the company had a rule that no one but em-
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ploys were permitted in the yards. Held
insufficient to authorize an inference that

an employ^ shut the doors. Schureman v.

Chicago, B. & Q. Ry. Co., 88 Mo. App. 183.

App. 1903. In an action for damages to

.a car load of hogs, caused by delay en route,

held, that the evidence was sufficient to show
that plaintiff's hogs were damaged by the de-

lay. McCrary v. Missouri, K. & T. Ry. Co.,
74 S.W. 2, 99 Mo. App. 518.

App. 1903. In an action to recover for
the transportation of a jack, where damages
for the death of the jack as a result of plain-
tiff's negligence was set up as a counterclaim,
evidence showing that the jack was in good
health when received by plaintiff; that plain-
tiffs route agent permitted the jack to re-

main down in the crate in which it was
placed ; that jacks, if allowed to remain down
in a crate, become paralyzed in their legs,

and will die if not soon relieved; and that
the jack died the day of coming to its desti-

nationwas sufficient to show that plaintiff's

negligence in permitting the jack to re-

main down directly contributed to its dis-

ease and death. Pacific Exp. Co. v. Emer-
son, 74 S.W. 132, 101 Mo. App. 62.

App. 1903. In an action against an ini-

tial carrier for injury to cattle in transit,
the evidence examined, and held to sufficient-

ly disclose negligence. 101 Live Stock Co. v.

Kansas City, M. & B. R. Co., 75 S.W. 782, 100
Mo. App. 674.

App. 1904. Evidence that a delay in a

shipment of stock was caused by a defective

engine was sufficient to show negligence of
the carrier though the train crew worked
faithfully to put the engine in order. Mc-
Crary v. Chicago & A. Ry. Co., 83 S.W. 82,
109 Mo. App. 567.

App. 1906. In an action by a shipper for

damages to live stock, the intervention of hu-
man agency, causing or concurring in causing
the injuries, must be shown, but it may be es-

tablished by circumstantial evidence. Griffin

v. Wabash R. Co., 91 S.W. 1015, 115 Mo. App.
549.

App. 1906. Where the time ordinarily
consumed in the entire transportation of stock
between certain points was not more than six

hours, evidence that 20 hours were consumed
in such transportation was sufficient to sus-

tain a finding of negligence on the part of the

carrier, in the absence of proof explaining a

portion of such delay. Ficklin v. Wabash R.

Co., 93 S.W. 861, 117 Mo. App. 211.

App. 1906. Though mere delay is not
evidence of negligence in transportation,
where the fact of delay is supplemented by
evidence of the cause, it may show that it was
negligence. Wright v. Chicago, B. & Q. Ry.
Co., 94 S.W. 555, 118 Mo. App. 392.

App. 1906. In an action against a car-

rier for damages caused by delay in the trans-

portation of cattle, evidence held sufficient to

show that the delays were due to overloading
of the train. Ratliff v. Quincy, O. & K. C. R.

Co., 94 S.W. 1005, 118 Mo. App. 644.

App. 1908. In an action for breach of

contract to furnish cars, evidence considered,
and held sufficient to show that plaintiff en-

tered into the several verbal contracts with
defendant's agent as declared on. Meriweth-
er v. Quincy, O. & K. C. R. Co., 107 S.W. 434,

128 Mo. App. 647.

App. 1908. Evidence held to warrant a

finding that one of plaintiff's horses that died,
and the other two that became sick and de-

preciated in value, contracted their diseases

as the result of the negligence of defendant
carrier in failing to properly care for them
during delay in transportation. Gilbert v.

Chicago, R. I. & P. Ry. Co., 112 S.W. 1002, 132
Mo. App. 697.

Though evidence of mere delay is not suf-

ficient to support an inference of the carrier's

negligence, additional circumstances, though
only slightly tending to show negligent origin
of unusual delay, will support an inference of

negligence. Id.

App. 1908. Evidence held to show that
animals were injured during transportation
by each of two connecting carriers. Holland
v. Atchison, T. & S. P. Ry. Co., 114 S.W. 61,
133 Mo. App. 694.

While delay in transportation of animals
does not alone show negligence of the carrier,
it becomes a probative force when connected
with other evidence. Id.

App. 1908. In an action for failure to
furnish cars for plaintiff's shipment of live

stock from a point in Texas, in which the own-
ership of the railroad at that point was in is-

sue, evidence that a conductor on such road

gave to a passenger at a point in Texas a re-

ceipt for fare purporting to be issued by de-

fendant company was not alone sufficient to

raise an inference of ownership in defendant.
Brandom v. Atchison, T. & S. F. Ry. Co., 114

S.W. 540, 134 Mo. App. 89.

In an action against the Santa Fg Rail-

road Company for failure to furnish cars for
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plaintiff's shipment of live stock from a point
in Texas, folders of the Santa F6 System,
showing affirmatively that the point was on
the line of the Southern Kansas Hallway Com-
pany, a distinct corporation, though a part of

the Santa F6 System, did not tend to show
ownership in the Santa F6 Company at such

point. Id.

App. To recover for a delay in the ship-
ment of live stock, the shipper must prove
that the delay was caused by the negligence of

the carrier, and mere proof of delay will not

support an Inference of negligence. (1909)

Clark v. St. Joseph & G. I. Ry. Co., 122 S.W.

318, 138 Mo. App. 424; (1912) McDowell v.

Missouri Puc. Ry. Co., 152 S.W. 435, 167 Mo.

App. 570; (1913) Hickey v. Chicago, B. & Q.

R. Co., 100 S.W. 24, 174 Mo. App. 408 ; (1915)

Sikes v. St. Louis & S. F. R. Co., 170 S.W. 255,

190 Mo. App. 181 ; (1923) Sinclair v. Missouri,
K. & T. Ry. Co., 253 S.W. 380.

App. 1909. Where a carrier took 31

hours to transport stock which usually re-

quired but 8 or 10 hours, and the stock shrank

and arrived too late to be placed on the mar-

ket, which declined, one of the animals being
so crippled as to be practically valueless, a

priina facie case of negligence was made out.

Libby v. St. Louis, I. M. & S. Ry. Co., 117

S.W. 059, 137 Mo. App. 270.

A shipper of stock must prove that an
animal received by the carrier in good condi-

tion, and delivered at destination in an in-

jured condition, received its injuries through
some cause other than the animals' proper

vice, but very slight proof of the negligence of

the carrier is sufficient to require the carrier

to show its freedom from negligence. Id.

App. 1909. Evidence in an action against
a carrier for injuries to a horse shipped on de-

fendants' boat held to show that the horse

when received by defendants was in good con-

dition. Foust v. Lee, 119 S.W. 505, 138 Mo.

App. 722.

Where it is sought to enforce the com-
mon-law liability of a carrier for injuries to

animals during shipment, a prima facie case

of negligence arises from showing that the

animals were wounded as by external vio-

lence during transit. Id.

App. 1909. In an action for delay in

shipping cattle, a finding for plaintiff for the

loss from the decline in the market between

the time his cattle should have arrived and
did arrive could not be sustained, where he
did not show at what price he sold the cattle,

but only proved the highest market price on

the two dates, as neither the court nor Jury
may indulge in speculation or inference to

supply an indispensable fact in the proof.
Dawson v. Quincy, O. & K. C. R. Co., 122 S.W.
335, 138 Mo. App. 305.

Nor could plaintiff recover for loss occa-
sioned by the stale appearance of the cattle

caused by such negligent delay, where it was
not shown that the cattle were rendered stale

by the delay, or that plaintiff on that account
was compelled to sell them for a less price
than otherwise should have been received.

Id.

App. 1910. Proof of delay in a shipment
of cattle accompanied by proof that the delays
were caused by a shortage of coal and because
of a sudden and extraordinary press of busi-

ness, justified an inference of negligent delay,

where the carrier knew, when it contracted

for the shipment, of the conditions, and did

not stipulate against delay on account there-

of or notify the shipper of their existence.

Holland v. Chicago, R. I. & P. Ry. Co., 123 S.

W. 987, 139 Mo. App. 702.

App. 1910. In an action against a carri-

er for damages for delivering inferior cattle

to plaintiff's consignee in place of those

shipped by plaintiff, evidence held to sustain

a finding that some of the cattle delivered to

the consignee as plaintiff's were not shipped
by him. Edwards v. Lee, 120 S.W. 194, 147
Mo. App. 38.

App. 1910. In an action for damages to

jacks resulting from contracting pneumonia,
evidence held insufficient to show that the dis-

ease was contracted because of the negligent

delay of the carrier or while the jacks were
being transported. Gillespie v. Louisville &
N. R. Co., 129 S.W. 277, 144 Mo. App. 508.

App. 1910. On October 5th, a shipper of

cattle told the live stock agent of the carrier

at the point of destination that he would re-

quire cars on the 15th, and the agent stated

that it would be all right and another demand
was made on the agent at the point of ship-
ment of the 13th, to which he consented.

Cars were not furnished until a month after

such date and in an action for damages, the

petition alleged that the delay of defendant

referring to the failure to deliver cars on the
15th was an unreasonable delay. Held, that

a contention that there was no evidence which
could be considered of an unreasonable delay
on the theory that no delay after the 15th

could be considered was without merit, the

failure of defendant's agents to complain of

the time given and their acceptance of the
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order justifying a conclusion that the time ligent delay are sufficient -Gregory v. Chi-

was reasonable. Baker v. St. Louis & S. F. R. cago, B. & Q. R. Co., 160 S.W. 830, 174 Mo.

Co., 120 S.W. 436, 145 Mo. App. 180. App. 550.

A pp. Evidence l\cld to show negligent

delay in carrying live stock. (1011) Moss v.

Missouri, K. & T. Ry. Co., 134 S.W. 1070, 153

Mo. App. 602; Lay v. Chicago, B. & Q. K. Co.,

138 S.W. 884, 157 Mo. App. 407; (1013) Muir
v. Missouri, K. & T. Uy. Co., 154 S.W. 877,

168 Mo. App. 542 ; Wyatt v. Missouri Pac. Ry.
Co., 158 S.W. 720, 173 Mo. App. 210; Gregory
v. Chicago, & B. & Q. R. Co., 160 S.W. 830, 174

Mo. App. 550: (1010) McMickle v. Wabash
Ry. Co., 200 S.W. (ill: (1020) Gilbreath v.

Atchison, T. & S. F. R. R., 217 S.W. 636;

(1021) Holland v. Hines, 234 S.W. 366 ; (1022)

Miller v. Quincy, O. & K. C. R. Co., 240 S.W.

475.

App. In an action for injuries to stock in

transit, evidence for plaintiff It eld sufficient

to establish a prima facie case. (1011) Me-

Kinstry v. Chicago, R. I. & P. Ry. Co., 134 S.

W. 1061. 153 Mo. App. 546; (1012) Cunning-
ham v. Wahash R. Co., 140 S.W. 1151, 167 Mo.

App. 273.

App. 1011. Evidence held not to show
that a connecting carrier of live stock was

guilty of negligent delay in transporting the

same. Otrich v. St. Louis, I. M. & S. Ry. Co.,

134 S.W. <Hi5, 154 Mo. App. 420, opinion

adopted (1012) 144 S.W. 1100, 164 Mo. App.
444.

App. 1012. Proof of ti few hours delay in

the delivery of a shipment of live stock is not

proof of the carrier's negligence, entitling the

shipper to recover for delay. Ridgeway v.

Missouri, K. & T. Ry. Co., 143 S.W. 532, 161

Mo. App. 260.

App. 1012. In an action for the death of

hogs in a stock peri, evidence held to sustain

a finding of a delivery to the railroad com-

pany. Reading v. Chicago, B. & Q. R. Co., 145

S.W. 1166, 165 Mo. App. 123.

App. 1013. In an action against a carri-

er for the injuries to a shipment of fat hogs, a

delay of from 34 minutes to 2 hours in com-

mencing transi>ortation because a passenger
train which the stock train ordinarily met at

the point of shipment was late did not give

rise to an inference of negligence. Winslow
v. Chicago & A. R. Co., 157 S.W. 06, 170 Mo.

App. 617.

App. 1013. Mere proof of unusual delay
in transporting live stock will not authorize

an inference of negligence by the carrier ; but

circumstances raising a fair inference of neg-

App. 1014. In an action against a carri-

er for damages caused by delay in a shipment
of cattle, evidence held to show that such de-

lay was not the proximate cause of the failure
of the shipment to reach the market. McFall
v. Chicago, B. & Q. R. Co., 168 S.W. 341, 181
Mo. App. 142.

App. 1014. A delay of nearly double the
usual time for a shipment of live stock for im-
mediate sale establishes, under Rev. St. 1000,

3121, as amended" by Laws 1013, p. 177, a

prima facie case of negligent delay. Riddler

v. Missouri Ptic. Ry. Co., 171 S.W. 632, 184 Mo.

App. 700.

App. 1015. Evidence Held to support a

finding of loss to the shipper by shrinkage in

the weight of cattle shipped, but insufficient

to supiwrt recovery on account of ti decline

in market price. Hunt v. St. Louis, I. M. & S.

Ry. Co., 173 S.W. 61, 187 Mo. App. 63!).

Slight evidence of negligence is sufficient

to support a finding that a carrier's delay in

transportation of live stock was unreasonable.

Id.

App. 1015. Evidence, merely that one of

a shipment of cattle was injured, so it could

not, for a. week, stand up, and eight or ten

others were bruised, and made no improve-
ment for ten days, is insufficient as to the

proper amount of damages. Ball v. Lusk, 175

S.W. 238, 181) Mo. App. 207.

App. 1915. Evidence Held insufficient to

show that the loss in market value of cattle

shipped arose solely because they got too

much water when watered by plaintiffs at a

station en route. Kent v. Chicago, B. & Q. R.

Co., 176 S.W. 1105, 181) Mo. App. 424.

App. 1015. Verdict held, under evidence,
not to award recovery for hogs dying after

shipment had passed beyond defendant's line.

Botts v. St. Louis & H. Ry. Co., 177 S.W.
746. See Carriers, 230(13) in this Digest.

App. 1915. In action against carrier of

live stock for escape of stock from a i>en, evi-

dence held to justify a finding that the carrier

knew that the stock would be placed in the

pen, and that the pen was unsafe. Humph-
reys v. St. Louis & H. Ry. Co., 178 S.W. 238,
191 Mo. App. 710.

App. 1915. In action against railroad for

damage to shipment of mules in transit, evi-

dence, both direct and inferential, held suffl-
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cient to show causal connection between the
road's negligent failure to sand the bottom of

the car and the injury the mules did to them-
selves when thrown down, being incited to

kick and bite. Blair Horse & Mule Co. v. St.

Joseph & G. 1. Ry. Co., 180 S.W. 412.

App. 1015. Evidence held to warrant in-

ference that delay in transporting and unload-

ing shipment of hogs after arrival at terminal

was due to negligence and not to unusual flood

of business. Smith v. Missouri Pac. lly. Co.,

183 S.W. 701.

App. 1910. Proof that plaintiff's ship-

ment of cattle was delayed for some time at

a division point and did not arrive at the des-

tination until about ten hours later than the

usual time will not, without anything else, es-

tablish negligent delay. Cunningham v. Chi-

cago & A. R. Co., 182 S.W. 1033; Bailey v.

Same, 182 S.W. 1034.

App. 1916. Evidence that a carrier's

stock pen was muddy, that cattle were com-

pelled to drink muddy water, had difficulty in

getting sufficient water, and could be fed only

by throwing the hay upon the ground, without

showing injury, does not sustain an action

against the carrier. Patterson v. Chicago &
A. lly. Co., 182 S.W. 1084.

App. 191(5. Where horses were trans-

ported over two different lines of railroad,

proof that, when received, they were injured,
and that one of them died from such injury,
will not support a joint judgment against both
railroad companies. Jones v. Louisville & N.

R. Co., 182 S.W. 1064.

App. 1916. Tinder Laws 1913, pp. 177,

178, delay in shipment of live stock priuia fa-

cie establishes the carrier's negligence. Ris-

slcr v. Missouri Pac. Ry. Co., 183 S.W. 070.

App. 1916. In suit for delay in shipment
of cattle, letter from road's superintendent of

freight loss admitting that a claim was filed

concerning the shipment, treating matter as

though notice had been given in proper time,
held sufficient evidence of notice in due time.

McFall v. St. Louis & S. F. R. Co., 185 S.W.
1157.

App. 1916. In action for damages for

hogs condemned by government inspector, evi-

dence that hogs were overheated in defendant
carrier's pen before being loaded and shipped
which failed to connect overheating with con-

demnation held insufficient to sustain verdict

for plaintiff. McSpadden v. Lusk, 186 S.W.
731.

App. 1917. In action for damage to stock
shipment caused by carrier's delay, evidence
held sufficient to render carrier liable for ex-

traordinary shrinkage. Baker v. Bush, 194
S.W. 1061.

App. 1918. Where shipper of live stock

alleged that railroad company was guilty of

negligent delay in transi>ortation, shipper,
while having burden of proving such negligent
delay, need not establish it by direct evidence.
Robinson v. Bush, 200 S.W. 757, 199 Mo.

App. 184.

App. 1918. Evidence held sufficient to

support a finding that a steer shipped over
defendant's road died through negligence of

defendant. Akeinan v. Wabash Ry. Co., 201
S.W. 590.

App. 1919. In an action by a shipper of
fat cattle, where his shipment, which origi-
nated on a branch line, was held at a junction
point for about two hours, evidence held in-

sufficient to show that the delay was negli-

gent. Berry v. Chicago & A. R. Co., 208 S.W.
622.

Where a shipment of stock is interstate,
the shite statute cannot be relied on to make a

prima facie case of negligent delay ; the mat-
ter licing governed by the rules of decision in

force in the federal courts. Id.

In an action for damages for the death of
fat steers, evidence held to warrant a finding
that the steers died from being placed at a

point in railroad yards, on a hot day, where
they could not get air. Id.

App. 1919. In action against railroad for

having failed to transport a stallion as re-

quired by a Kansas statute which called for
a speed of 15 miles an hour exclusive of par-
ticular stops and causes mentioned, evidence
held to justify finding that transportation was
not effected as expeditiously as required, and
that, after acceptance of stallion for shipment,
the railroad was not prevented from trans-

porting expeditiously by unavoidable acci-

dents or snow conditions. Strother v. Atchi-

son, T. & S. F. Ry. Co., 212 S.W. 404.

Evidence held to sustain finding that de-

lay and slowness of transportation after stal-

lion was accepted for shipment caused and
enabled a slight cold it contracted to develop
into pneumonia which caused its death. Id.

In an action against a railroad for death
of a stallion caused by failure to transport as

expeditiously as required by a Kansas statute,

slight evidence is sufficient to maintain the

Consult Pocket Part for later cases.

6 MoD-15
For explanation, see page ill.



=>228(5) CARRIERS 6MD 226

shipper's burden of proof as to the cause of

death to make a case for the Jury. Id.

App. 1020. In action for breach of ship-
ment contract requiring shipper to deliver to

carrier's freight claim agent within 10 days
of time live stock is removed from cars any
claim for damages, testimony that written

claim was made and sent to the freight agent
within such time, that he acknowledged re-

ceipt of the same, and that the documents had
been lost, furnished sufficient prima facie

proof. Thee v. Wabash Ry. Co., 217 S.W. 566.

App. 1020. In an action for damages to

a shipment of live stock because of rough
handling and severe weather, evidence held

to support finding that the carrier was negli-

gent. -Cravens v. Ilines, 218 S.W. 912.

App. 1020. In an action for damages for

delay of a shipment of hogs, where the cause
of the delay and the facts surrounding it were
wholly within the carrier's knowledge, plain-
tiffs needed to prove defendant's negligence

only by circumstances necessary to raise a

slight inference of negligence on defendant's

partBaker v. Schaff, 221 S.W. 743.

App. 1020. While one suing for damages
for alleged negligent delay of an interstate

shipment of sheep is required to not only show
a delay, but also that the same was negligent,
a delay shown under such circumstances as
to raise even a slight inference of negligence
is sufficient. Moore v. Chicago, B. & Q. It. Co.,

223 S.W. 1070.

In an action for damages for delay in in-

terstate shipment of sheep, evidence on the

part of the plaintiff licld sufficient to sustain

the burden upon him to show some negligence
on the part of the carrier in addition to delay.

Id.

App. 1021. Evidence held insufficient to

establish prima facie negligent delay in ship-
ment of cattle. -Neeley v. Ilines, 227 S.W. 630,
2(>tt Mo. App. 621.

App. 1021. In an action for damages due
to delay in delivering a shipment of cattle

from a ix>int in Missouri to a point in Illinois,

mere proof of delay will not establish prima
facie the negligence of the carrier, for Rev.
St. 1010, 8 0026, 10440, as to prima facie proof
of negligence, are inapplicable ; the shipment
being interstate, so that the liability of the
carrier is governed by the rules of decision in

force in the federal courts. Bland v. Chicago
& A. R. Co., 232 S.W. 232.

App. 1021. In an action for injuries to

a stallion from bums while in a palace horse

car, evidence held sufficient to warrant a find-

ing that defendant violently jolted or jarred
the car and caused a lantern to fall therein
and started the fire. Ray v. Wabash Ry. Co.,
232 S.W. 268.

In an action for damages to plaintiffs
stallion from burns while in a palace horse
car in freightyards, evidence held sufficient to
warrant finding by the jury that the jarring
and jolting of the car which caused the fire

was caused by the car l>eing struck by an en-

gine and that such striking was an act of

negligence. Id.

App. 1021. While it may be that, in an
interstate case, a cause of action can be stat-

ed in the petition for loss of live stock based
merely on the carrier's common-law liability,

this merely enables plaintiff to make a prima
facie case without affirmatively showing how
the shipment was damaged, and when the evi-

dence is all in, if there Is no presumption
against the carrier or it is manifest that the
loss was not influenced, affected, or brought
about by any failure of the carrier to perform
its duty, there can be no liability. Bragg v.

Payne, 235 S.W. 148.

App. 1022. In action for delay in an in-

terstate shipment of hogs, mere proof of de-

lay was not sufficient to make out a prima
facie case, but it was necessary to prove some
negligence in connection with the delay.
Ilowell v. Davis, 236 S.W. 889.

Where delay in transportation of an in-

terstate shipment of hops occurred when ship-

pers were not on the train, so that the causes
of the delays were within the carrier's exclu-

sive knowledge, the shippers could establish a

prima fade case of negligence by proof of cir-

cumstances raising a slight inference of neg-
ligences Id.

App. 1022. In action for negligent de-

lay in translating a shipment of live stock,
where the shipper was not present at the point
where the delay occurred, and the cause of the

delay and the facts surrounding it were whol-

ly within the carrier's knowledge, the shipper
was required to prove negligence only by
showing facts and circumstances sufficient to

raise a reasonable inference of negligence on
the part of the carrier. Neely v. Hines, 237 S.

W. 006.

In an action for negligent delay in trans-

porting live stock, facts and circumstances as
shown in plaintiff's evidence held to create a
situation from which an inference of negli-

gence on the carrier's part reasonably could
be drawn. Id.
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App. 1022. In an action for damages
from delay in an interstate shipment of live

stock, resulting in shrinkage and loss from a
declining market, it is not sufficient for plain-
tiffs to make out a case of mere delay, but the
burden is on them to prove negligent delay ;

and where the causes of the delay and facts

surrounding them are wholly within the de-
fendant's knowledge, plaintiffs need to prove
defendant's negligence only by circumstances

raising a slight inference of negligence. Har-
rison v. Chicago & A. R. Co., 239 S.W. 871, 200
Mo. App. 520.

In an action for damages from delay in

shipment of live stock, evidence showing sev-

eral unusual and unexplained train delays at
different points held sufficient to make out a

priina facie case of negligence ; the causes of

delay being i>eculiarly within the currier's

knowledge. Id.

App. 1922. In an action for negligent
failure to deliver a shipment of cuttle to

the consignee as per contract, evidence held

to justify a finding that defendant's agent was
correctly instructed as to the name of the con-

signee, and that all elements necessary for a

binding verbal contract existed. Montgomery
v. Davis, 240 S.W. 282, 209 Mo. App. 698.

App. 1922. That there was a delay of
10 or 12 hours in transit, and that on arrival
8 of the shipment of 87 hogs were dead, and
that this was an unusual number, held not

enough, without more, to show that they died

iHHrause of the delay or because of negligent
handling of the car. Cloyd v. Wabash Ry.
Co., 240 S.W. 885.

App. 1922. In an action for death of a
hog in transit, evidence held sufficient from
which the jury might have inferred negli-

gence on part of the carrier in properly car-

ing for it. Browning v. Wells Fargo & Co.

Express, 243 S.W. 190.

App. 1922. A shipper's prima facie case
for loss of hogs in transit made by proof of

delivery to a carrier in good condition and
death of some of them when delivered by
the carrier was not overcome by evidence that

they died from congestion of the lungs; it

not appearing that was the sole cause of
death. Hartford Fire Ins. Co. v. Payne, 243
S.W. 357, certiorari quashed (1923) State ex
rel. Hartford Fire Ins. Co. v. Trimble, 250
S.W. 393, 298 Mo. 418.

App. 1923. Where a shipper, suing for

damages for alleged negligent delay in an
interstate shipment of cattle, failed to show

affirmatively that the delay was caused by
any negligence of defendant, but contented
himself with showing that there was a delay
caused by the bursting of a flue pipe of the
engine, which had been examined before it
left the roundhouse, the evidence did not war-
rant a verdict for plaintiff, the burden of

proving negligence being a matter of sub-
stance arid resting on plaintiff. Mason v.

Chicago & A. R. Co., 247 S.W. 243.

App. 1923. In action for negligent delay
in shipment of a carload of cattle, evidence
of a market report showing that heifers of
similar kind to those shipped sold at $11.50
and $12 per hundredweight on December 16,
and that the cattle shipped by plaintiffs sold
the next day for $11, was evidence of a de-
cline in the market. Marsh v. Davis, 251 S.
W. 390.

App. 1923. In shipper's action against
railroad for refusal to accept cattle on cer-
tain date pursuant to agreement, requiring
shipper to drive cattle back to the farm in a
snowstorm, evidence held insufficient to show
the railroad was negligent in not notifying
shipper, before he left home with the cattle,
that they would not be received because of
snowstorm making transportation impossible.
Crowdis v. Quincy, O. & K. C. R. Co., 255 S.

W. 347.

In shipper's action against railroad for

delay in shipment for cattle following refusal
to accept cattle on a certain date pursuant to

agreement to accept them on such date for

shipment into other state, because of snow-
storm making it appear that cattle could not
be transported on such date, evidence held
insufficient to show the railroad was guilty of
negligence in refusing to accept cattle on such
date. Id.

App. 1924. Verdict for plaintiff, in ac-
tion for damages caused by negligent delay
in transporting hogs, which might have con-
tracted disease which caused damage, as re-
sult of conditions other than delay, held based
solely on conjecture. Argenbright v. St.
Louis & S. F. Ry. Co., 267 S.W. 74, 218 Mo.
App. 633.

App. 1924. Evidence held insufficient to
show ultimate delay at destination of ship-
ment of live stock, or that such ultimate de-
lay was negligent. Sandker v. Wabash Ry.
Co., 267 S.W. 957 ; Phillippi v. Same, 267 S W
060.

App. 1925. Jury's calculation as to dam-
ages from shrinkage of cattle held justified
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by evidence. Xigh v. Chicago, R. I. & P. Ry.
Co., 276 S.W. 1038, 220 Mo. App. 700.

App. Proof of delivery of live stock to

carrier in good condition and carrier's deliv-

ery in bad condition makes prima fact* case.

(1926) Griggs v. St. Louis & H. R. Co., 285 S.

W. 159; (1927) Morrow v. Wabash Ry. Co.,

289 S.W. 343 ; Dillen v. Wabash Ry. Co., 294
S.W. 439.

App. 1920. Petition charging that car-

rier failed to deliver part of shipment of hogs
held not sustained by proof that plaintiffs

shipment had become interchanged with
smaller shipment, which was sold as his.

Carr v. St. Louis-San Francisco Ry. Co., 284

S.W. 184.

App. 1929. Slight circumstances suffice

to show that delay in shipment of cattle was
caused by carrier's negligence, but mere proof
of unusual delay is insufficient to show negli-

gence. Crowell v. St. Louis-San Francisco

Ry. Co., 11 S.W.(2d) 1055.

! J). Limitation of liability.

App. 1885. Where a contract for the

shipment of live stock provided that no claim

for loss or damage should lie allowed unless

written notice, verified by affidavit, should be

given to the general freight agent within five

days after the removal of the stock from the

cars, evidence that the shipper saw a certain

person with reference to a loss, and was told

by him to sell the animals and make out a

claim, which would be paid, if the carrier

was at fault, was insufficient to show a waiv-

er of the terms of the contract, in the absence

of any evidence that the person seen was a

general freight agent or had any power to

bind the carrier. Brown v. Wabash, St. L.

& P. Ry. Co., 18 Mo. App. 568.

App. 19<M. In an action for injuries to

beef cattle by delay in transit, evidence that

they were valued at $50 a head at M., and sold

at an average of $52.03 at East St. Louis, was
insufficient to show that the cattle were un-

dervalued, by reason of which a lower freight

rate was secured than plaintiff would other-

wise have been compelled to pay. Rice v.

Wabash R. Co., 80 S.W. 974, 100 Mo. App. 371.

App. 1905. In an action against a car-

rier for damages to a shipment of live stock,

evidence considered, and held not to show
that a reduced charge for carriage was
agreed to as consideration for a stipulation

liquidating damages, in case of injury.

Keyes-Marshall Bros. Livery Co. v. St. Louis

& H. R. Co., 87 S.W. 553, 113 Mo. App. 144.

A recital in a bill of lading that the ship-
ment was carried at a special rate, in consid-
eration of a stipulation liquidating damages
in case of injury, was insufficient alone to
show a carriage at a reduced rate. Id.

App. 1906. In an action against a car-
rier for delay in transporting cattle, evidence
held to show that plaintiff made a claim for

damages within 10 days after the unloading
of the stock. Ratliff v. Quincy, O. & K. C. R.

Co., 94 S.W. 1005, 118 Mo. App. 644.

App. 1908. Where the contract of ship-
ment recites that a named rate is a reduced
rate in consideration of an agreed valuation
of the freight in the event of loss, it will be

accepted prima facie as stated. Hancock v.

Chicago & A. Ry. Co., Ill S.W. 519, 131 Mo.

App. 401.

App. 1910. Weight of the evidence in nn
action on a live stock shipment contract field

to show that the carrier had more than one
rate in force, as bearing on the question of

consideration for a contract limiting liability.

McElvain V. St. Louis & S. F. R. Co., 131 S.

W. 73<, 151 Mo. App. 126.

App. 1915. While owing to the limita-

tions on its liability, negligence of a carrier

of live stock must l>e shown, it may be estab-

lished by circumstantial evidence. Botts v.

St. Louis & H. Ry. Co., 177 S.W. 746, 191 Mo.

App. 67G.

Evidence held to warrant a finding that a
carrier of hogs was negligent. Id.

App. 1915. In an action for injuries to

a shipment of mules, evidence held sufficient

to support a verdict for plaintiff on the the-

ory that he gave the written notice of injury
required by his contract with defendant rail-

road through the hitter's agent noting down
the injuries upon oral notice thereof and re-

porting them. McElvain v. St. Louis & S.

F. R. Co., ISO S.W. 1018.

App. 1922. In an action for damages to
an interstate shipment of horses, evidence
he.ld sufficient to justify the court's finding
that the shipment was understood and in-

tended to be a through shipment, so that the
initial carrier was liable under the Carmack
Amendment (49 USCA 20) for damage
caused by its own or any connecting carrier's

negligence. Whiteside v. Chicago, M. & St. P.

Ry. Co., 239 S.W. 150.

App. 1928. Evidence, as to express
charged on horses held to support judgment
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for actual value of injured horse (Hepburn
Act, as amended by Aft March 4, 1915, and
Act Aug. 9, 1916 [49 USCA 20]). Hunter
v. American Ry. Express Co., 4 S.W.(2d) S47,

Evidence that plaintiff's employee signed

shipping contract as attendant with his knowl-

edge held not sufficient to limit recovery to

released value therein (Hepburn Act, as

amended by Act March 4, 1915, and Act Aug.

9, 191G [49 USCA $ 20 1). Id.

Damages.
Instructions, see post, =>230.

Elements of damage.

App. 181)5. In an action under Rev. St.

1889, 25JM). for damages for injuries to hogs

by reason of failure to have trap doors in the

car in which they were shipped, the petition

need not. make claim for the attorney's fee al-

lowed by the statute, since I he costs follow

the judgment. Paddock v. Missouri Pac. Hy.
Co., (M) Mo. App. 328.

App. 1S98. The cost of doctoring and

feeding an injured car load of horses, so as

to got them into marketable condition after

reaching their destination, is a proper cle-

ment to be considered in determining the

amount of damages. Matney v. Chicago, It.

1. & P. Hy. Co., 75 Mo. App. 233.

App. 1901. In an action against a car-

rier for negligent delay in the transportation
of cattle, where the evidence showed that the

market did not close until 3 o'clock of the

day of the arrival of the cattle, and the cat-

tle were at the market at 12 o'clock of that

da 3*, the jury, in considering the question of

damages, on the ground of loss on the cattle

by difference in market price or market value,
should only take into consideration the mar-
ket price of the cattle on their arrival at the

market, and their price at the time they
should have arrived there if there had been
no delay in transportation. Perry v. Chicago,
It. I. & P. Ity. Co., 89 Mo. App. 49.

App. 1904. In an action against a rail-

road company for delaying a shipment of cat-

tle, it appeared that the cattle were "feeders"

bought for resale; and plaintiff, who was an
experienced cattleman, testified that when
they arrived they looked gaunt, had lost 30 or
35 pounds more in weight than they would
have, had they not been delayed, and were
not in a salable condition when they arrived,
as they had been when they were shipped.
Held, that the damages were not so uncertain
and speculative as to be impossible of ascer-

tainment. Hendrix v. Wabash R. Co., 80 S.

W. 970, 107 Mo. App. 127.

Where cattle shipped by plaintiff were
delayed by negligence of defendant, the ex-

pense incurred by plaintiff in furnishing ex-
tra feed is a part of his damages. Id.

App. 1909. A shipper of cattle is enti-

tled to recover compensation for the actual
loss on account of the negligent delay of the

carrier, which loss may consist of deprecia-
tion in market value, of loss in weight, and of

loss on account of the stale appearance of the

animals. Dawson v. Quincy, (). & K. C. 11.

Co., 122 S.W. 335, 138 Mo. App. 365.

App. 1910. Where a carrier, being un-

able to carry the shipment of live stock be-

cause of a wreck on its road resulting from
its negligence, returned the stock to the ship-

per, and ho employed another carrier to take

the shipment to its destination with reason-

able expedition, the defaulting carrier is lia-

ble for actual loss, such as shrinkage in

weight of the animals, decline in the market,
and expense incurred on account of the re-

shipmenr. Ilahn v. St. Louis, K. C. & C. R.

Co., 125 S.W. 1185, 141 Mo. App. 453.

App. 1910. In an action for damages for

delay in furnishing cars and transporting a

shipment of cattle, the shrinkage of the cat-

tle becaue of such delays and the falling off

of the market price in the meantime were

properly considered in estimating damages
sustained. l)e Lisle v. St. Louis & S. F. R.

Co., 129 S.W. 252, 149 Mo. App. 8.

App. 1913. In an action against a carri-

er for breach of a contract to furnish a stock

car for plaintiff's mules, plaintiff held only
entitled to recover for any expense incurred
in driving the mules from the station back to

the fami from which they had been driven for

loading, and any depreciation of value inci-

dent to such drive. Howell v. St. Louis & II.

Ry. Co., 153 S.W. 578, 171 Mo. App. 92.

App. 1915. Interest held not recoverable
before judgment, where the- action was ex
delicto against, a carrier for injuries to hogs
awaiting shipment. Reading v. Chicago, B.

& Q. It. Co., 173 S.W. 451, 188 Mo. App. 41.

App. 1915, Where live stock is lost by
escaping from a defective railroad pen, in-

terest on value of stock lost from date of the

filing of suit is recoverable. Humphreys v.

St. Louis & H. Ry. Co., 178 S.W. 233, 191 Mo.
App. 710.
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App. 1020. Where the shipper of live

stock In Interstate commerce, under 45 US
CA 71, requested extension of time of con-

finement from 28 to 36 hours, and the car-

rier agreed, a lawful contract resulted which

gave rise to a cause of action In the ship-

per if violated by the carrier, with result-

ing damages through unloading the cattle

too early nt disease-infected yards midway
in the transit. Bradford v. McAdoo, 219 S.

W. 92, 202 Mo. App. 412.

App. 1921. If railroad negligently de-

layed shipment of cattle, the damage to the

cattle sustained by reason of being placed in

the sun and in a badly ventilated place in

railroad yard while waiting to be moved
would l>e recoverable as an item of the dam-

ages, regardless of whether the railroad was
negligent in the placing of the cattle at such

particular place in its yards. Neeley v.

Hines, 227 S.W. 650, 206 Mo. App. 621.

App. 1923. While contract of shipment
of stock obligated plaintiff to pay feed bill at

unloading station, such a provision would not

prevent the plaintiff from recovering the

amount of feed bill paid iby him, which be-

came due as the result of carrier's negligence,
and which arose by reason thereof, on the

theory that the carrier could not contract

against the result of its own negligence.
Johnson v. Wabash Ry. Co., 251 S.W. 719.

<@=>229 (2). Measure of damage* la
general.

Sup. 1877. Where, in an action against
a carrier for delay in transporting hogs, it

api>eared that there was an unusual shrink-

age, plaintiff was entitled to recover the dif-

ference between the usual shrinkage and
that which actually happened. Sturgeon v.

St. Louis, K. C. & N. Ry. Co., 65 Mo. 569.

Sup. 1879. In a suit against a carrier

for delaying a shipment of live stock, the

measure of damages was the difference in

market price when the stock did arrive and
the price when they would have arrived, but
for the delay, and the difference between the
actual and the usual shrinkage ; and evidence
of the price when they were sold should
have been admitted. Glascock v. Chicago &
A. II. Co., 69 Mo. 589.

App. 1886. In an action against a rail-

road company for damages for failure to ship
stock, the measure of damage is the differ-

ence between the market value of the prop-
erty at the destination to which it was to be
carried at the time it would have arrived

there and its value at the same time at the

place from which it was to have been carried.

Birney v. Wabash, St. L. & P. Ry. Co., 20
Mo. App. 470.

App. 1886. In an action against a rail-

road for failing to have cars ready to receive

a shipment of cattle at the time agreed, the
measure of damages is the difference l>e-

tween their market value at their destination
at the time they should have arrived and
their value at the same time at the point of

shipment. Gelvin v. Kansas City, St. J. &
C. B. Ry. Co., 21 Mo. App. 273.

App. 1895. Where the cattle market de-

clined during a delay in shipment of cattle

over defendant's railroad, defendant is not
liable for damages for the loss caused by such
decline. Vaughn v. Wabash Ry. Co., 62 Mo.

App. 461.

App. 1896. Damage resulting to the

shipper of live stock, occasioned by the fail-

ure of the carrier to receive and transport it,

is the difference in price of the stock when it

ought to have been delivered and when it was
actually delivered at the place of destination,
unless it is shown that the shipper might
have procured transportation over another
road. Wilson v. Missouri Pac. Ry. Co., 66
Mo. App. 3S8.

App. 1897. A carrier of live stock, fail-

ing to deliver stock received by it for trans-

portation on the day it should have been

delivered, is liable for interest on the value
of the property from the day it should have
been delivered. Lacbiier v. Adams Express
Co., 72 Mo. App. 13.

Where live stock dies during transporta-
tion because of the negligence of the carrier,
the measure of damages is the value of the

property at the place of destination, less the

agreed charge for carriage, where there is

a market value of the property ; and, where
there is no market value, proof of the value
of the property may be fixed by witnesses.

Id.

App. 1897. Where a carrier violates its

contract to ship live stock at a certain time,
the measure of damages against the carrier

is the difference in the market price at
the place of destination, between the time
when the shipment should have reached such
destination had the shipment been made ac-

cording to the terms of the contract and the
time when it did reach such destination, to-

gether with the damages sustained by reason
of any shrinkage In the weight of the stock
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and physical injury occasioned by reason of

the nonshipment at the time specified in the

contract. Gann v. Chicago Great Western

Ily. Co., 72 Mo. App. 34.

App. 1900. Where a carrier, transport-

ing cattle, negligently permitted them to be

delayed, whereby they arrived at a time of

day when the market was closed and the

shipper was compelled to hold them over, the
measure of damages was the difference in the
reasonable market value of the cattle in that
market on the day when the cattle arrived
arid the reasonable market value of cattle on
the next day. Glasscock v. Chicago, R. I. &
P. R.v. Co., 80 Mo. App. 114.

App. In an action for damages caused

by delay in translating cattle the difference

in the market value of the cattle at the place
of destination, at the time they should have
arrived, and the time they did arrive, is the

measure of damages. (1902) Sloop v. Wabash
R. Co.. 07 S.W. 050, 93 Mo. App. 005 ; (1910)

Bennett v. Chicago, R. I. & P. Ry. Co., 131
S.W. 770, 151 Mo. App. 293; (1913) Muir v.

Missouri. K. & T. Ry. Co., 154 S.W. 877, 108

Mo. App. 542.

App. 1JHM. In an action against a rail-

road company for delay in shipping cattle,

plaintiff was entitled to recover what he paid
for extra feed because of the delay, and the

difference between the value of the rattle in

rhe condition they were iu when delivered,
and the condition they would have been in

had the delay not occurred. Ilendrix v. Wa-
bash II. Co., 80 S.W. 970, 107 Mo. App. 127.

App. 1910. In an action against a car-

rier for damages by delivering inferior cattle

to plaintiff's consignee in place of those ship-

ped by plaintiff, the measure of damages was
the difference in the market value per hun-

dredweight or head at destination between
the cattle shipped and those delivered as

plaintiff's. Edwards v. Lee, 120 S.W. 194, 147
Mo. App. 38.

App. 1922, The measure of damages to

cattlo injured in an interstate shipment, as

to which Act Cong. March 4, 1915 (38 Stat.

1197), makes the carrier liable for the "full

actual loss" sustained, is the difference in

their market value in the condition in which

they arrived at their destination and their

value had they arrived in good condition.

Carpenter v. Ilines, 239 S.W. 593.

App. 1924. Measure of damages result-

ing from delay iii shipment and applicable
for damages resulting from unreasonable de-

lay in furnishing stock cars, as provided by R.
S. 1919, It 9925, as amended by Laws 1921,
p. 208, is the difference in the market price
at the place of destination when the shipment
should have arrived and when it did arrive,
plus the expense in<*urred because of the de-

lay. Morrison v. -St. Louis-San Francisco Ry.
Co., 204 S.W. 449.

App. 1924. Difference between market
value at point of delivery, of animals injured
during shipment, and their value when de-
livered to carrier, is not proper measure of

damages, and evidence of market value be-

fore injury is inadmissible. Morrow v. Wa-
bash Ry. Co., 265 S.W. Sol, 219 Mo. App. C2.

Measure of damages for injury to ani-

mals during transportation is difference be-

tween value at point of destination in darn-

aged condition and value if uninjured. Id.

Where injured animals never reached des-

tination intended, measure of damages for

their injury was difference between their val-

ue in damaged condition where delivered and
what their value would 'have been if deliv-

ered at time and place originally contemplat-
ed, less any unpaid freight. Id.

Where mules consigned to New Orleans
were injured and unloaded at East St. Louis
and ke-pt there for several weeks to recondi-

tion, and then reahipped to New Orleans,
measure of damages for their injury was dif-

ference between value when they should have
been delivered and when actually delivered,

iplus cost of reconditioning and expense of re-

shipment, less any unpaid freight. Id.

App. 1924. The measure of damages to

live stwk from negligent delay in transport-

ing is the difference between the fair market
value of the cattle at destination and time of

arrival, in the condition in which they did

arrive, and their value had they arrived in

good condition. Sandker v. Wabasli Ry. Co.,

207 S.W. 957; Phillippi v. Same, 207 S.W.
900.

App, 1925. Measure of damages for de-

lay in furnishing stock cars stated. Warner
V. St. Louis-San Francisco Ry. Co., 274 S.W.
90, 218 Mo. App. 314; Williams v. St. Louis-

San Francisco Ry. Co., 274 S.W. 935, 217
Mo. App. GC2.

App. 1925. Shipper of animals lield en-

titled to difference between market value of

entire shipment at destination in good condi-
tion and sale price at way point, though only
part of animals were injured. Morrow v.
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Wabash Ry. Co., 276 S.W. 1030, 220 Mo. App.
518.

te22O (3). Special damage dependent on
knowledge of circumstance*.

See explanation, page Hi.

$=3229 (4). Connecting carrier*.

App. 1908. Where a carrier contracted

with plaintiff to carry hops to Kansas City

and deliver them to a connecting currier for

shipment to a commission company at anoth-

er point, and the carrier unloaded the hogs

at Kansas City where they had to be sold

because of a stock quarantine which pre-

vented their reshipment after being unloaded,

plaintiff was damaged by the breach of the

contract unless he realized as much by the

sale in Kansas City as he would have real-

ized from the expected sale at destination,

notwithstanding the prosiioctive buyer had

agreed not to claim damages because of the

nondelivery of the hogs. Wilson v. St. Louis

& S. F. R. Co., 108 S.W. G12, 129 Mo. App. 347.

=a22O (5). Amount awarded.

App. 1888. In an action against a car-

rier for injury to chickens, an averment in

tho iK'tition that the injury complained of

was the result of the car in which the chick-

ens were loaded being violently thrown

against another car in Kansas City, did not

confine plaintiff, in the damages recoverable

to the chickens actually killed in Kansas City,

or preclude him from recovering for those

which died on the road to their destination

as a result of the collision. Kain v. Kansas

City, St. J. & C. B. R. Co., 29 Mo. App. 53.

App. 1003. In an action against a car-

rier for delay in a shipment of live stock, the

court instructed that the measure of dam-

ages was the difference between the market

price when the cattle arrived at their desti-

nation and that when they should have ar-

rived, and the difference between the shrink-

age of weight actually sustained and that

which would have taken place had there

been no delay. The weight of the cattle was

not shown. All that appeared was the

amount of shrinkage, which, at the price the

cattle brought, would have made the amount

of that item of damages $28. Held, that a

verdict of $100 was conjectural and excessive.

Helm v. Missouri Pac. R. Co., 72 S.W. 148,

08 Mo. App. 419.

App. 1915. In an action against a rail-

road for damages to five carloads of mules in

transit through defendant's failure to sand

the floor of the cars, so that the mules were

thrown down repeatedly and incited to kick

and bite, verdict for $900 Held not excessive.

Blair Horse & Mule Co. v. St. Joseph & G.

I. Ry. Co., 180 S.W. 412.

App. 1920. Where plaintiff shipper of

live stock shows that the value of the injured
cow was $60 when received by defendant rail-

road, and proves an expenditure of $2 for care

of the cow prior to its death after its arrival

at destination, verdict for plaintiff shipper

against defendant railroad for $05 is exces-

sive by $3. Byrum v. Chicago & A. R. Co.,

226 S.W. 91.

App. 1921. In an action against a rail-

road company for damages for the conver-

sion of a shipment of 218 breeding ewes,

which as a result was sold for slaughter, the

award of $2,125 held, under the evidence, not

excessive. McXeill v. Wabash Ry. Co., 231

S.W. 041), 207 Mo. App. 161.

App. 1924. A verdict for $800 against an

express company for loss of a jack killed in

transit held not excessive, in view of testi-

mony Mint it was reasonably worth from $1,-

000 to $1,300 at the place of destination.-

Ward v. American Ry. Express Co., 2o9 S.W.

514.

App. 1926. Judgment for shippers held

excessive to amount of claim for extra feed,

where there was no evidence of its reason-

ableness. Mourer v. Wabash Ry. Co., L'80

S.W. 1050.

$=a230.
See ante,

Trial.

. Question* for Jury in

Sup. 1923. Evidence that shipper of

hogs ordered on Novemiber 12 three stock

oars, to -be delivered for loading on Novem-
ber IS, held ample for submission of that issue

to jury. Howell v. Hines, 249 S.W. 924, 298

Mo. 282.

App. 1893. In an action against a car-

rier for breach of contract for the shipment
of stock, held, under the evidence, that the

issue as to the authority of defendant's local

agent to make the contract in question should

have been submitted to the jury. Handley
V. Chicago, R. I. & P. Ry. Co., 55 Mo. App.
499.

App. 1895. In an action for damages for

breach of a verbal contract to furnish cars

and receive and ship cattle on a certain day,

the question whether the plaintiff proved the

verbal contract was an issue of fact to be sub-
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mitted to the Jury under the evidence and in-

structions, and hence a demurrer to the evi-

dence was properly overruled. Miller v. Chi-

cago & A. Ry. Co., 62 Mo. App. 252.

In an action for damages for breach of

a verbal contract to furnish cars and receive

and ship cattle on a certain day, evidence as

to the making of the contract examined, and
held sufficient to go to the jury. Id.

App. 1908. In an action for failure to

furnish cars for plaintiff's shipment of live

stock, evidence held insufficient to carry to

the jury the question of defendant's owner-

ship of the road at the point of shipment.
Brandom v. Atohison, T. & S. F. Ry. Co., 114
S.W. 540, 134 Mo. App. 89.

In an action against a carrier for failure

to furnish cars for plaintiff's shipment of live

stock, if the ownership of the railroad is not

disputed, meager evidence of ownership will

suffice to carry that question to the jury ; but
if the fact is disputed, plaintiff must furnish

com]>etent evidence of sufficient evidentiary
strength to raise a debatable issue. Id.

App. 1915. In an action for damages to

a shipment of live stock, evidence that plain-
tiff did not knowingly sign an agreement re-

leasing certain damage's and imposing other

burdens, which barred any recovery, held in-

sufficient to go to the jury. ('ox v. St. Louis
& S. F. R. Co., 174 S.W. 127, 188 Mo. App. 515.

App. 1915. Whether u conversion by car-

rier of shipment of horses was waived by the

shipper, depending on knowledge and inten-

tion, held, on evidence not conclusive, a ques-
tion for the jury. People's State Savings
Bank v. Missouri, K. & T. Ry. Co., 178 S.W.
292, 192 Mo. App. (114.

App. 1910. Evidence in suit for damages
for carrier's negligence in transportation of
cattle held to raise a question for the jury.
Greening v. Chicago & N. W. Ry. Co., 183 S.

W. 1121.

App. 1921. Where an owner of breeding
ewes, which had leen delivered by carrier to
the wrong yards, where they were slaugh-
tered, accepted the proceeds of their sale, he
did not waive as a matter of law his right of
action against the carrier which made the

misdelivery, but the question should be sub-
mitted to the jury. McNeil! v. Wabash Ry.
Co., 231 S.W. 049, 207 Mo. App. 161.

App. 1921. Plaintiff, suing for death of
hogs in transit, alleging as cause negligent
failure to furnish clean cars, held, by evi-

dence as to condition of hogs when delivered
to carrier, weather conditions, amount of dust
and filth in car, and testimony of veterinarian
as to what effect such an amount would have
on hogs in a car, to make out a case for the

jury. Rhodes v. Missouri Pac. R. Co., 234
S.W. 1026.

App. 1922. In an action for negligence
in failing to furnish a stock car within a
reasonable time after notice, evidence that
car was not furnished until three days after
notice held insufficient to take the case to
the jury, in absence of evidence that a car

could have been obtained earlier, and in the

absence of a showing as to the particular
facts and circumstances making such three-

day delay negligence, in view of Rev. St. 1919,

9913, 10447. Howell v. Ilines, 236 S.W. 886.

App. 1923. In an action against a rail-

road for injuries to horses sustained when
they became prostrate because of legs pro-

truding out of door, and were injured by
other horses in same shipment, question
whether injuries were caused by a defective

door of the car, as claimed by shipper, or by
the vicious proi>ensities of the horses, as
claimed by the railroad, held for jury. Mo-
ran v. Chicago, B. & Q. R. Co., 255 S.W. 331.

App. 1924. In an action toy shipper
against railroad company, under Rev. St. 1919,

J)925, as amended by Laws 1921, p. 268, for

failure to furnish stock cars without unrea-
sonable delay, where cars were not fiirnished

for over a month after being ordered, the de-

fense 'being that defendant's service and equip-
ment had been impaired about 25 per cent,

by strike, in absence of stipulation relating
to delay from the strike, the question of de-

fendant's liability was for the jury. Morri-
son v. St, Louis-San Francisco Ry. Co., 264
S.W. 449.

App. 1924. In action for unreasonable

delay in furnishing cars for loading of cattle,

whether delay of 30 days in furnishing cars
was an "unreasonable delay" which is de-

fined in Sess. Acts 1921, p. 268, as any delay
exceeding 24 hours from date cars are re-

quired to be furnished shipper for shipping of
live stock, and in view of prior car orders
which carrier was required to fill first, under
Rev. St. 1919, 9985, held for jury. Fewel v.

St. Louis & S. F. Ry. Co., 267 S.W. 960.

App. 1925. Carrier's evidence in action
for damages to animals in transit held not
to require that demurrer to evidence be sus-
tained. Morrow v. Wabash Ry. Co,, 276 S.

W. 1030, 220 Mo. App. 518.
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App. 1926. Whether delivery of ship-
ment of hops by carrier to commission com-
pany was made by placing them in unload-

ing chute controlled by stockyards company
held question for jury. Carr v. St. Louis-San
Francisco Ky. Co., 284 S.W. 184.

App. 1027. Whether shipper of cattle to

Chicago was entitled to benefit of Kansas
City market held for jury, in view of ambi-

guity in contract and evidence in explanation
thereof. Bailey v. St. Louis & S. F. Ry. Co.,
290 S.W. 630.

App. 1927. In action against railroad

for damage to stock shipment, case held for

jury. Dillen v. Wabash Ry. Co., 294 S.W.
439.

App. 1928. Shippers, having made prima
facie case against carrier for damages to

animals shipped held entitled to have jury
pass on question. Morrow v. Wabash Ry.
Co., S.W.(2d) 628.

@=2:*O (2). Care of utook awaiting
transportation or delivery.

App. 1891. In an action against a rail-

road for the negligent killing of a horse ship-

ped by plaintiff', held, that the evidence was
sufficient to make a case for the jury on the

question whether, in loading the horse on
defendant's car, the stockyards company,
which loaded the horse, had acted as the

agent of the plaintiff or the agent of defend-
ant. Doan v. St. Louis, K. & N. W. Ry. Co.,
43 Mo. App. 450.

In an action against a railroad for negli-

gence in loading a horse on a car, whereby
tho animal was injured, evidence held suffi-

cient to make it a case for the jury whether,
at the time of the injury, there was a writ-

ten contract of shipment. Id.

App. 1906. In an action for delay in the

transportation of plaintiff's cattle, evidence
that defendant's agent assured plaintiff that

cars were at hand, knowing that plaintiff

would act on such assurance and drive his

cattlo to the pens for shipment, coupled with
the facts that no cars were available, and
that the forwarding of the shipment was de-

layed thereby, was evidence of the carrier's

negligence sufficient to authorize submission
of such issue to the jury. Ficklin v. Wabash
R. Co., 93 S.W. 801, 117 Mo. App. 211.

App. 1912. Whether a shipper of hogs
was guilty of contributory negligence in plac-

ing them in a poorly ventilated stock pen held
for the jury. Reading v. Chicago, B. & Q. R.

Co., 145 S.W. 1166, 165 Mo. App. 123.

App. 1014. In an action against a rail-

road company for the death of hogs after de-

livery to the consignee, the question whether
the consignee was negligent in immediately
driving them home from the railroad pens
where they could not be watered held, under
the evidence, for the jury. Bllby v. Chicago,
B. iS: Q. R. Co., 171 S.W. 39, 184 Mo. App. 644.

App. 1915. In an action for injuries to

hogs awaiting shipment, question whether
there was delivery and acceptance of the stock

by the carrier held for the Jury. Reading v.

Chicago, B. & Q. R. Co., 173 S.W. 451, 188 Mo.
App. 41.

Plaintiff's contributory negligence in

placing the stock in certain pens Jwld for the

jury. Id.

Condition of carrier's pens held for the

jury. Id.

App. 3915. In an action for damage to

cattle from their escape from defendant rail-

road's receiving pens, issues of whether the
cattle were normal or wild, and whether the
defendant road's i>ens were reasonably se-

cure, held for the jury under the evidence.

llardesty v. Atchlson, T. & S. F. Ry. Co., 179
S.W. 725.

App. 1916. In an action for damages to

hogs alleged to have been caused by over-

heating in carrier's pen before shipment,
whether the hogs were placed in pen an un-

reasonably early time before shipment reliev-

ing carrier of relation of insurer held for

jury. McSpmlden v. Lusk, 186 S.W. 731.

App. 1922. Evidence that the loss to a

shipment of hogs resulted while the cars con-

taining them were on a side track at the place
of destination 'l>efore they were placed in. a

position for unloading, with evidence Iby an
agent of the consignee that the carrier was
notified of the situation in time to iplaec the
cars for unloading sooner, held not to show
as a matter of law that the carrier lhad fully

discharged its common-law duty, so as to en-

title it to a directed verdict. Erisman v. Wa-
ibash Ry. Co., 243 S.W. 237.

<@=>23O (3). Delay in transportation.

Sup. 1919. In an action against a rail-

road for damage to, and shrinkage in weight
of, cattle in transit, it was for the jury to say
whether the railroad had discharged its bur-

den, under Public Service Commission Act,
S 40, to show delay in transit was not caused
by its negligence. Cunningham v. Chicago &
A. R. Co., 215 S.W. 5.

This Digest is compiled on the Key-Number System. For explanation, see page iii,



6MI> 235 CARRIERS = 230(3)

App. In an action against a carrier for

negligently delaying a Shipment of live stock,
evidence held sufficient to go to the jury on
the question whether the delay was negli-

gent. (1899) Hamilton v. Wabash R. Co., 80
Mo. App. 597 ; (100S) Vencill v. Quincy, O. &
K. C. R. Co., 112 S.W. 1030, 132 Mo. App. 722;

(1910) Holland v. Chicago, R. I. & P. Ry. Co.,
12,1 S.W. 9X7, 139 Mo. App. 702 ; (1013) Win-
slow v. Chicago & A. R. Co., 157 S.W. 96, 170
Mo. App. 017 ; (1914) McFall v. Chicago, B. &
Q. R. Co., 108 S.W. 341, 181 Mo. App. 142 ; Mc-
Fall v. Chicago, B. & Q. R. Co., 16S S.W. 344,
181 Mo. App. 244 ; (1015) Bikes v. St. Louis &
S. F. R. Co., 170 S.W. 255, 190 Mo. App. 181;
(1917) Baker v. Bush, 194 S.W. 1001 ; (1920)
Jordan v. Chicago, B. & Q. R. Co., 226 S.W.
1023, 206 Mo. A'pp. 56; (1924) Jackson v. Chi-

cago, R. I. & P. Ry. Co., 205 S.W. 847.

App. 1902. In an action by a snipper
against a railway company for (failing to carry
cattle to their destination within a reasonable
time, as agreed, plaintiff proved that the cat-
tle were loaded into tihree cars, which, to-

gether with four cars of cattle belonging to
another shipi>er, were hauled on a special

train, arriving in Chicago the following morn-
ing at about 7 o'clock ; that the cars carry-
ing plaintiff's cattle were detached from the
train somewhere on the road, and did not
rcuich the Chicago stock yards until after 10
o'clock that day ; that it required some time
to get the shipment into condition to be of-

fered for sale; that, though the market re-

mained open until 3 in the afternoon, he could
not find a buyer, and was compiled to carry
thorn over, at a considerable outlay, to the fol-

lowing morning; that the market declined
about, 20 cents per hundred 'between the day
of their arrival and the following day. Held,
that the question of defendant's exercise of
due diligence was for the jury. Sloop v. Wa-
bash R. Co., 67 S.W. 950, 93 Mo. App. 605.

App. 1903. In an action against a car-
rier for delay in carriage of cattle, the evi-
dence examined, and held to make a question
for the jury whether the delay had been oc-
casioned by an unavoidable "car famine."
(Thinn v. Chicago & A. Ry. Co., 75 S.W. 375,
100 Mo. App. 576.

In an action against a carrier for delay
in carriage of cattle, evidence considered, and
held sufficient to take the case to the jury on
the Issue whether the delay was unreasonable
and whether the shrinkage and depreciation
In the cattle was occasioned thereby. Id.

App. 1904. In an action against a carrier
for delay in delivering live stock, where the

contract did not provide within what time the
transportation should be completed, and there
was evidence that the special train in which
the shipment was made, under ordinary con-
ditions, should have arrived in time for the
market the morning following the day of ship-
ment, the question of defendant's exercise
of due diligence was a mixed one of law and
fact, which was proper for the jury. Sloop
v. Wabash R. Co., 84 S.W. Ill, 117 Mo. A/pp.
204.

App. 1906. In an action against a car-
rier for damages occasioned by delay in the
transportation of cattle, held a question for
the jury whether the delay was justified.

Fulbright v. Wabash R. Co., 94 S.W. 992, 118
Mo. App. 482.

App. 1906. In an action against a car-
rier for delay in the transportation of cattle,
held, that the question whether the delays
arose from negligence was one for the jury.
-Bushnell v. Wabash R. Co., 94 S.W. 1001,

118 Mo. App. 618.

App. 1908. Where, In order to recover
for damages to a shipment of mules, it must
be shown that the carrier delayed shipment
for an unreasonable time, the question of the
unreasonableness of the time is for the jury.
Wernick v. St. Louis & S. F. R. Co., 109 S.W.
1027, 131 Mo. App. 37.

App. 1909. A carrier must transport
stock within a reasonable time, and where
unreasonable delays occur without just cause
the carrier's negligence is for the jury. Lib-
by v. St. Louis, I. M. & S. Ry. Co., 117 S.W.
659, 137 Mo. Apip. 276.

App. 1909. Whether a carrier, guilty of

delay in a shipment of stock because of a
wreck en route, showed that the wreck was
the result of unavoidable accident, and was
therefore not liable for the delay, held for the
jury. Thompson v. Quincy, O. & K. C. R. Co.,
117 S.W. 1193, 136 Mo. App. 404.

App. 1910. Evidence held to raise for the
jury the question whether the wreck which
caused the delay in the shipment of live stock
was the result of negligence. Hahn v. St.

Louis, K. C. & C. R. Co., 125 S.W. 1185, 141
Mo. App. 453.

App. 1910. Whether a delay of 10 to 13
hours in the transportation of live stock by
a connecting carrier was beyond its i>ower to

prevent, or because it did not transport the
stock by the first available train, held, under
the evidence, for the jury. Wilburn v. Wa-
bash R. Co., 129 S.W. 484, 148 Mo. App. 692.
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App. 1014. When a delay in a shipment
of live stack has occurred at several points
en route, some of which are unexplained, the

question of negligence is for the jury. Mc-
Fall v. Chicago, B. & Q. R. Co., 168 S.W. 341,
181 Mo. App. 142.

App. 1014. Even though the circum-

stances raise only a slight inference of negli-

gence, this is sufficient to carry to the jury an
action for damages for delay in a shipment of

cattle. McFall v. Chicago, B. & Q. R. Co., 1C8

S.W. 344, 181 Mo. App. 244.

App. 1015. In the transportation of live

stock, unreasonable delays at points en route

wholly unexplained raise a prinia facie in-

ference of negligence sufficient to take case to

the jury. Hunt v. St. Louis, I. M. & S. Ry.

Co., 173 S.W. 01, 1ST Mo. App. 030.

App. 1015. Whether the delay in the

transportation of stock was unreasonable, so

as to render the carrier liable for the injury
to the stock, held under the evidence for the

jury. Sikes v. St. Louis & S. F. II. Co., 170

S.W. 255, 100 Mo. App. 181.

App. 1015. Slight proof held sufficient to

make question for jury as to negligence re-

specting delay in transportation, and proof
that another carload of live stock was un-

loaded four hours earlier supported an in-

ference of negligence. Smith v. Missouri

Pac, Ry. Co., 183 S.W. 701.

App. 1016. In action against succeeding

carrier for damages to interstate shipment
of hogs because of delay in delivery, whether

an understanding between shipper and de-

fendant, that shipment should :be subject to

delay because of bridge being out, was made
before defendant accepted shipment for trans-

portation held for jury. Bowles v. Quincy, O.

& K. C. R. Co., 187 S.W. 131.

App. 1018. In action against railroad

company for injuries to shipment of live stock,

held, under Acts 1013, p. 177, amending Rev.

St. 1000, 3121, question whether railroad

company was guilty of negligent delay in

transportation of shipment of live stock was
for jury. Robinson v. Bush, 200 S.W. 757,

100 Mo. App. 184.

App. 1018. In an action against a rail-

road company for damages for injuries to a

shipment of live stock, evidence of delay held

sufficient under Laws 1013, p. 178, to take tine

case to the jury. Orow v. Bush, 200 S.W. 702.

App. 1020. Where repeated delays oc-

curring en route during a shipment of live

stock are unexplained by the carrier, or where
an explanation is (attempted and fails, the

question of negligence is for the Jury. Bak-
er v. Sclmff, 221 S.W. 743.

In a shipment of hogs, where plaintiff

showed an unusual delay of 8% hours in a
100-mile run, which should have required 6

hours, and another delay of 4 hours and 25
minutes in an 8-mile run, which should have
taken about 3 hours, a prirna facie case for

negligent delay on defendant's part was made
out, justifying the submission of the issue to

the jury. Id.

App. 1021. In an action for damages for

delay in delivering an interstate shipment of

cattle, evidence held insufficient to carry to

the jury the question whether the delay was
due to the carrier's negligence, the shipper

merely Showing that the delay was wca-
sioned by the breaking of a wheel of the re-

frigerator car, while the carrier's evidence

showed that the delay was not the result of

negligence. Bland v. Chicago & A. R. Co.,

232 S.W. 232. ^

App. 1022. In an action for negligent de-

lay in transporting hogs, occurring when the

shippers were not on the train, so that the

causes thereof were within the carrier's ex-

clusive knowledge, negligence held for the

jury. Howell v. Davis, 236 S.W. 880.

In an action for negligent delay in a ship-

ment of hogs, held that the shippers were not

contributorily negligent, as a matter of law, in

not requesting that the hogs be. removed to a

proper plaice after having been placed on a

siding where there was no ventilation and not

the proper air, in absence of a showing that

the snippers' agent knew the hogs would have
to remain ut such point longer than an hour,
or that the carrier permitted them .bo make
suggestions, or would have heeded them if

made. Id.

App. 1022. In an action for negligent de-

lay in transiK>rting live stock, evidence of

negligence in placing the cattle on a siding

in the hot sun, when they could have been dis-

posed of so os to have better ventilation, held

sufficient to take the case to tihe jury. Neely
V. Hines, 237 S.W. 006.

App. 1025. Whether strike of shopmen
causing delay to interstate shipment of live

stock was unavoidable held for Jury. War-
ner v. St. Louis-San Francisco Ry. Co., 274 S.

W. 00, 218 Mo. App. 314.

Whether delay to intrastate shipment of

live stock was caused by strike of shopmen
held for the jury. Id.
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App. 1927. Mere unexplained delay of relieved from the imputation of negligence
six or seven hours from point in Indiana to in moving the car with the horse loose in it

point near New York City of poultry ship- and the aperture open, and defendant was en-
ment IwU insufficient to make prima facie titled to an instruction to that effect Doan
case of carrier's negligence for jury. Parsons v. St. Louis, K. & N. W. Ry. Co., 38 Mo ADD
v. Chicago, B. & Q. K. Co., 300 S.W. 324.

"^

To show that carrier's delivery of inter-

state poultry shipment was not made within
reasonable time, shipper must adduce some
proof of carrier's negligence to make case
for jury. Id.

Care of atoelc in transit.

Sup. 1877. Where a contract of carriage
for the shipment of hogs requires the shipper
to sec tihnt the cars are safely and properly
fastened, so as to prevent the escape of hogs,
the question whether the duty so imiposcd on
the shipi>er has been perforined is for the jury.

Clark v. St. Ix>uis, K. C. & N. Ry. Co., 64
Mo. 440.

Sup. 1878. Failure of u shipper of mules
to notify the carrier to put his car on the
track by the stock pens, so that be might un-

load, feed, and water them while awaiting
the car of a connecting carrier, until after

the engine pulling the train had left, would
not defeat his recovery as mutter of law

;

the evidence showing that the engine only
remained wome 15 or 20 minutes, and it ap-
pearing that immediately on arrival the ship-

per left the train to inquire about the train of
the connecting line, and, learning that it had
gone, then nuulc his (demand. Dunn v. Hanni-
bal & St. J. R. Co., (kS Mo. 20S.

App. 1880. In an action by a shipper
against a carrier for the loss of a horse, de-

fendant gave evidence tending to show that
the acting foreman of defendant oj>ened the
end door or window of the car in which the
(horse had been placed, that this end door or
window was an aperture commencing about
half wiay up from the bottom of the car, 18
inches wide* and 30 inches high ; that after the
horse hud been pluml in the car, and the side
door securely fastened, and this aperture
opened to give it ventilation, the foreman
beckoned to the engineer to move the car for-

ward for the purpose of attaching it to the
train; that when the engine startetl forward
with the car the horse became frightened, and
jumped through this small ai]>erture upon the
track, .and was run over and killed. Jlcld,
that it was a question for the jury whether
the horse got out of the ear in that way, and,
just in so far <as upon ordinary human ex-

perience it was improbable that a horse of
that size could o escape, the defendant is

408.

App. 1894. Where the defense in an ac-
tion for negligence in shipping a jack was that
notice of the injury was not given within five

days, as required by the shipping contract,
but the evidence showed that within three
days notice was given to the local agent, that
the local agent informed the general agent
within five days and requested plaintiffs to
wait a few days to see the extent of the in-

jury, and that plaintiffs wrote to the general
agent and received a reply that the claim was
in the hands of the local agent for informa-
tion and would receive prompt attention, it

was sufficient to defeat a demurrer to the evi-

dence. Crow v. Chicago & A. R. Co., 57 Mo.
App. 135.

App. 1807. Evidence, in an action
against a carrier for its failure to carry safe-

ly live stock delivered to it for transporta-
tion, examined, and held to require the sub-
mission to the jury of the question of the car-
rier's negligence. Lachner v. Adams Express
Co., 72 Mo. App. 13.

App. 1001. In an action against a car-
rier for loss of an animal in transitu, a de-
murrer to plaintiff's evidence was properly de-

nied, where plaintiff had four witnesses, who
adduced evidence tending to show that de-
fendant negligently operated its train of cars,
and that such negligence was the proximate
cause of the loss; their testimony not being
in opposition to obvious physical facts.

Bowring v. Wabash Ry. Co., 00 Mo. App. 324.

App. 1004. Proof that horses were in

good physical and serviceable condition when
received by a railway company for shipment,
that in course of transportation a casualty
ensued, that when rescued the horses bore
marks of the accident, and subsequently they
were and continued in unserviceable shape,
unmanageable, and consequently reduced in

value, established a prima facie case for the
jury as to the liability of the company.-
Keyes-Marshall Bros. Livery Co. v. St. Louis
& II. Ry. Co., 80 S.W. 53, 105 Mo. App. 55(3.

App. 1007. In an action against a rail-

road for injuries to plaintiff's shipment of
hogs through defendant's wrongful exposure
of them during transportation to a virulent
disease, the question whether cholera germs
could have been transmitted by contact or ex-
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halation was one for the Jury. Council v.

St. Louis & S. F. R. Co., 100 8.W. 57, 123 Mo.
App. 482.

App. 1916. In action against carrier for

damage to interstate shipment of hogs, where
there was evidence that hogs had become very
warm by piling up in car, and then were un-
loaded into pens over protest of plaintiff's

agent, question as to disease from which hogs
died, or what caused it, held for jury.
Bowles v. Quincy, O. & K. C. R. Co., 187 S.W.
131.

App. 1918. In action against railroad

company for Injuries to shipment of live

stock, question whether company was guilty
of negligent operation of train transporting
stock held for jury. Robinson v. Bush, 200
S.W. 757, 199 Mo. App. 184.

App. 1919. Evidence held sufficient to
take to the jury the question of a railroad

company's negligence in placing cars contain-

ing fat cattle at a point where the cattle

could not obtain air; it appearing that the
cattle might have been placed at another
point while waiting to be carried on their

journey. Berry v. Chicago & A. R. Co., 208 S.

W. 022.

App. 1920. In an action against a car-

rier for injuries to a jack shipped to plain-
tiff by a third person, which, when unloaded,
was Inme and subsequently died, evidence
held to make the question of defendant's neg-

ligence one for the jury. Sehade v. Missouri
Pac. R. Co., 221 S.W. 146, 204 Mo. App. 88.

App. 1920. In an action against a rail-

road for failure to properly carry and deliver

a shipment of live stock, whether there was
negligence on the part of defendant railroad,
hi view of disclosure by the evidence that

three or four cows in the shipment were in a
weakened condition when received by it, held
for the jury under the evidence. Byriun v.

Chicago & A. R. Co., 226 S.W. 91.

App. 1922. In an action for death of

hogs in transit, evidence as to whether the

hogs died from congestion of the lungs
brought on by inherent weakness held to pre-
sent a question for the jury. Hartford Fire
Ins. Co. v. Payne, 243 S.W. 337, certioniri

quashed (1923) State ex rel. Hartford Fire
Ins. Co. V. TriuYble, 230 S.W. .393, 298 Mo.
418.

App. 1923. In an a-ction toy a shipper
for value of hogs which died in transit, evi-

dence tending to show that the cause of death
was the overheated condition of the hogs,

brought about by the carrier's failure to pro-
vide them with water or to place water in
the, car, held sufficient to make the question
of tho carrier's negligence one for the jury.
Stallings v. Missouri Pac. R. Co., 251 -S.W.
143.

App. 1923. In action for injuries to
sheeip in shipment, plaintiff's evidence held
sufficient to warrant submitting to the jury
the question of whether defendant was guilty
of negligence in not complying with 45 US
CA 71-74, relative to cure of stock.John-
son v. Wabash Ry. Co., 251 S.W. 719.

App. 1923. In action for injuries to live
stock shipment, evidence that animals were
in good condition when delivered to the car-
rier but were skinned up and in a maimed
condition when delivered at the point of des-

tination, and that a partition wliton was se-

curely put in iplace during tho transportation
was down on arrival of nimals at another
point, held sufficient to raise an inference of
negligence in the management of the train,
making the question one for tho jury. Moran
v. Chicago, B. & Q. R. Oo., 255 S.W. 331.

App. 1924. Evidence of injured condi-
tion of animals, indicating external violence
during transportation, held sufficient to go to

jury on question of defendant currier's negli-
gence. Morrow v. Wabash Ry. Co., 2C5 S.W.
851, 21!) Mo. App. (J2.

App. 1925. Evidence held sufficient to

go to Jury on question of carrier's negligence
for death of cow (luring shipment. Long v.

American Ry. Express Co., 274 S. W. 900, 219
Mo. App. 451.

App. 1920. Evidence of negligent injury
to unaccompanied live stock shipment held to
make question for trier of facts. Shaffer v.

American Ry. Express Co., 282 S.W. 723.

- Limitation of liability.

Sup. 1882. In an action against a carrier
of live stock, evidence examined, and held to
justify the court in submitting to the jury
the question of the negligence of the carrier,
rendering it liable, notwithstanding its con-
tract relieving it from its common-law liabil-

ity. Dawson v. St. Louis, K. C. & N. Ry. Co.,
70 Mo. 514.

App. 1915. Though the notice of injury
to a shipment, arriving at destination August
1st, was dated August 5th, testimony of the
shipper that he delivered it the day of the
arrival, or the next morning, raises a ques-
tion for the jury as to its having been given
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in the time required by contract. Ball v.

Lusk, 175 S.W. 238, 180 Mo. App. 297.

4=>280 l). Llabfllltr of connecting
carrier.

App. 1900. Plaintiff contracted for the

carriage of horses over the line of a carrier,
and also over the line of a connecting carrier,
and paid the first carrier the entire transpor-
tation charges. The connecting carrier did
not know of the payment of such charges, and
refused to deliver the horses until his charges
wore paid; and plaintiff brought action

against the connecting carrier for conversion.

Held, that whether the first carrier was the

agent of defendant in contracting for the car-

riage over the latter's line was a question of

fact for the Jury. Shewalter v. Missouri Pac.

Ry. Co., 84 Mo. App. 589.

App. 1903. In an action against a rail-

road company for injury to cattle, caused by
delay of the connecting carrier in forwarding
the cattle from the point of intersection with
defendant's road, plaintiff's evidence, showing
that, the contract of shipment made with de-

fendant's agent provided in express terms for

a through shipment to a poiut on the inter-

secting line, was sufficient to submit the issue

of the terms of the contract to the jury.

Faulkner v. Chicago, K. I. & P. Ry. Co., 73

S.W. 1)27, 90 Mo. App. 421.

In an action against a railroad company
for injury to cattle caused by delay of the

connecting carrier, plaintiff's evidence show-

ing previous contracts made with defendant's
station agents for shipment of cattle to points
on connecting lines, which contracts had been

carried out by defendant, was, in the absence
of knowledge by plaintiff that defendant's

agents were forbidden to enter into such con-

tracts, sufficient to submit the issue of agent's

authority to enter into the contract to the

jury. Id.

=?230 (7). Infraction*.

Sup. 1883. Whether the liability of

plaintiff was that of a common carrier, as

contradistinguished from that of a forwarder,
was determinate by the facts, and the facts

upon which the liability of plaintiff as a com-
mon carrier were predicated should have been
stated in the instruction, so that the triors of

the fact could determine whether such facts

had been established by the evidence. It

makes no difference in this respect that the
cause was tried by the court without the in-

tervention of a Jury. St. Louis, K. C. & N.

Ry. Co. v. Cleary, 77 Mo. C34, 46 Am. Rep. 13.

App. 1894. Where the evidence showed
that plaintiffs, to whom mules were shipped,
did not tender the freight until the day after
their arrival, an instruction on the hypothesis
that they demanded the mules and tendered
the freight on the day of arrival was errone-
ous. -Scott Bros. v. Chicago & A. R. Co., 57
Mo. App. 345.

App. 1896. In an action against a car-
rier to recover damages for the breach of a
verbal contract to receive and ship cattle, the

undisputed evidence showed that defendant's
station agent who made the contract was au-
thorized to receive and forward freight, and
that the making of the contract in question
was within tho scope of his apparent author-

ity, and it was not shown that plaintiffs had
knowledge of the fact, if it was a fact, that
he was acting beyond his authority. Held,
that it was not prejudicial error for the court
to direct the jury to the effect that the evi-

dence was sufficient to establish the authority
of defendant's agent to make the contract, as
the jury under a proper instruction could not
have found otherwise. Wilson v. Missouri
Pac. Ry. Co., GO Mo. App. 3SS.

App. 1897. Plaintiff shipped a car of

stock over defendant's road, billed to the Na-
tional Stockyards in East St. Louis, and the
stock was carried by defendant to the Union
Stockyards in St. Louis, where it was deliv-

ered to a commission firm doing business

there and sold in that market and the pro-
ceeds remitted to plaintiffs. In an action to

recover for the loss incident to defendant's
failure to deliver the stock at East St. Louis,
two plaintiffs testified that, if the sheep in

such car load of stock had been sold in East
St. Louis, they would have sold for $1 more
on tho 100 pounds, and that the hogs in the

car load would have sold for 10 per cent, more
per 100 pounds than the parties were able to

get at the yards in St. Louis. Held, that the
evidence justified an instruction that plain-
tiffs were entitled to recover whatever dif-

ference, if any, there was between what the

stock sold for at the Union Yards at St. Louis
and what the same would have sold for on the

same day at the National Yards in East St.

Louis. Tandy v. Wabash R. Co., 68 Mo. App.
431.

App. 3921. In a suit by a live stock ship-

per against a carrier for breach of an oral

agreement to furnish cars, failure to instruct

as to the meaning of the term "oral contract"

JicU not error. Thee v. Wabash Ry. Co., 2.'i3

S.W. 959, 208 Mo. App. 200.

App. 1922. All acts of a shipper do not

relieve a carrier from liability, and hence
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an instruction that a carrier, sued for loss of

a hog, should not be -held liable if its death
was due to an act of plaintiff shipper, was er-

roneous, as excusing the carrier from liability

if Its death was due to any act of the shipper.

Browning v. Wells Fargo & Co. Express,
243 S.W. 100.

App. 1923. In an action against a rail-

road for injuries to live stock shipment, i>eti-

tion containing a general allegation of negli-

gence on the part of the railroad held to au-

thorize instruction as to negligence in failing
to furnish a safe car. Moran v. Chicago, B.

& Q. R. Co., 255 S.W. 331.

In an action for injury and death of

horse during transportation an instruction

that it was defendant's duty to furnish a car

that was reasonably safe and suitable, and
that such duty required not only that it

should 'be safe as originally furnished but also

that it should be kept so and that its appur-
tenances should IM> so attended as to render
the inclosure by the car safe, Jield erroneous,
in that it was an abstract proposition mis-

leading to jury. Id.

App. 1924. In an action for unreason-

able delay in furnishing cars for loading of

stock, instruction that carrier would -be liable,

if it "unreasonably delayed in furnishing"
such cars, held to include defense that delay
was caused by shopmen's strike, and testi-

mony in snpiK>rt thereof. Fewel v. St. Louis
& S. F. Ry. Co., 267 S.W. 960.

App. 1925. Instruction permitting re-

covery for failure to furnish cars contracted

for held erroneous. Williams v. St. Louis-

San Francisco Ry. Co., 274 S. W. 9115, 217 Mo.

App. 662.

App. 1927. Instruction that shipper of

cattle, under contract, was entitled to benefit

of particular market held improper. Bailey
v. St. Louis & S. F. Ry. Co., 290 S.W. (130.

Instruction permitting shipper of cattle

to recover loss from forced sale on Chicago
market through breach of contract held not
erroneous. Id.

$=23O (8). Delay in trannportatlon.

Sup. 1876. Instructions in an action

against a carrier for injury to live stock

caused by delay in transportation approved.

Tuggle v. St. Louis, K. C. & N. Ry. Co., 62 Mo.
425.

App. 1885. Where the delivery of live

stock by a carrier was delayed from the 21st

to the 23d of December, an instruction that

the measure of damages was the difference in
the value of the stock "between" the 21st and
the 23d of December was not erroneous, as

being likely to mislead the jury into believing
that the value of the goods on the 22d of De-
cember might be token as the basis for the
assessment of damages, though the evidence
showed that the price of stock was higher on
the 22d than on the 23d. Armstrong v. Mis-
souri Pae. Ry. Co., 17 Mo. App. 403.

App. 1895. Where a contract for ship-
ment of cattle provided the carrier's liability
should cease when it delivered the cars con-

taining the cattle upon the tracks of the

stockyards, but the evidence showed that the

carrier, when cattle were consigned to the

stockyards, always delivered them at the

chutes with its own engines, cars, and crew,

though only on signal from the stockyards

people, and the delay complained of was part-

ly before and partly after reaching the stock-

yards tracks, instructions which directed a

verdict for defendant, based upon such pro-

vision, without reference to whether the de-

lay was the fault of defendant, were prop-

erly refused. Blnnchard v. Chicago & A. Ry.
Co., 60 Mo. App. 2(57.

App. 1903. In an action against a car-

rier for delay in a shipment of live stock, an
instruction asked by plaintiff that if the jury
found that defendant had promised to furnish

plaintiff a car on the day therein named, and
failed to keep its promise, then they should

find for plaintiff, would have been well enough
if it bad gone further and submitted the

points raised by the evidence of defendant.

Helm v. Missouri Pac. Ry. Co., 72 S.W. 148,

98 Mo. App. 419.

App. 1910. In an action for delay in

transporting live stock because of a wreck
on defendant's road, an instruction that "it

devolved on defendant to show * * *

that said wreck was unavoidable and occur-

red without any negligence on the part of de-

fendant," satisfies the rule that defendant

was required only to show that the wreck was
unavoidable by the exercise of reasonable

care. Hiihn v. St. Louis, K. C. & C. R. Co.,

125 S.W. 1185, 141 Mo. App. 453.

App. 1916. In action against succeeding
carrier for damages to an interstate shipment
of hogs, instruction which told jury that, be-

fore verdict for plaintiff could be returned,

they must find that defendant failed to trans-

port hogs in reasonable time, and that by rea-

son of said failure hogs were injured so that

some of them died, was not improper.
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6MD 241 CARRIERS

Bowles v. Quincy, O. & K. C. R. Co., 187 S.W.
131.

App. 1917. In action for damage to

stock shipment caused by carrier's delay, in-

structions as to damages should have defined

shrinkage for which plaintiff could recover ;

some shrinkage naturally occurring on such a

shipment.-Baker v. Bush, 194 S.W. 1001.

App. 1922. In an action for delay in a

shipment of hogs, in which there was evi-

dence of minor delays which were explained
and were not unusual, an instruction in favor
of plaintiffs if the hogs were "negligently de-

layed" without informing jury what was
meant by words "negligently delayed" field

erroneous. Ilowell v. Davis, 236 S.W. 889.

App. 1922. In an action for negligent

delay in transporting live stock, an instruc-

tion as to the burden of proving negligent de-

lay, and that proof of delay alone was not
suiHcieiil to establish negligence, but author-

izing the jury to infer negligence from facts

and circumstances proven in evidence, was
erroneous, where the jury were not told what
facts and circumstances constituted negli-

gence. Neely v. Ilines, 2H7 S.W. 90<>.

App. 192.'*. In action for negligent delay
in shipment of a carload of cat Me, where there

was but one delay proved, which defendant

explained in a manner consistent with the
exercise of due care on its part, an instruc-

tion submitting generally the matter of delay
was not misleading, in that it did not point
out or define what would constitute negligence
or any facts neces.sary to be found to convict

defendant thereof. Marsh v. Davis, 231 S.W.
390.

App. 1924. Where shipping contract pro-
vided that carrier was not bound to transport
cattle by any particular train or for a par-
ticular market or otherwise than with rea-

sonable dispatch, but should have right in case
of physical necessity to forward them 'by tiny
carrier or route 'between shipping point and
destination, instruction that it was duty of

carrier to transport cattle in usual and cus-

tomary manner and route field not warranted
by evidence. Sandker v. Wtibash Ry. Co., 2(17

S.W. 957; Phillippi v. -Same, 267 S.\V. 0(50.

(9). - Care of tock by carrier.

App. 1885. Though a contract for the

shipment of cattle provided that claims for

injury to the cattle would not he allowed un-
less made within five days from the time that
the cattle were removed from the cars, an in-

struction that the shipper could not recover

for injuries to the cattle, where he failed to

make a claim therefor within the five days,
"unless it further appears from the evidence
that defendant received plaintiff's claim in

some other manner than that specified, with-
in five days, and at the time made no objec-
tion to the manner in which it received notice

thereof," was not erroneous. Potts v. Wa-
bash, St. L. & P. Uy. Co., 17 Mo. App. 394.

App. 1887. Where, in an action for dam-
ages for injuries to stock shipped over de-

fendant's railroad, there was evidence of the

value of the cattle on the market in the con-

dition they were in on their arrival at their

destination, and what they would have been

worth had they arrived with only the ordi-

nary damage resulting from shipment, and
the evidence also tended to show that the

stock suffered some injury from overloading
and other causes for which defendant was not

liable, an instruction stating that the meas-
ure of damages was the difference between
the value of the stock if it had arrived in

good condition and what it was worth when
it arrived in the injured condition was er-

roneous, as allowing damages for injuries for

which defendant was not responsible. Jones
v. Chicago & A. It. Co., 2S Mo. App. 28.

Where, in an action for damages for in-

juries to stock shipped over defendant's rail-

road, there was evidence showing the amount
the cattle were worth on the market in the

condition they were in on their arrival at the

place of destination, and what they would
have been worth had they arrived with only
the ordinary damage resulting from ship-

ment, an instruction stating that, if the jury
found any damage was done to the cattle

through defendant's negligence, they should,
in arriving at the damage, find what the cat-

tle would have been worth in the market if

they bad arrived at their destination in good
condition, and what they were worth when
then arrived in the condition us shown by evi-

dence, was not erroneous for failing to limit

the recovery to that part of the damage which
resulted from the injury for which defend-
ant was liable. Id.

App. 1889. In an action by a shipper
against a carrier for the loss of a horse dur-

ing shipment, field, that an instruction leav-

ing it to the jury to say whether the rate paid
by plaintiff for freight charges was less than
the usual and reasonable rates for carrying
horses of that character was erroneous, in

that it injected an element into the case

which was not presented by the evidence.
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Doan v. St. Louis, K. & N. W. Ry. Co., 88 Mo.

App. 408.

App. 1891. In an action against a car-

rier for negligence in the transportation of

live stock, the submission of an instruction

predicated on defendants having failed to

provide any stopping place along the route

where the animals could be fed and watered
was error, where negligence in that respect
was neither charged in the petition nor

brought out by the evidence. Wolfert v.

Pittsburg, C. & St. U Ry. Co., 44 Mo. App.
330.

In an action against a carrier for negli-

gence in the shipment of live stock, plaintiff,

in order to be entitled to the benefit of Rev.

St. U. S. 4386, requiring railroads to feed

and water cattle every 28 hours, should sub-

mit an apt instruction to that end. Id.

App. 1895. In an action for injuries to

hogs resulting from the car in which they
were shipped not having trap doors in the

roof, an instruction that, if the hogs died

from overlaying or suffocation, it was by
the fault of defendant in not furnishing a
suitable and proper car, was erroneous, in

that it assumes that, had there been trap

doors, the person accompanying the hogs
could have succeeded in keeping the hogs
from smothering. Paddock v. Missouri Pac.

Ry. Co., 60 Mo. App. 328.

App. 1897. An instruction in an action

against a carrier for failing to carry safely
live stock delivered to it for transportation,

imposing on the carrier the duty of exercis-

ing all reasonable diligence for the safety of

the stock, is not erroneous, when read iu con-

nection with other instructions which declare

that the carrier was only required, while

transporting live stock, to exercise such care

as would be exercised by a prudent man in

the treatment of his own property. Lachner
v. Adams Express Co., 72 Mo. App. 13.

An instruction, in an action agiainst a
carrier for failing to carry safely live stock

delivered to it for transportation, which au-
thorlxes interest from the date of the com-
mencement of the suit, instead of from the

date the property should have been delivered

ait the place of destination, though erroneous,
is not prejudicial to the carrier. Id.

App. 1903. In an action to recover for

the transportation of a jack, where damages
for the death of the jack as a result of

plaintiff's negligence were set up as a coun-

terclaim, error in refusing an Instruction that

plaintiff was not liable on the counterclaim
if the jack died from pneumonia or lung trou-

ble, and hiss position in the crate in which he
was placed did not produce or aggravate the
disease so as to cause his death, was cured by
instructions that plaintiff was not liable un-

less the disease was caused by plaintiff's neg-

ligence, and that the burden was on defend-
ant to prove that negligence, and that it

caused the disease of which the jack died.

Pacific Exp. Co. v. Emerson, 74 S.W. 132,

101 Mo. App. 62.

App. 1908. In an action against a car-

rier for injuries to cattle during transporta-
tion, a request to charge that, when the car-

rier placed the cars at the unloading plat-

forms in a position to be unloaded and
delivered the billing to stockyards company,
"provided it used reasonable diligence in

transporting them thereto," it performed ev-

ery act required of it as a carrier to com-

plete the delivery, and was not liable for

damages resulting from a subsequent delay,

caused either by the failure of the stock-

yards company to post on the bulletin board
the arrival of the stock, or the consignee to

receive it promptly, was properly modified

by adding the words quoted to distinguish be-

tween damages arising after delivery at the

stockyards and those arising on account of

negligence of the defendant during trans-

portation l>efore arrival. Ratliff v. Quincy,
O. & K. C. R. Co., 110 S.W. 606, 131 Mo. App.
118.

App. 1909. Where a petition alleged that

horses were injured by defendant's careless-

ness, in that other horses were permitted
to trample upon horses which were down on
the f!oor, and the latter kicked and injured
the <vther horses which were also knocked
down arid trampled upon, an instruction au-

thorizing a recovery if some of plaintiff's

horses were injured by l>eing knocked down,
thrown, or falling down upon the floor, etc.,

was erroneous as authorizing a recovery on a
different theory than that alleged. Barr v.

Quincy, O. & K. C. R. Co., 120 S.W. Ill, 138
Mo. App. 471.

App. 1910. In an action against a car-

rier for damages by breach of the contract

of shipment an instruction that if defendant
did not deliver the cattle to the consignee in

good condition, being prevented only by the
act of God or the public enemy, and plaintiff
sustained damage by reason of such failure,

the carrier was liable, was erroneous ae mak-
ing it liable, though prevented from deliver-

ing the cattle by act of God or the public
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enemy. Edwards v. Lee, 326 S.W. 194, 147
Mo. App. 38.

App. 1911. In an action against a car-

rier for injuries to mules in transit, an in-

struction that the burden was on plaintiff to

show that the injuries to the mules were the

direct result of defendant's negligence, and
were not the result of some other cause or of

the vicious propensities of the animals, was
too vague, in that it did not inform the jury
what act of the defendant would constitute

negligence, if any, uud, in the absence of any
other instruction 8i>eciticnlly defining the par-
ticular facts which would constitute negli-

gence or carelessness justifying the recovery,

was reversible error. Cornett v. Chicago &
A. R. Co., 138 S.W. 51, 158 Mo. App. 300.

App. 1915. An instruction in action

against a carrier for loss of stock escaping
from pens he'd erroneous as imposing too

high a burden on carrier. Humphreys v. St.

I Amis & H. Ry. Co., 178 S.W. 233, 191 Mo.

App. 710.

App. 1921. In an action by the shippers
of hogs for injuries thereto in transit, the

trial court erred in giving plaintiffs' instruc-

tion submitting to the Jury the question
whether other cars shutting out air from the

shipment were placed near the hogs on a

side track, there twing no evidence of such

placing of other ears, testimony that "ordi-

narily you will find lots of box cars there"

not constituting evidence such cars were pres-

ent at the time. Ilowell v. Ilines, 227 S.W.
(J19.

App. 1025. Instruction as to carrier's

failure to properly attend to sick and injured

cow held warranted under the evidence.

Lone: v. American Ry. Express Co., 274 S.

W. 1)00, 219 Mo. App. 451.

App. 1925. Instruction submitting neg-

ligence of carrier in surrounding plaintiff's

cattle with other trains of cars held justified

by evidence. Xigh v. Chicago, K. I. & P. Ky.

Co., 270 S.W. 1038, 220 Mo. App. 700.

App. 1928. Instruction authorizing re-

covery against carrier, though finding dam-

ages were caused by vicious proi>ensities of

stock and owner's negligence, Jield erroneous.

Morrow V. Wabash Ky. Co., 2S9 S.W. 343.

<r=o2:iO (10). Limitation of liability.

App. 1S7G. Where the contract of car-

riage between a railroad and the shipper of

live stock relieved the carrier from liability

from loss or damage, save from the carrier's

own carolosfness or neglect, an instruction

that if, by reason of delay, the cattle were
exposed to injury and were injured* plaintiff
was entitled to recover, unless defendant had
shown that the delay was mused by obstruc-

tions of the road or failure of machinery,
which could not have been prevented by due
care, was proper; Lupe. v. Atlantic & P. R.

Co., 3 Mo. App. 77.

App. J894. While an instruction that

the special contract for the shipment of n

jack uas not binding on plaintiff, unless in

consideration of the Htipulations in the con-

tract defendant agreed to carry the jack for

lesH than the usual or reasonable rate, or

plaintiff received s<ne advantage which he
would not have received, but for entering
into such contract, was too broad, the lim-

itation of damages only being not binding on

plaintiff in the absence of consideration, yet,

where the evidence showed that the other

parts were complied with, the giving of the

instruction was not prejudicial. Crow v.

Chicago & A. R. Co., 57 Mo. App. 135.

App. 1S04. A railroad, by contract, pro-
vided against its liability for loss or damage
after it had delivered c-ars containing cattle

on the tracks of the stock-yards company.
Its trainmen ran the switch engine over the

tracks of the stockyiirds company, and in

an action by the shipi>er for damages for

delay the evidence tended to show that the

delay complained of occurred on the tracks

of the stock-yards company. 7/c7rf, that the

railroad company was not entitled to an in-

struction unconditionally exempting it from

liability for such delay, and it was not err>r

to modify it by inserting a (juali Heat ion as

to defendant's ne'jjli^Mice. lA'onard v. Chi-

cago <fc A. R. Co.. 57 Mo. App. 3CO.

App. 3!K)1. In an action against a car-

rier for the loss of an animal while in

transitu, defendant set up contract of af-

freightment, stilting that the rate charged
was a special one, and in consideration there-

of the carrier's liability was limited, but

there was extrinsic evidence showing that the

rate charged was in fact the regular one.

Held, that an instruction which told the jury
that, if it found that the rate charged plain-

tiff was the "only rate" and the usual sched-

ule rate charged every one for a like ship-

ment, then such rate was not. a reduced rate,

was erroneous in expression. Rowring v.

Wabash Ry. Co., 90 Mo. App. 324.

App. 19!)3. In an action against n car-

rier for delay in a shipment of live stock. d r -

fendant was entitled to an instruction that if

Consult Pocket Part for later cases. For explanation, see page iii.



<8=230(10) CARRIERS 6MD-244

plaintiff entered into a written contract with

defendant for the transportation of his cattle,

and by the terms thereof it was provided that

the shipment was not to be made within any
specific time, nor in time for any particular

market, then defendant was only liable for

unreasonable delay. Helm v. Missouri Pac.

Ry. Co., 72 S.W. 148, 98 Mo. App. 419.

App. 1913. Where a contract for an in-

terstate shipment of mules limits the liabil-

ity for injury to the proix>rtion of the agreed

valuation, an instruction that the jury must

accept the agreed valuation and assess the

damage caused by delay in those proportions

only was proper. Wyatt v. Missouri Pac. Ry.

Co., 158 S.W. 71*0, 173 Mo. App. 210.

App. 1919. In action by intrastate ship-

per of a stallion in Kansas, under the declared

valuation on which the rate was based, an in-

struction was erroneous which submitted to

the jury the question of whether the shipper

knowingly accepted the reduced rate based on

the declared value; the shipi>er's knowledge
of the lawful rate being conclusively pre-

sumed by Kansas law, which controlled.

Strother v. Atchison, T. & S. F. H. Co., 212 S.

W. 404.

App. 1924. In an action apiinst an ex-

press company for loss of a jack killed in

transit, an instruction limiting defendant's ex-

emptions from liability to the inherent vice or

vicious propensities of the Jack held not erro-

neous, where no other exemptions, such as

those arising from an act of (Jod or the pub-
lic enemy, or the shipper's fault, were invoked

fry defendant. Ward v. American Ky. Ex-

press Co., 259 S.W. 514.

=3230 (11). - Liability of connecting
carriers.

App. 1900. In an action against a con-

necting carrier for conversion because of its

refusal to deliver horses carried by it until

its compensation was paid, such compensa-
tion having been paid to the first carrier with-

out defendant's knowledge, the instructions

reviewed, and held to be correct. Shewalter

v. Missouri Pac. Ry. Co., &4 Mo. App. 589.

<g=>230 (12). Damage*.

App. 1896. In an action for damages for

the breach of a verbal contract by which de-

fendant undertook to receive and ship several

car loads of cattle on a certain day, the peti-

tion alleging the provision in the contract to

the effect that plaintiff's cattle were to be

shipped on the day named, so as to be on the

Kansas City market on the next day, suffi-

ciently imparted the information that the cat-

tle were designed for sale in that market, and
therefore warranted an instruction that, in

estimating the damages, the jury should take
into consideration the variance in the value
of the cattle in Kansas City between the time

they should have reached there and the day
of their arrival. Wilson v, Missouri Pac. Ry.
Co., 66 Mo. App. 388.

App. 1906. Where, in an action against
a carrier for delay in transporting live stock,
the right to recover was predicated on the
fact that there had been an unreasonable de-

lay, an instruction authorizing an award as

damages of the difference in value between
the value of the live stock in the condition

that they were in when delivered, and the

value had they been delivered "witheut de-

lay," was not objectionable for failing to ad-

mit the word "reasonable" before the words
"without delay." Farmers' Bank of Lad-
donia v. Wabash R. Co., 95 S.W. 286, 119 Mo.

App. 1.

An instruction, in an action for delay in

transporting live stock, which limits the re-

covery to damages resulting from loss by
shrinkage and loss of a better market, is not

inconsistent with tin instruction denying a

right to recover for cattle injured in the trans-

portation. Id.

App. 1916. In action for damages to

shipment of cattle, where there was no evi-

dence of injury to a bull, instruction allowing

damages to the extent of his valuation under

the shipping contract held erroneous. Green-

ing v. Chicago & N. W. Ky. Co., 183 S.W. 1121.

App. 1924. Where, in an action against
a carrier for damages based on shrinkage in

weight of sheep alleged to have 'been caused

by defendant's negligent delay in transport-

ing shipment, plaintiff's claim for damages
was -based on the allegation that 50 lambs
were dwnaged by ibeing trampled and in .bad

condition, instruction that, if the delay caused

more culls, jury could allow for the extra

culls, held not to require reversal on the the-

ory the instruction was broader than the

pleadings, since, if the lambs were in bad

condition, they would be culled. Prebe v.

Quincy, O. & K. O. R. Co., 260 S.W. 816.

App. 1924. In an action toy shipper

against a carrier for damages for unreason-

able delay in (furnishing cars, where there

was no evidence to support a verdict of $100
on a certain count, an instruction authorizing
a recovery not exceeding $100 on that count

was erroneous as -being broader than the evi-
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dence. Morrison v. St. Louis-San Francisco

Ry. Co., 204 S.W. 440.

App. 1924. Where, in shipper's action

for damages to cattle, three of which died,

evidence Hhowed that death of one of them
was not attributable to the fault of defend-

ant, instruction authorizing recovery for

death of three cattle was 'broader than the

evidence. Sandkdr v. Wabash Ky. Co., 267

S.W. 937.

App. 1925. Evidence held to justify in-

strwtion as to necessity of shipper of cattle

to hold over for day or two to make up shrink-

age sustained during transit. Nigh v. Chi-

cago, 11. I. & P. Ky. Co., 276 S.W. 1038, 220 Mo.

App. 700.

App. 1925. Instruction on measure of

damages for injuries to live stock held not

erroneous. Morrow v. Wabash Ry. Co., 276

S.W. 10BO, 220 Mo. App. 518.

Instruction authorizing damages for in-

jury to animals sold at way point, without

finding that injuries necessitated sale, held

erroneous. Id.

App. 1927. In action against carrier for

injury to stock shipment, instruction as to

measure of damages held not misleading,

confusing, and incomplete. Dillen v. Wabash
Ry. Co., 294 S.W. 4,'i9.

$=92.10(13). Verdict and finding*.

App. 19ir>. Tn an action for the death of

hogs in shipment, the vordict held, under the

evidence, not to award a recovery for hogs dy-

ing after shipment had jmssed beyond defend-

ant's line. Notts v. St. Louis & II. Ry. Co.,

177 S.W. 746, 191 Mo. App. 676.

Judgment.
App. 11)10. Under Rov. St. 1SOO, 5222,

as amended by Jjiws 1905, p. 54 (Ann. St.

1906. p. 271N), authorizing a shipper suing for

injury to freight to join as defendants the

original carrier and all connecting carriers,

and to recover from the carrier through whose
negligence the loss was sustained the amount
thereof, a shipper of live stock who sues tlu

initial and connecting carriers jointly for

da mages occasioned by a delay in transjxjrta-

tion may only recover from the carrier re-

sponsible for the delay. Wilburn v. Wabash
R. Co., 129 S.W. 4S4, 148 Mo. App. 692.

XV. CARRIAGE OF PASSENGERS.

Who are common carriers, see ante,

(A) RELATION BETWEEN CARRIER AND
PASSENGER.

Disobedience of rules of carrier as ground for

ejection, see post, $=359.
Rules of carrier in respect to passenger's bag-

gage, see i>ost, @,*{89.

Rules of carrier in ,resi>ect to performance of

contract of transportation, see post, $267.

<g=>233. Nature of the relation.

See explanation, page tit.

$=>234. What law govern*.

Sup. 1914. A contract whereby a car-

rier is released for all dnmages for injuries
received by a passenger through carelessness

of the carrier, made absolutely void under the

law of a sister state, where the passenger was
injured, will riot be given any effect by the

courts of Missouri, in an action by the pas-

senger for the injuries. Wentz v. Chicago, B.

& Q. K. Co., 168 S.W. 1166, 259 Mo. 450, Ann.
Oas. 1916B, 317.

App. 1905. A contract by a railroad to

carry a passenger and baggage from a point
in Illinois to a point in Missouri, when made
in Illinois, is an Illinois contract, governed

by the laws of that state, and is not affected

by Rev. St. 1S99, 521*2, making a carrier lia-

ble for the loss of property caused either by
its own or some connecting carrier's negli-

gence. Hubhard v. Mobile & O. Ry. Co., 87 S.

W. 52, 112 Mo. App. 459.

App. 1910. A contract of carriage evi-

denced by a ticket is governed by the law of

the state whore made. Robert v. Chicago &
A. R. Co., 127 S.W. 925, 148 Mo. App. 96.

App. 1915. Whore the negligence of a
carrier occurred in Missouri, the law of Mis-

souri governs the rights of the parties. Coy
v. St. Ix>uis & S. F. R. Co., 172 S.W. 446, 186

Mo. App. 40S.

App. 1916. In a passenger's action for

loss of baggage, whore the contract of car-

riage as contained in her transportation was
made in a foreign country, but there was no

evidence as to the law of such foreign conn-

try, the law of tho former governs. Drozin-

ski v. Hamburg-American Line, 181 S.W.

1164, 193 Mo. App. 60.

App. 1924. Whore relation of carrier

and passenger existed between one accom-

panying interstate shipment of stock as care-

taker and defendant, held, that right of care-

taker to recover for personal injury and his

duty to give notice of such injury was gov-

Consult Pocket Part for later cases. For explanation, see page iii.



CARRIERS 6MD 24ft

erned by the common law and not by federal

statutes (such as 49 TJSCA 20), relative to

claims arising from interstate shipments of

proircrty. Eclmondson v. Missouri Pac. R.

Co., 264 S.W. 470.

App. 1928. Duty of caretaker accom-

panying Interstate shipment of cattle to give
notice of personal injury was determined un-

der common law, federal statutes being inap-

plicable (49 USCA 20). Edmondson v. Mis-

souri Pac. R. Co., 8 S.W.(2d) 103.

5. Who are carriers.

Sup. A street railroad company is a
common carrier of passengers for hire.

(1903) Jackson v. Grand Ave. Ry. Co., 24 S.

W. 192, 118 Mo. 199 ; (1904) Redmon v. Met-

ropolitan St. Ry. Co., 84 S.W. 26, 185 Mo. 1,

105 Am. St. Rep. 558.

Sup. Persons operating elevators in

buildings are carriers of passengers. (1904)

Goldsmith v. Holland Bldg. Co., 81 S.W. 1112,

182 Mo. 597 ; (1905) Ilensler v. Stix, 88 S.W.

108, 113 Mo. App. 162.

Sup. 1909. A company engaged in oper-

ating and managing an office building, and in

connection therewith operating a passenger
elevator for the use of tenants and others, is

a common carrier of passengers. Cooper v.

Century Realty Co., 123 S.W. 848, 224 Mo. 709.

App. 1910. A company engaged in the

livery business does not hold itself out to

serve any and all persons, but operates only
under a si>ecial contract, and deals with such

jKjrsoiis only as it chooses, and is in no sense

a common carrier. Trout v. Wat kins I.i/ery

& Undertaking Co., 130 S.W. 130, 148 Mo.

App. 621.

App. 1913. A taxicab eomiwiny in the

business of transiting persons for hire from
one part of the city to another, and holding
itself out to carry one and all, is a common
carrier of passengers. Yuri Iloefen v. Co-

lumbia Taxicab Co., 162 S.W. 694, 179 Mo.

App. 591.

App. 1922. Where a taxicab company
sent a taxicab in charge of a -chauffeur to car-

ry people for undertakers, and in so doing he
was to some extent under direction of a funer-

al director but it did not surrender complete
control, it was a common carrier as to a pas-

senger therein, and was liable for a negligent

injury to her. regardless of who jwiid for the
service. Burke v. Shaw Transfer Co., 243 S.

W. 449, 211 Mo. App. 353, certiorari quashed
(Sup. 1023) State ex rel. Shaw Transfer Co. v.

Trimble, 250 S.W. 384.

$=236. Duty to receive and transport
passengers.

$s2na (1). In greiiernl.

Sup. 1913. A street car company acting-
as a public carrier for passengers is required
to carry without discrimination all who pre-
sent themselves. Nolan v. Metropolitan St.

Ry. Co., 157 S.W. 637, 250 Mo. 602.

App. 1903. The right to railway passen-
ger carriage is not confined to persons who
are physically sound, but is open, within a
reasonable degree, to those ailing and infirm.
Mathew v. Wabash H. Co., 78 S.AV. 271, 115

Mo. App. 4tiS, judgment affirmed (1905) Wa-
bash H. Co. v. Mathew, 26 S. Ct. 752, 199 IL
S. 605, 50 L. Ed. 329.

App. 1910. A street railroad had the
right to refuse to carry passengers on cars

during their passage between the barns and
the lines where they were to be put in serv-
ice. Hermann v. St. Joseph Ry. Light, Heat
& Power Co., 129 S.W. 414, 144 Mo. App. 147.

Action* for failure to farniab
trunnportntiun.

Sec explanation, page tit.

&=237. Who are passenger*.
Commencement and termination of relation,

see jK)st, C=>247.

Persons other than passengers to whom car-

rier is liable for injuries, see post,

3=s>238. In general.

Sup. 1K95. Without a contract for car-

riage on one part shown, and an acceptance
on the part of the other, either express or im-

plied, the relation of passenger and carrier
can never exist. Schacfer v. St. Louis & S.

Ry. Co., ,'JO S.W. 331, 128 Mo. 64.

Sup. 1900. Where plaintiff, who was a

newsboy, and in the habit of jumping on de-
fendant's street cars to sell his iwpers, was
injured by being struck by the tongue of a
wagon, while selling papers on the footboard
of a moving car, an instruction that the serv-
ants of defendant were bound to exercise a
high degree of care to prevent injuring the

plaintiff was properly refused, since he was
not entitled to the rights of a passenger, and
defendant was bound to exercise only ordi-

nary care to prevent injuring him. Pudgitt
v. Moll, fiO S.W. 121, 159 Mo. 143, 52 L. H. A.

854, 81 Am. St. Rep. 357.

Sup. 19U6. Where one engaged in mov-
ing the effects of a tenant from a building
was, according to custom, riding on a freight

This Digest is compiled on the Key-Number System. For explanation, see page ill.



6MD 247 CARRIERS

elevator, the relation of passenger and car-

rier existed between him and the owner of

the building who was liable for injuries sus-

tained by such person through the negligence

of the operatives of the elevator. Orcutt v.

Century Bldg. Co., 99 S.W. 1062, 201 Mo. 424,

8 L. R. A. (N. S.) 029.

Sup. 1910. A "passenger" is one who en-

ters the vehicle of the carrier with the inten-

tion of paying, in money, the usual fare for

his transportation, or who is supplied with a

ticket or puss entitling him to ride to a given

point. Powell v. St. Louis & S. F. R. Co., 129

S.W. 903, 229 Mo. 246.

Sup. 1915. Where plaintiff entered the

defendant's train by the right expressed on

the face of a valid ticket, the relation of pas-

senger and carrier existed between them.

Ferguson v. Missouri Pac. Ky. Co., 177 S.W.

616.

Sup. 1920. Relation of passenger to car-

rier can only be created 'by contract, either

express or implied. Hanks v. Kansas City

Hys. Co., 217 S.W. 488, 280 Mo. 227.

Sup. 192S. Husband boarding train to

assist wife, who was passenger, held to have

status of "invitee," if not passenger. Lewis

v. Illinois Cent. R. Co., 3 S.W.(2d) 371, 319 Mo.

233.

App. ISM). In an action against a street

railroad comiwny for personal injuries, it ap-

I>eared that plaintiff had dismounted from

one of defendant's cars and was passing over

a junction for the purpose of entering another

car, it was defendant's custom, as plaintiff

knew, that the junction should be kept free

from cars passing in one direction until those

passing in the other direction had left it.

Hut, nevertheless, he was struck by a car go-

ing in the opposite direction to the one from

which he had alighted. Held, that plaintiff

was a passenger, at least in so fur that he

was entitled to protection while passing over

the tracks. Kurbridge v. Kansas City Cable

R. Co., 36 Mo. App. 600.

App. 1903. The right of a person to car-

riage as a passenger on a street car rests on

ft contract, the essential ingredients of which

are that the person must signify his intention

to take passage either by words or conduct,

and the car man must assent by words or con-

duct to his becoming a passenger. O'Mara v.

St. Louis Transit Co., 76 S.W. 680, 102 Mo.

App. 202.

Ap?. 1908. The relation of passenger

and carrier is dependent on the existence of a

contract, either express or implied. Canaday
v. United Rys. Co. of St. Louis, 114 S.W. 88

334 Mo. App. 282.

App. 1909. If plaintiff got upon the plat-
form of a street car when it had stopped to

allow passengers to get aboard, with the in-

tention of taking passage thereon, he was a

passenger. Scott v. Metropolitan St. Ry. Co.,

120 S.W. 131, 138 Mo. App. 215.

App. 1913. Where a traveler enters a

taxicab, which is the vehicle of a common
carrier, the relation of passenger and carrier

is established. Van Hoefen v. Columbia
Taxicob Co., 162 S.W. 694, 179 Mo. App. 591.

App. 1914. One having and showing a

ticket, when struck by the brakeman, denying
his right to enter, held to be a passenger.
Winston v. Lusk, 172 S.W. 76, 186 Mo. App.
381.

App. 1915. To make one a passenger,

undertaking on his part to travel in convey-
ance and acceptance of him by the carrier,

held essential, but the acceptance may be im-

plied from the circumstances. Lindsay y.

St Louis & H. Ry. Co., 178 S.W. 276.

App. 1925. One who rides in elevator

in a public office building is not a mere li-

censee or trespasser, but is a "passenger" for

hire, and operator must exercise highest de-

gree of care for his safety. Williams v.

Short, 268 S.W. 706, 219 Mo. App. 99, trans-

ferred from Supreme Court (1924) 263 S.W.

200.

App. 1927. Relationship of passenger

and carrier depends upon existence of con-

tract of carriage. Thomas v. St. Louis-San

Francisco Ry. Co., 293 S.W. 1051.

$=>239. Payment of fare.

Payment of fare to avoid ejection, see post,

Sup. 1895. A charge declaring one to be

a passenger who attempted to get on a car,

with the intention of paying his fare when
called upon, without qualification as to the

time, place, or manner of such attempt, is er-

roneous. Schaefer v. St. Louis & S. Ry. Co.,

30 S.W. 331, 128 Mo. 64.

Sup. 1900. A newsboy who Jumps on a

street car without signaling it to stop, for

the purpose of selling papers, and jumping off

again, is not a passenger so as to charge the

company with special care to avoid injuring

him, though he intended to pay fare if the

conductor asked him ; it appearing that the

Consult Pocket Part for later cases. For explanation, see page iii.
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conductor did not see him, and that the grip-

man, who had no authority to grant or refuse
him permission to ride, tried to eject him.

Raming v. Metropolitan St. Ry. Co., 57 S.W.

268, 157 Mo. 477.

Sup. 1905. In an action against a street

railroad company where it appeared that de-

fendant received plaintiff as a puhlic car-

rier, and he was being carried as a passen-

ger when he was injured, it was not error to

instruct a finding for plaintiff if the jury

found, among other facts, that defendant re-

ceived plaintiff as a passenger to be carried

for hire, though there was no evidence that

plaintiff paid his fare, or that fare was de-

manded. Reynolds v. St. Louis Transit Co.,

88 S.W. 50, 189 Mo. 408, 107 Am. St. Rep. 300.

Sup. 1914. Where a railroad company
engaged an attorney to act as li* local coun-

sel, and gave him an annual pass in considera-

tion of his agreement not to accept any ease*

against the company, the attorney, though

using the pass on his own business, was a

passenger, and the railroad comiwiny cannot

escape liability for damages for his wrongful
death under an agreement that it should not

be liable for any injuries sustained by its

negligence. Powell v. Union Pae. R. Co., 104

S.W. 028, 255 Mo. 43).

Sup. 1919. Where one boards a street

car intending to become a passenger, the con-

ductor making no objection, and thus implied-

ly accepting him as a passenger, it is imma-
terial that he has not paid his fare. Chap-
man v. Kansas City Rys. Co., 217 S.W. 290.

App. 1900. In an action by a luissenger

on defendant's train for personal injuries re-

sulting from the negligent stopping of the

train so as to throw plaintiff forward against
a stove or woodbox, it is immaterial whether

plaintiff at the time was riding free by the

permission of the conductor, or whether he

was authorized to permit her to ride free,

since his failure to collect fare did not dis-

charge defendant from its obligation to use
due care toward her as a passenger. Por-

sey v. Atchison, T. & S. F. Ily. Co., 83 Mo.

App. 528.

App. 1901. A passenger is one who en-

ters the vehicle of the carrier with the inten-

tion of paying in money the usual fare for

his transportation, or who is supplied with a

ticket or pass entitling him to ride to a given

point. Holt v. Hannibal & St J. R. Co., 87

Mo. App. 203.

App. 1902. A person riding on a free

pass over a railroad sustains the relation of

passenger to the railroad company, and is en-
titled to sue for injuries occasioned by its

negligence. Young v. Missouri Pac. Ry. Co.,
93 Mo. App. 207.

App. 1903. Where a small child rides in

a train in charge of an older person, for whom
fare has been paid, no fare having been paid
for the child because not required in such
cases by the custom of the carrier, the child
is a passenger. Rawlings v. Wabush R. Co.,
71 S.W. 534, 97 Mo. App. 515.

Where a child was put on the train with
an older sister without a ticket, it is rea-

sonable to presume that the child was a pas-
senger in good faith, especially as no objec-
tion was made to him as a passenger for want
of prepayment of fare, and no demand and re-

fusal to make such payment was shown. Id.

App. 1907. Where one boards a railroad
train without any intention to pay fare for
his transportation, he does not become a pas-

senger. Gates v. Quincy, O. & K. C. Ry. Co.,
102 S.W. 50, 125 Mo. App. 334.

App. 1910. If one enters a car in good
faith honestly, but mistakenly, believing in

his ticket, he is a passenger from the time
he tenders his fare, and is entitled to all of

the indulgences which the law accords per-
sons in that relation. Short v. St. Louis. &
S. F. R. Co., l.'JO S.W. 488, 150 Mo. App. 359.

App. 1913. Where one takes passage on
the conveyance of a common carrier with a

purpose to beat his way, he is a mere tres-

passer, and is not entitled to the care and pro-
tection due a passenger. Fornoff v. Columbia
Taxicab Co., 12 S.W. (199, 179 Mo. App. (JliO.

App. 1915. A passenger, who for a tem-

porary puri>ose of his own enters into a Pull-

man car forming a part of the train without

paying extra fare, remain;; a passenger, en-

titled to protection as such. Siegel v. Illi-

nois Cent. R. Co., 172 S.W. 420, 180 Mo. App.
645.

App. 1928. Acceptance of any compen-
sation from passenger for carriage creates re-

lation of carrier and passenger. Alexander v.

St. Louis-San Francisco Ry. Co., 2 S.W.(2d)
1C5, 221 Mo. App. 271.

<=>24O. Employ of carrier.

Sup. 1805. The second clause of Rev.
Code 1855, p. 647, 2, giving damages for the
death of a passenger on a railroad, caused by
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an injury resulting from a defect therein, ap-
plies only to those who stand strictly in the
relation of passengers. And a person who
has been employed on the railroad, and whose
employment has not ceased, hut who is tem-

porarily out of work, is not necessarily a
passenger when he rides in the baggage car
on a private errand of his own and pays no
fare, and is regarded by all parties as riding
as employe

1

. Higgins v. Hannibal & St. J. R.

Co., 30 Mo. 418.

App. 1905. A laborer employed to work
on thy tracks of a street ear company, who
travels on the company's car on a laborer's

free pans to the place where he is ordennl to

work, is a passenger, entitled to the protection
of a passenger. Haas v. St. Louis & S. Ry.
Co., 90 S.W. 1155, 111 Mo. App. 700.

App. 1005. Employe's using a freight ele-

vator in the employer's building in going to

and from their work, instead of the ample
stairways provided, are not passengers.

Kappes v. Brown Shoe Co., 90 S.W. 1158, 116

Mo. App. l.
r
>4.

App. 1007. Plaintiff, who was employed
by defendant railroad company as tool house

foreman, was also required to assist in clear-

ing away wrecks. A wreck having occurred,

plaintiff, after finishing his labor, was di-

rected by his foreman to take passage in the

caboose of one of defendant's freight trains

for headquarters, and while seated in such
car he was injured in a rear-end collision.

Held, that plaintiff while riding on the car
was not a passenger, but still retained his

relation as defendant's servant, as to whom
defendant was only bound to exercise ordi-

nary care. St. Clair v. St. Louis & San Fran-
cisco R. Co., 09 S.W. 775, 122 Mo. App. 519.

<S=>241. Employes of others carried
under contract with carrier.

See post, <=307.

Postal employe's while engaged in the per-
formance of their duties on trains are passen-
gers.

Sup. 1800. Mellor v. Missouri Pac. Ry. Co.,
16 S.W. 840, 105 Mo. 455, 10 L. R. A. 30;
(1927) Scheipers v. Missouri Pac. R. Co.,
208 S.W. 51 ;

App. 1913. Farmer v. St. Louis, I. M. &
S. Ry. Co., 161 S.W. 327, 178 Mo. App.
579.

Sup. 1894. A porter of a palace car,
whose duties are to collect fares and wait on
passengers in such car, is entitled to the rights
of a passenger, in respect of the careful run-

ning and management of the train. Jones v,

St Louis S. W. Ry. Co., 28 S.W. 883, 125 Mo.
666, 26 L. R. A. 718, 46 Am. St. Rep. 514.

App. 1906. The fact that one had a pri-
vate arrangement between a railroad com-
pany and himself whereby he could ride on
freight trains did not render the road's rela-

tion to him other than that of a common car-
rier. Gardner v. St. Louis & S. F. R. Co., 93
S.W. 917, 117 Mo. App. 138.

App. 1913. A railway mail clerk is a
"l>assenger," within Rev. St. 19(19, g 5425, giv-
ing a right of action for the death of a pas-
senger caused by the negligent operation of
railroad trains. -Lasater v. St. Louis, I. M. &
S. Ry. Co., 160 S.W. 818, 177 Mo. App. 534.

<Sr=>242. Shippers and their agents
accompanying shipment.

Ejection, see post, =>356(2).

App. 1901. A carrier's contract to deliv-
er plaintiff's cattle, and the taking of plaintiff
aboard its cars as its passenger to accompany
them to their destination, is an implied con-
tract to deliver plaintiff safely. Jones v. St.

Louis & S. F. R. Co., 89 Mo. App. 653.

Conveyances and places not
proper for passengers.

See post, @=317.

Invitation or acquiescence of carrier's em-
ploye's, see post, =244.

Sup. 1887. The fact that the train in
fault was a freight train, on which, under
the rules of the company, passengers were not

permitted to ride, does not render the person
injured any the less a passenger, when, at

the time he bought his ticket, he had no
knowledge of such rules, and took the train
under the instructions of an agent of the com-
pany, whose duty it was to direct passengers
as to what trains they should enter. McGee
v. Missouri Pac. Ry. Co., 4 S.W. 739, 92 Mo.
208, 1 Am. St. Rep. 706.

Sup. 1889. Though a train, which ran

regularly on week days as a mixed freight
and passenger, was running specially on Sun-
day, in charge of the usual conductor, and
deceased could not of right have demanded to
be carried as a passenger on that day, and
neither paid nor was asked to pay fare, yet
if the company, through its conductor, per-
mitted deceased to ride, it assumed the same
duties towards him as if he had been a regu-
lar passenger thereon. Wagner v. Missouri
Pac. Ry. Co., 10 S.W. 486, 97 Mo. 512, 3 L. R.
A. 156 ; Zuendt v. Same, 10 S.W. 491.
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Sup. 1891. Plaintiff was injured by be-

ing thrown from defendant's street car while

standing on the platform. Held, that while
it was plaintiffs duty to place himself in a
safe position on the car, and in remaining out-

side he assumed the risks, yet the fact of his

riding on the platform did not sever his re-

lation of passenger to defendant. Willinott v.

Corrigan Consol. St. Ry. Co., 17 S.W. 490, 106
Mo. 535.

Sup. 1894. Deceased, on a Sunday, took
a seat in a caboose of a construction train on
which the conductor had no authority to take

passengers. It was made up as the regular
week day trains, there being no other car for

passengers, and was manned by the sumo
crew. The advertisement in the papers only
mentioned trams on week days and \\as silent

as to trains on Sundays, but it was not shown
that deceased hnd ever seen the advertise-

ment. The road master testified that on the

preceding Saturday one of the deceased, for

himself and the others, who lived with him,
asked iemission of him to go on the Sunday
train, but was told that passengers were pro-
hibited on it. It was riot shown that this re-

fusal was communicated to the others. The
conductor made no objection to the presence
of deceased or others in the caboose, but
when the train broke down, and it was neces-

sary to drop the caboose, and go on with the
flat and box oars only, he told them to get
off, as there would be no way for them to get

back; but, on their saying that they would
take the chances of returning, he said no
more; but at a station further on he told

them that if they were back in 20 minutes

they would not be left. No fare was tendered
or asked. Held, that the evidence would not

support a finding that they were passengers.

Kerry v. Missouri Pac. Hy. Co., 25 S.W. 229,
124 Mo. 223.

App. 1890. Plaintiff, having in his pos-
session a ticket issued by defendant, came to

defendant's station to take a train. When
ho arrived at the station he found the train

standing at the platform. The steps and plat-
form of the forward cars being crowded,
plaintiff passed along1 the platform beside the
train until he came to the last car but one.

Entering this car, he also found it crowded,
and thereuixm took up a position on the plat-
form of such car. Held, that plaintiff was a
iwssenger. Choate v. Missouri Pac. Ry. Co.,
C7 Mo. App. 105.

App. 1901. Where, in an action against
a carrier for injuries, the uncontradicted evi-

dence shows that the party injured was stand-

ing on the back platform of the car, that while

handing the conductor a silver dollar for the

purpose of paying his and another's fare, and
while he was waiting for his change, he was
by a sudden jerk of the car hurled therefrom
into the street, the jury is properly instructed
that such person was a passenger. Muth v.

St. Louis & M. R. R. Co., 87 Mo. App. 422.

Invitation or acquiescence
of carrier*! employee.

Sup. 1880. A person boarded a freight
train on which passengers were allowed to
be carried. He boarded the train without the
permission or knowledge of the conductor i

but the conductor, on becoming aware of the

person's presence on the train, suffered him
to remain. Held, that such person was enti-

tled to the protection of a passenger. Sher-
man v. Hannibal & St. J. R. Co., 72 Mo. 02, 37
Am. Rep. 423.

Sup. 1886. Where deceased got on the
car merely for the purpose of riding a
short distance, and then jumping off, without
any intention of paying his fare, aiid did not
pay fare nor offer to pay it, he was not a
passenger, even though the driver knew he
was on the car, unless the driver consented
to his being and remaining on. Mnehlhnusen
v. St. l>ouis R. Co., 2 S.W. 315, 91 Mo. 332.

Where it appears that deceased had not

paid any fare at the time of the injury, yet if

he was on the car with the knowledge and
permission of defendant's employe* in charge,
then deceased was a passenger, and entitled

to the same care and protection as if he had
paid his fare. Id.

Sup. laso. In an action against a rail-

road conijKiiiy for injury alleged to have
occurred while plaintiff was riding as pas-
senger in defendant's caboose attached to a
freight train with the consent of the conduc-
tor, it canuot be said that defendant owed
plaintiff no duty, though be was there against
defendant's rules. Whitehead v. St. Louis,
I. M. & S. Ry. Co., 11 S.W. 751, 09 Mo. 263, 6
L. R. A. 409.

In an action for an injury against a rail-

road company, it appeared that plaintiff was
injured while riding, with the consent of the

conductor, in defendant's caboose attached to
a freight train. Held, that the consent of
the conductor, who had entire charge of the
train, to plaintiffs riding thereon, was with-
in the scope of his authority, so as to render
defendant liable for the injury, if it resulted
from the lack of ordinary care on the part of
defendant's servants, though the conductor
was forbidden to carry passengers on that
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train, and though plaintiff was permitted to

ride without payment of fare. Id.

Sup. 1302. A boy six years old was in-

-vited on a street car by the conductor, and
in alighting was injured because of the neg-

ligence of the latter. Held, that the company
was liable in damages for such negligence,

.though the boy paid no fare. Buck v. Peo-

ple's Street-Railway & Electric Light & Pow-
er Co., 18 S.W. 1090, 108 Mo. 179, aflirming

judgment (1891) 46 Mo. App. 5T>5.

Where a small boy becomes a free passen-

ger on a street car, by consent of the driver

in charge, tho street railway company is

Jvouiid to exercise towards him the same care

as towards other passengers. Id.

Sup. 1906. A contract by a brakeman of

41 freight train to allow a person to ride on

the train in consideration of his rendering

assistance in the loading and unloading of

freight was outside the scope of the brake-

man's authority, not binding the railroad

company, and the person so riding was a tres-

l>asser. O'Donnell v. Kansas City, St. L. &
C. H. Co., 95 S.W. 196, 197 Mo. 110, 114 Am.
St. Kep. 753 ; Doyle v. Same, 95 S.W. 200.

Sup. 1921. One who was thrown to the

]>avement by the giving way of a handhold

when It oa rding a street car after it left its

usual stopping place, without invitation or

knowledge on the part of the street car em-

ployevs, and in the aKsenee of a custom of

so hoarding, was not a passenger. Galloway
v. Kansas City Rys. Co., 253 S.W. 3S5.

App. 18S1. The mere fact that a car-

rier's servant violates his duty, and invites

a person to ride frets will not operate to de-

prive the person so riding of an action for

damages, if he is injured through such serv-

ant's negligence. Siegrist v. Arnot, 10 Mo.

App. 197.

App. 1886. A mother, who allowed her

minor child to ride on a freight train, know-

ing that it was such and that it was contrary

to the rules of the company to permit pas-

sengers to be carried on such train, could not

recover for the child's death on the theory

that the invitation to ride extended by a

brakeman was in the course of his employ-
ment. Whitehead v. St. Louis, I. M. & S. Ry.

Co., 22 Mo. App. 60.

App. 1891. It is within the scope of the

employment of the driver of a street car, who
also acts as conductor, to receive passengers
on tho car and let them off ;

and a boy, rid-

ing1 on the car with such driver's consent and
at his invitation, is a passenger, regardless of

whether he is a passenger for hire or a free

passenger. Buck v. People's St. Ry., Electric

Light & Power Co., 46 Mo. App. 555.

App. 1903. It appearing that plaintiff
was directed by the station agent to board the

train, the fact that it was a freight train, not

carrying passengers, did not make plaintiff a

trespasser. Albin v. Chicago, 11. I. & P. Ry.
Co., 77 S.W. 153, 103 Mo. App. 308.

App. 1907. A boy boarding a street car

with the consent of the gripman in charge
thereof, who had no authority to grant the

boy permission to ride on the car, is a tres-

passer, and not a passenger. Drogmund v.

Metropolitan St. Ry. Co., 98 S.W. 1091, 122

Mo. App. 154.

App. 1910. Where a former employ^ of

a railroad asked permission to ride on a

freight train knowing that it was against

the rules, and was refused and succeeded by
collusion with the conductor in getting i>er-

mission to ride on the freight train, he was
a trespasser, and not a iwssenger. Youmans
v. Wabash R. Co., 127 S.W. 595, 143 Mo. App.
393.

App. 1912. One who is permitted by the

conductor to ride on the bumper of a street

car because of its crowded condition is a pas-

senger. Kirkpatrick v. Metropolitan St. Ry.

Co., 143 S.W. 865, 161 Mo. App. 515.

App. 1912. Plaintiff, boarding defend-

ant's freight train, ami giving the conductor

an amount less than the regular fare, does not

become a passenger. McDonald v. St. Louis

& S. F. R. Co., 146 S.W. 83. 165 Mo. App. 75.

App. 1912. One permitted by the engi-

neer to ride on the hack of the engine lidd

not a lawful passenger without reward, with-

in Civ. C(Hle Cal. 2096, but merely a tres-

passer, so that the defendant's only liability

was to exercise ordinary care to prevent in-

juring him after discovery of his peril. Rob-

erts v. Southern Pac. Co., 150 S.W. 717, 166

Mo. App. 639.

. Pleading.

Sup. 1889. Where a person is permitted

to take a caboose for the purpose of trans-

portation by the consent of those agents in

charge of tho train, he is presumed to be there

of right, and it is not necessary that ho

should set out the rules of the company and

allege a compliance therewith. Whitehead
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v. St Louis, I. M. & S Ry. Co., 11 S.W. 751, *s247. Commencement *nd termination
90 Mo. 283, 6 L. B. A. 409. a* relation.

Sup. 1900. An allegation in a petition

against a street railway company for injuries,
that plaintiff boarded a car with the intention

of becoming a passenger, is not equivalent to
an allegation that he was a passenger, since

the law does not concern itself with mere in-

tent not evidenced by an outward act. Rain-

ing v. Metropolitan St. Ry. Co., 57 S.W. 208,
157 Mo. 477.

Sup. 1913. Facts by which the relation

of carder and passenger was brought about
need not be pleaded in a complaint for inju-
ries to a passenger. Nolan v. Metropolitan
St By. Co., 157 S.W. 637, 250 Mo. 602.

App. 3909. In a passenger's injury ac-

tion plaintiff must allege that he was a pas-
senger. Scott v. MetroiK)litan St. Ry. Co., 120
S.W. 131, 138 Mo. App. 196.

<S=>246. Evidence.

Sup. 1906. Where deceased, at the time
of a collision, was in the coach used by de-
fendant railroad for the puriK)se of trans-

porting passengers, his residence being at a
distant point where his family was, arid the

train having started to carry such passengers
as were on to other joints of destination along
its line, the presumption was that deceased
was lawfully in the coach. Anderson v. Mis-

souri Pac. Ry. Co., 93 S.W. 394, 196 Mo. 442,
113 Am. St. Rep. 748.

Sup. 1913. Evidence of injuries to a per-
son while attempting to board a car held
sufficient to show acceptance of plaintiff's
offer to become a passenger, though the place
was not one where passengers were usually
received. Nolan v. Metropolitan St. Ry. Co.,

157 S.W. Ctf7, 250 Mo. 602.

App. 1906. In an action against a street

railroad company for injuries received by an
alleged passenger, evidence examined, and
held insufficient to support a verdict because
of the evidence showing that plaintiff was not
a passenger at the time he was injured, but
that he was injured while attempting to
board a car while in motion. Lehnick v. Met-

ropolitan St. Ry. Co., &4 S.W. 996, 118 Mo.
App. 611.

App. 1915. Evidence held to show rela-

tion of carrier and passenger, though person
thrown from passenger caboose of freight
train and killed boarded the caboose at some
distance from the station. Lindsay v. St.

Louis & H. Ry. Co., 178 S.W. 276.

<=>247 (1). In general.

Sup. 1913. When one has availed him-
self of the facilities afforded by a carrier of

passengers by entering upon the necessary
and convenient use of them, the relation of
carrier and passenger exists. Nolan v. Met-
ropolitan St. Ry. Co., 157 S.W. 637, 250 Mo.
602.

Sup. 1914. Where a contract between a
railroad company and a shipper of stock and
household goods required the shipi>er to ride
at all times in the caboose, the shipper, when
riding in the freight car contrary to the con-

tract, was not ti passenger and could not re-

cover for injuries occasioned by an unusually
hard coupling. Scrivner v. Missouri Pac. Ry.
Co., 169 S.W. 83, 260 Mo. 421.

Sup. 1920. The act or intent of a person
desiring to become a passenger is not suffi-

cient to create the relation ; some act of the

company indicating an acceptance of the per-
son as a passenger being necessary. Ranks
v. Kansas City Rys. Co., 217 S.W. 488, 280
Mo. 227.

Sup. 1922. A contract between a street

railway and an intending passenger is created
where he indicates his purpose to take pas-
sage on a car, and the operator indicates his

acceptance of the projwsed passenger in some
manner, such as stopping the car. Maloix'Y
V. United Rys. Co. of St. Louis, 237 S.W. W)9.

App. 1910. A passenger who buys a tick-

et at a station, and who before reaching it no-

tified the conductor of his intention to go be-

yond it, does not cease to be a passenger,
where he leaves the train at the station to

comply with the rule of the carrier to buy
a ticket before taking jwissage on a train and
with the request of the conductor that he
purchase a ticket at the station. Ilarkless v.

Chicago, R. 1. & P. Ry. Co., 132 S.W. 29, 151
Mo. App. 463.

App. 1916. A customer in a store, invit-

ed to use the elevator to visit the desired

floor, is a passenger upon stopping forward
to enter the cage. Anderson v. American
Sash & Door Co., 182 S.W. 819.

App. 1919. That an aged and infirm pas-
senger did not get off a railway coach with
the other imssengers, but waited five minutes
for assistance before attempting to alight

alone, did not deprive him of his status as a

passenger. Turner v. Wabash R. Co., 211 S.

W. 101.
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App. 1927. Relationship of "carrier and
passenger" begins when prospective passen-
ger is accepted and puts himself within car-

rier's control in proper place for transporta-
tion with intention to use transportation
facilities. Thomas v. St. Louis-San Fran-
cisco Ry. Co., 293 S.W. 1051.

Relationship of passenger and carrier

may be implied from circumstances without

necessity of formal act of presentment to
carrier or acceptance. Id.

f2). Golnff to or awaiting train.

Sup. 1920. Person who, intending to go
east on elevated railway, mounted stairway
to station for use of west-going iwssengers,
and was injured by west-bound train while
crossing platform to station for use of east-

going passengers, for which there was a sep-
arate stairway, was not a jwssenger at time
of injury, having been in no ]K)sition to be

accepted us a passenger at such time. Banks
v. Kansas City Rys. Co., 217 S.W. 488, 280 Mo.
227.

When one is in a station or on a platform,
intending to take passage, and a street cur
conies up and stops at that station, or its

platform, there has been an acceptance of the

passenger, and an implied contract for car-

riage, thus creating the relation of passenger
and carrier. Id.

App. 1903. Where plaintiff was at de-
fendant's deiKit for the pnrixise of taking a
train, and, though he had purchased no ticket,
was crossing an intervening track for the pur-
pose of boarding a train with the intention of

paying his fare thereon, he was entitled to

the measure of care due a passenger. Albin
V. Chicago, R. 1. & P. Ry. Co., 77 S.W. 153,
103 Mo. App. 308.

App. 1905. Where plaintiff, with certain
other excursionists, engaged an ordinary pas-
senger car for transportation to another city
and return, with the right to use the car
while on the switch, awaiting return, plain-
tiff was not a passenger in going to the car,
for her own accommodation, as it was stand-

ing on the switch some time before it was
due to leave on its return trip. Archer v.

Union Pac. Ry. Co., 85 S.W. 934, 110 Mo. App.
349.

App. 1914. Where plaintiff was assault-
ed by defendants' ticket agent when endeav-

oring to induce him to return plaintiff's

change for ticket purchased, plaintiff was a
passenger to whom the carrier owed a duty
of protection from, unlawful assaults by em-

ploy^s. Bledsoe v. West, 171 S.W. 622, 186
Mo. App. 400.

App. 1918. One who purchases a ticket
at 11 a. m. for a train leaving at 6 p. m., who
intends to stay in the station to keep warm,
is not a passenger, arid may be ejected.
Thomas v. Bush, 200 S.W. 301.

App. 1923. Though relation of carrier
and passenger is contractual, if plaintiff as-
sumed position immediately in rear of other
passengers boarding street car, in ample time
to board it and give conductor an opportunity
to see him with intention of becoming a pas-
senger, the contractual relation was created,
and he became entitled to all rights of pas-
senger, though he was not at usual stopping
place when car stopped. Detchemendy v.

Wells, 253 S.W. J50.

App. 1924. Plaintiff, who was to be
slated free of charge in caboose as care-

taker of his cattle shipped over defendant's
line, held to have become passenger as soon
as plaintiff arrived at depot ready to board
train and before he started to go to caboose
for that purpose.- Edmondson v. Missouri
Pac. R. Co., 204 S.W. 470.

App. 1927. Person who went on railroad
station to take passage on train for which he
had ticket in his possession held "passenger."
Thomas v. St. Louis-San Francisco Ry. Co.,

293 S.W. 1051.

=^247 (tt). Signaling: oar or train to atopand boarding aame.

Sup. 1895. The rear car of an electric

railway train was just passing over the fur-

ther crosswalk at a street crossing, at which
the city ordinance required it to stop for

passengers, and was running three miles an
hour, when ] rtaiutiff came on the street.

Plaintiff, intending to board the train, ran to-

wards the motor car, but was not seen by the
conductor until within 10 feet of the car.

There was no slacking of speed or other act

showing any intention on the part of the con-
ductor or mot orman to accept him as a pas-

senger. Held, that by his attempt to board
the train he did not become a passenger so as
to require of the railway company the high-
est degree of care to avoid injuring him.

Schepers v. Union Depot R. Co., 29 S.W. 712,
126 Mo. 665.

Sup. 1898. An electric car on an elevat-

ed railroad had stopped at a station to re-

ceive passengers. While it was standing still

deceased stepped on the step of the cur for

the purpose of getting on the car as a passen-
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ger. Held, that he was entitled to all the pro-
tection of a passenger, and hence defendant
was negligent in suddenly starting the car be-

fore deceased could enter it. Barth v. Kan-
sas City Elevated Ry. Co., 44 S.W. 778, 142

Mo. 535.

Sup. 1905. One who attempts to enter a

street car for the purpose of taking passage,
when it stopi>ed for him on signal, is a pas-

senger, though he saw no conductor or motor-

man on the car. Devoy v. St. Louis Transit

Co., 91 S.W. 140, 192 Mo. 197.

Sup. 1912. A person In the act of getting

up -n a street car is a passenger. Benjamin
v. Metropolitan St. Ry. Co., 151 S.W. 91, 245

Mo. 598.

Sup. 1913. A street car company may
extend permission to become a imssengor in

.any way calculated to notify the passenger
of that fact, without bringing its car to a
doad stop. Nolan v. Metropolitan St. Ry. Co.,

157 S.W. 637, 250 Mo. 602.

One who attempts to enter a car which
has been slowed down by the motorman upon
his signal to a speed of two miles per hour
becomes a passenger. Id.

Sup. 1917. It is not necessary that per-
son should have hold of rail or have foot on

step of car to be regarded as "passenger," but

will be so regarded while carefully attempt-

ing to step upon platform. Gunn v. United

Itys. Co. of St. Louis, 193 S.W. 814, 270 Mo.

r17, L. 11. A. 1917D, 1131.

Sup. 1917. If there is definite response

by motorman to signal to stop at place where
cars do not usually stop, and car is slowed

down, so that attempt to board it may safely
bt* made, and is made, one becomes passenger.
Vrooman v. Harvey, 197 S.W. 118.

If signal is given, and motorman sees it

and stops, it is presumed that stopping is in

answer to signal, that invitation is given, and
contract complete. Id.

Sup. 1919. Where one intending to

board a street car was permitted to enter

the car, intending to pay his fare and be

carried, such person was a passenger, not-

withstanding that subsequently the conductor
informed him that the car was going to the

barn, and kicked a bundle which he carried

off the car p'atform. Chapman v. Kansas
City Rys. Co., 217 S.W. 290.

Sup. 1920. One who has a ticket for

transiK)rtation by train, and is waiting at the

railway station to take passage on the train,
and is injured while attempting to board
train, is a "passenger" to whom the railway
employe's owe duty of high degree of care.

May v. Chicago, B. & Q. R. Co., 225 S.W. 660,
284 Mo. 508.

Sup. 1927. Contract of carriage was
complete when intending passenger accepted
conductor's invitation to board car standing
with doors open. Erny v. Wells, 293 S.W.
119, 316 Mo. 798.

App. 1891. Where a freight train which
stopped at flag stations on signals in order to
take on passengers was so signaled to stop,
and plaintiff endeavored to board the train
while it was in motion, the train having slow-
ed down, the relation of passenger and car-

rier existed.-Murphy v. St. Louis, I. M. & S.

R. Co., 43 Mo. App. 342.

App. 1903. Where one standing at the

right place to take passage on a street car

signals the motorman, telling him he wants
to get on, and in obedience thereto it is stop-

l>ed or slowed down to lot him on, and he at-

tempts to board it, while doing which the car
is started forward quickly, injuring him, his

rights are those of a imssenger, though he
was negligent in getting on. O'Maru v. St.

Louis Transit Co., 76 S.W. 680, 102 Mo. App.
202.

App. 19O4. A person becomes a passen-
ger on a street car by a contract, express or

implied. He may become one in attempting
to get on a car at a place provided for that

purpose and where people are expected to
take passage, though his attempt fails ; but a
man does not become a passenger by making
such an attempt at a place where he is not

expected and when the carmen are ignorant
of his presence. McCarty v. St. Louis & S.

Ry. Co., 80 S.W. 7, 105 Mo. App. 596.

App. 1904. A passenger in alighting
from a street car had put her feet on the sur-

face of the ground, but while she stood there,
before she had taken a step, and while she
was still holding on to the car, the soil

crumbled under her feet and let her into a
ditch. Held, that the relation of passenger
and carrier was still intact when she fell, and
that the liability of the street railroad com-
pany was to be tested by the degree of high
care required of carriers of passengers.
MacDonald v. St. Louis Transit Co., 83 S.W.
1001, 108 Mo. App. 374.

App. 1905. Where persons are lined up
in the attitude of waiting lor a car on a plat-
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form constructed by a street railway com-

pany for convenience of passengers in getting
on and off cars, this is notice to a motorman
of their desire to board his car ; and, he hav-

ing turned off the power, applied the brake,

and checked the car for the apparent purpose
of taking on passengers, one of such persons
has the right to assume that he is invited to

board the car, so that, in his attempt to do so,

the relation of passenger and carrier exists

'between him and the company, though the

power had been turned off and the brake ap-

plied for some other purpose, not communicat-
ed to those waiting for the car. Spencer v.

St. Louis Transit Co., 86 S.W. 593, 111 Mo.

App. 653.

App. 1911. Where a hotel elevator for

the accommodation of guests stops at a floor

and the door is opened for the reception of

passengers, the relation of carrier and pas-

senger begins the moment the latter starts to

outer the car and brings himself within the

range of its possible activities. Chambers v.

Kupper-Kenson Hotel Co., 134 S.W. 45, 154

Mo. App. 241).

A guest at a hotel approached the pasj*en-

ger elevator with the intention, recognized by
the operator, of becoming a passenger. The

operator, who had started up, stopped and

returned to the floor for the sole purpose of re-

ceiving the guest and his companions. The
elevator door was not entirely closed when the

descent began and the oj>erator opened it and

slopped the car at the proper place to admit

passengers. Held, that the relation of car-

rier and passenger began when the car was
returned and stopped at the floor and when
the elevator door was oitened by the operator
and the guest started to enter in front of the

door. Id.

App. 1911. The attempt of one to board

a slowly moving street car after it had left

the usual stopping place, and was starting to

run over a viaduct used exclusively for street

car traffic, did not create the relation of pas-

senger and carrier in the absence of any in-

vitation extended to him by the company to

board the car, and the company owed him no

other duty than that of using ordinary care to

avoid injuring him after it discovered or

should have known his peril. Mathews v.

Metropolitan St. Ry. Co., 137 S.W. 1003, 150

Mo. App. 715.

App. 1912. While one may not create the

relation of passenger and carrier between him-

self and a street railway company by merely

attempting to board a moving car, the rela-

tion may be found to have been created by
plaintiff having signaled an approaching car,
and by the car having immediately slowed
down until it practically stopped at its

usual stopping place, where he attempted
to board it. Palfrey v. United Rys. Co. of

St. Louis, 142 S.W. 773, 162 Mo. App. 470.

App. 1912. One becomes a street car pas-
senger the instant he starts to board a car,
and it then becomes the duty of the operators
of the car not to start it until he has been giv-
en a reasonable opportunity to reach a place
of comparative safety. Conway v. Metro-

IK)litan St. Ry. Co., 142 S.W. 1101, 161 Mo.
App. 81.

App. 1913. A street car company im-

pliedly invites persons nt a regular stopping
place to enter the car when it stops, and the
relation of carrier and passenger begins at

the time such person indicates his acceptance
of such invitation. Reids v. Metropolitan St.

Ry. Co., 155 S.W. 845, 169 Mo. App. 624.

App. 1914. One who, at an elevated sta-

tion where the street railway company main-
tained a sign warning persons not to board

moving cars, attempting to board a car in mo-
tion, the gates of which were partly shut, is

not a passenger. Speaks v. Metropolitan St.

Ry. Co., 166 S.W. 864, 179 Mo. App. 311.

App. 1915. If a carrier signifies a will-

ingness to receive a passenger at a particular

point, and the passenger undertakes to board
the train there, there is an invitation and ac-

ceptance of him as a passenger. Lindsay v.

St. Louis & H. Ry. Co., 178 S.W. 276.

Where a carrier had long received and

permitted passengers to debark from passen-

ger caboose of freight train wherever it hap-

pened to stop, held, that such place was not

an improper place to board the train. Id.

Where the holder of a ticket boards a

train at the usual place for the reception of

passengers, the relation of carrier and passen-

ger exists, though she has not entered the car.

Id.

App. 1928. One boarding bus, with in-

tent to secure passage, held passenger, irre-

spective of regular stopping place. Hayward
v. People's Motorbus Co. of St. Louis, 1 S.W.

(2d) 252.

$=a247 (4). Reaching: destination and leav-
ing? train or carrier** nreinlMeit.

Sup. 1896. A passenger, after alighting

at his destination, ceases to be a passenger
when he undertakes to cross the train to the
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opposite side from the depot, to see the en-

gineer on private business, and cannot recover

for injuries caused by his striking a box on

the baggage-car platform over which he at-

tempted to recross. Heiidrick v. Chicago & A.

H. Co., 38 S.W. 207, 130 Mo. 548.

Sup. 1006. A passenger who has pur-

chased a ticket to a certain point, but who, on

reaching such point, decides to go further,

need not, in order to preserve his protection as

a passenger, alight from the train and then

re-enter, nor expressly notify the conductor of

his purpose to continue his journey. Ander-

son v. Missouri Pac. Ry. Co., 93 S.W. 394, 190

Mo. 442, 113 Am. St. Kep. 748.

Sup. 1924. A passenger remains such un-

til he has alighted from carrier's vehicle, and

while alighting carrier owes him duty of a

very high degree of care. Lackey v. Missouri

& K. I. Uy. Co., 264 S.W. 807, 30."> Mo. 260.

App. 1903. Where, as a passenger was

descending from a street car, the conductor

pushed him off, and at the same moment called

on a policeman to arrest him, he had not

ceased to be a passenger when the order to

the policeman was given, so as to release the

company from liability if the arrest was

wrongful. Grayson v. St. IAmis Transit Co.,

7i S.W. 730, 100 Mo. App. 60.

App. 1903. A passenger's contract for

carriage on an electric car covers the period

needed for safely alighting therefrom, during

which she is entitled to be shown the highest

degree of care. Fillingham v. St. Ixmis

Transit Co., 77 S.W. 314, 102 Mo. App. 573.

App. 1905. Defendant's street car con-

ductor committed an unprovoked assault on

plaintiff, who was an old man, as he was en-

deavoring to alight, and pushed or threw him

from the car. Plaintiff's umbrella remained

on the platform, and when he attempted to get

it the conductor kicked him in the groin,

whereupon plaintiff hit the conductor with the

umbrella, and the latter then followed plain-

tiff to the street and beat him. Held, that the

assault was continuous, and that the relation

of carrier and passenger had not entirely

ceased when plaintiff was kicked. Flynn v.

St. Louis Transit Co., 87 S.W. 560, 113 Mo.

App. 185.

App. 1905. The relation of carrier and

passenger continues until the time the latter

leaves the train, so that it is the duty of the

carrier, not only to safely carry the passenger,

but, when his destination is reached, to keep

the train stationary while he is alighting.

Nelson v. Metropolitan S*. Ry. Co., 88 S.W.

1119, 113 Mo. App. 702.

App. 1912. Where a passenger alighted
from a train, and left the depot platform in

safety, after checking his baggage In the de-

pot and obtaining a check therefor, the rela-

tion of carrier and passenger terminated, and
the carrier became a warehouseman with the

duty to allow the passenger access to the de-

pot to remove his baggage and to see that no

obstructions were in or on the station or plat-

form. Reynolds v. St. Louis Southwestern

Ry. Co., 142 S.W. 1097, 162 Mo. App. 61S.

App. 1913. The relation of carrier and

passenger continues until the passenger has

alighted from the car, and therefore the ob-

ligation of high care obtains until the pas-

senger has left the carrier's vehicle in safety.

Craig v. United Rys. Co. of St. Louis, 158

S.W. 390, 175 Mo. App. 616.

App. 1913. Where the servants of a taxi-

cab company held a passenger prisoner even

after he had alighted, and refused to allow

him to remove his grip until he had paid an

excessive fare, the relation of passenger and

carrier existed during the entire time. Van
Iloefen v. Columbia Taxicab Co., 162 S.W.

694, 179 Mo. AI>I>. 591.

App. 1913. Where a passenger in the

taxicab of a common carrier enters a saloon

to procure change to pay the driver, the re-

lation of passenger and carrier continues un-

til the driver is paid off, and the carrier is

liable for the acts of its driver in assaulting

the passenger while he is attempting to pro-

cure change. Fornoff v. Columbia Taxicab

Co., 162 S.W. 699, 179 Mo. App. 620.

App. 1919. Where passenger, after leav-

ing train and while on platform, was re-

quested by brakeman to help in unloading of

heavy Imrrel from car, railroad was not lia-

ble, by reason of the relation of carrier and

passenger, for Injuries sustained while giving

such assistance. Shaffer v. St. Louis & S. F.

Ry. Co., 208 S.W. 145, 201 Mo. App. 107.

=a247 (5). Changing Car> or leaving train
temporarily.

App. 1910. A temporary departure by a

passenger from the train for any good or rea-

sonable cause, without intent to abandon

transportation, does not end the relation of

carrier and passenger. Austin v. St. Louis &
S. F. R. Co., 130 S.W. 385, 149 Mo. App. 397.

A passenger on a freight train who, at the

request of the conductor, alighted from the ca-
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boose to assist In the saving of property en-

dangered by a wreck of a part of the train did

not thereby wane to be a passenger, and the

carrier owed him the duty to protect him
from injury while alighting and of informing

him of the dangers of his act, and where the

conductor invited the passenger to leave the

caboose while in a dangerous position known
to him and unknown to the passenger, and the

passenger was injured in consequence, the

carrier was liable. Id.

App. 1013. Where a passenger in the

tnxicab of a common carrier entered a saloon

to procure change to pay the chauffeur for

that part of the journey which had already

been made, the relation of carrier arid pas-

senger still existed ; the passenger not yet

having reached his destination. Fornoff v.

Columbia Taxicab Co., 1G2 S.\V. 1M), 179 Mo.

App. <520.

App. 1014. Where plaintiff rode to the

end of a street car line, and the conductor re-

moved the trolley, rendering the car dark,

plaintiff did not lose his status as a passenger
because ho stopjved on tho platform until the

car was relighted. Sterneman v. Springfield

Traction Co., HKJ S.W. 25S, 178 Mo. App. 04.

App. 1000. A rule requiring a passenger
either to produce a ticket or pay cash fare is

reasonable. Holies v. Kansas City South-
ern Ry. Co., 115 S.W. 450. See Carriers, <$

255 in this Digest.

App. 1010. A passenger is entitled to

reasonable opportunity to comply with a car-

rier's regulation. Cathey v. St. Louis & S. P.

R. Co., 130 S.W. 1SQ, 140 Mo. App. 134.

Rules of carrier.

As to taking up passengers, see post,

Sup. 18712. A regulation by a railroad

company forbidding conductors from passing

any one on half-fare tickets, unless those ex-

hibiting them should carry a permit from the

proi>or officer of the road to travel in that

manner, Jii'ld to be reasonable. Goetz v. Han-
nibal & St. J. R. Co., 40 Mo. 472.

App. 1S90. In an action for personal in-

juries received by plaintiff while riding on de-

fendant's train in charge of live stock, it ap-

peared by plaintiff's evidence that the stock

was shipped upon a written contract con-

tained on a printed form used by defendant,
and that such contract was signed by plaintiff.

The paper was headed in large print, "In-

structions to agents and shippers," Among
such instructions in plain legible type were
the following: "For rules governing the pas-

sage of men in charge of live stock, see spe-

cial instructions. Parties so passing must
ride in the caboose attached to the train car-

rying stock." Held, that it was immaterial

whether the instruction to agents and ship-

pers was formally a part of the contract.

It was a reasonable regulation of the con-

tract, of which plaintiff was bound to take

notice. Tuley v. Chicago, B. & Q. Ry. Co., 41

Mo. App. 432.

(B) FARES, TICKETS, AND SPECIAL
CONTRACTS.

Contributory negligence of person accompany-
ing shipment of live stock as affected by
provisions of contract, see post, @=,*531 (3).

Ejection of passenger holding transfer to con-

necting line, see post, <373.
Failure to procure ticket as ground for ejec-

tion, see post, <3=354-358.

Limitation of liability for loss of baggage, see

ix)st, $=>405(3).

Limitation of liability for personal injuries,

see ante, <=181Vi and post, @.'507.

Payment of fare as creating relation of car-

rier and passenger, see ante, <2'JO.

Payment of fare to avoid ejection, see post,

Performance of contract, see post,

270.

Regulation as to sale of tickets, see ante, =

1-22.

Rules of carriers, see ante, @=>248.

$=a248%. Right of carrier to compensa-
tion.

Sup. 1803. The declaration of Const.

1875, art. 12, $ 14, that railways within the

state are public highways does not authorize

one to ride on a train without payment of

fare, and in defiance of the regulations of the

company. Farber v. Missouri Pac. Ry. Co., 22

S.W. 631, 116 Mo. 81, 20 L. R. A. 350.

=249. Amount of fare.

App. 1010. A "reduced rate" given by a

carrier must be one fixed lower than another
rate which is offered to the public, and the

sale of a return trip ticket at a price less than
two single trip fares is not a reduced rate.

Robert v. Chicago & A. R. Co., 127 S.W. 025,
148 Mo. App. 06.

<3=>25O. Payment of fare.

See explanation, page Hi.

<3=a251. Acts and statements of agents
or employes.

App. 1010. Where a carrier sold plain-
tiff a ticket to a certain point, the agent stat-

Consult Pocket Part for later cases. For explanation, see page iii.
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Ing that the company sold no tickets to a
transfer point further on where plaintiff de-

sired to go, but that plaintiff would be carried

to the transfer point and allowed to alight

there, and he was permitted by the conductor
to continue on his journey as a passenger until

he reached such transfer point without addi-

tional fare, there was a contract of carriage
to such transfer point. Cornell v. Chicago, R.
I. & P. Ry. Co., 128 S.W. 1021, 143 Mo. App.
598.

In making a contract of carriage, a ticket

ngent is the "carrier con>oration," as is the

conductor on the train in carrying the contract

out. Id.

<S=252. Sale of tickets.

Damages, see post, =>382(6).

App. 1885. Where a railroad company
runs an ample number of passenger trains,

and furnishes agents and depot facilities for

the purchase of tickets for transportation on
such trains, it is not tho duty of the company
to furnish tho same facilities for the purchase
of tickets for passage on its freight trains,

though it occasionally permits passengers to

ride on freight trains, but requires that pas-

sengers on such trains shall first provide them-
selves with tickets. Jones v. Wabash, St. L.

& P. Ry. Co., 17 Mo. App. l,
r
>8.

<=>253. Nature and effect of ticket in
general.

chaser thereof cannot assign or transfer them,
or any rights whatever thereunder, to any
third person. Schubach v. McDonald, 78 S.

W. 1020, 179 Mo. 103, 65 L. R. A. 136, 101 Am.
St. Rep. 452, error dismissed 25 S. Ct 797, 196
U. S. 644, 49 L. Ed. 632.

In general.

App. 1DOT). Where plaintiff bought a
ticket to a certain station in a certain city,

and her baggage was checked to the same
place, and both she and it were deposited by
the railroad at that place, and there was no
evidence that the railroad's line ended else-

where, the contract of carriage would be
deemed a through one to that station and city.

Hubbard v. Mobile & O. Ry. Co., 87 S.W. 52,

112 Mo. App. 459.

App. 1010. A railroad ticket for trans-

portation, paid for at the ordinary rate, is not
a coutract within itself, but a mere evidence
of contract, which the law creates nnd which
lies behind the ticket. Cornell v. Chicago, R.

I. & P. Ky. Co., 128 S.W. 1021, 143 Mo. App.
598.

Tran.ferablllty.

Sup. 1903. It is competent for a railroad

to issue special tickets, based on reduced rates,

and to make them nontransferable, and valid

only in the hands of the original purchaser;
and such tickets may be limited or unlimited
as to time or occasion, and the original pur-

Ejection of passengers, see post, @356(2).
Interstate carriers, see ante, =32(1).
Limitation of liability, see post, <307(2).

Sup. 1924. Free railway pass given to

minor as one of family of carrier's employee,
held mere gratuity without consideration.

Pinnell v. St. Louis-San Francisco Uy. Co.,

263 S.W. 182, 41 A. L. R. 1092, certiorari de-

nied (1924) 45 S. Ct. 123, 200 U. S. 023, 09
L. Ed. 473.

App. 1908. Where a drover's pass on
which plaintiff claimed a right to ride recited

that it was issued, subject to "the following

contract,'' the first provision of which de-

clared that it was good only for continuous
train passage commencing on the date

punched in the margin, and plaintiff did not

begin his journey until the clay succeeding
that date, the ticket did not entitle plaintiff to

ride thereon. Randolph v. Quincy, O. & K. C.

R. Co., 107 S.W. 1029, 129 Mo. App. 1.

Where plaintiff was given a drover's pass
covering return transportation, it would be

presumed, in the absence of evidence to the

contrary, that plaintiff could read, and it was
his duty to read the pass and make himself ac-

quainted with und comply with its conditions.

Id.

App. 1926. Melon shipper, injured while

closing peddling car door, held not to have
violated Uev. St. 1919, 9927, by shipping one

of two curs shipped in name of another who
accompanied it; railroad agent having had

knowledge of ownership of shipment. Rooney
v. St. Louis-San Francisco Ry. Co., 2SO S.W.

153, 220 Mo. App. 273.

<=254. Conditions in tickets.

<@= S54(1>. In sreneral.

Sup. 1905. A provision in a railroad

ticket that, in case of an error on the part of

the carrier's agent, or a question of doubt be-

tween the holder and the conductor, the pas-

senger should pay the conductor's claim, take
his receipt, and report to the general passen-
ger agent, was unreasonable and void. Cher-

ry v. Chicago & A. R. Co., 90 S.W. 381, 191 Mo.
489, 2 L. R. A. (N. S.) 695, 109 Am. St Rep.
830.

This Digest is compiled on the Key-Number System. For explanation, see page ill.
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Sup. 1014. That a contract between a
railroad company and a shipper of household

goods and live stock required the shipper to

feed and water the stock does not avoid other

provisions of the contract requiring the ship-

per to ride in the catwose at all times the

train Is in motion. Scrivner v. Missouri Pac.

Ry. Co., 160 S.W. 83, 200 Mo. 421.

A pp. 1884. A person purchased a limit-

ed ticket from Council Bluffs to Chicago. The
conductor of the train took up his ticket and

gave to him a train check, which provided that

it was good only for continuous passage on

regular passenger trains, and must be used

before the specified time. This check was sold

to a broker at St. Louis and purchased from
the broker by plaintiff. Held, that plaintiff

was not entitled to passage from St. Louis to

Chicago; the condition as to continuous pas-

sge referring to a continuous passage of the

passenger to whom it was issued. Walker v.

Wabash, St. L. & P. Ry. Co., 15 Mo. App. 333.

A pp. 1000. Where a iwisscnger pays full

fare for a ticket, it is not regarded as the con-

tract between him and the carrier, but as a

mere token thereof, and in such eases the law

itself fixes the terms of the contract which

controls the relationship of the parties ; but,

where the ticket purports on its face to ex-

press a contract, and its conditions and re-

strictions, at variance with the conditions the

law would ini|M>so, are supiwrted by a consid-

eration, the ticket itself is the contract, of

trniiHi>ortatioii, and its reasonable and lawful

conditions and restrictions will be enforced by

the courts.- Ix\vser v. Chicago, B. & Q. U. Co.,

110 M.W. KKJS, 138 Mo. App. 34.

The third clause in a return ticket over

different lines required the purchaser to begin
the return trip on the date stamped on it by
the validating agent, and to keep on traveling

till he arrived at his destination, allowing
three days for the trip, which it appeared
would be consumed in traveling over the route

called for. Another clause provided that it

was subject to the stop-over regulations of the

line over which it read. Held, that this

meant that the other clauses of the contract,

Including the third, were subordinated, and
made subject to it; and, by complying with

the stop-over regulations in such case, the pur-
chaser had the right to stop off on his return

trip, and would not be required to complete
the journey in three days. Id.

<g=>254(2). Time limitation In general.

App. 1882. Whore a limited ticket is is-

sued "not good for passage after" a certain

number of days from its date, the passenger
need not have completed his Journey by that
date. It is sufficient that he has commenced
it. -Evans v. St. Louis, I. M. & S. By. Co., 11
Mo. App. 463.

$=s>254 (3). Effect of expiration of time
limit in greneral.

Sup. 1005. The condition in a railroad
ticket sold at a reduced rate that it will not
be good for return passage unless the holder
identifies himself as the original purchaser to
the ticket agent at destination on any day
within the limit of 21 days from date of sale,

and that it will then be good for continuous
return passage, which shall be commenced on
date of execution, as punched in the right-
hand margin, is binding, so that the purchas-
er having, on arriving at her destination, two
days after purchase of the ticket, been iden-

tified by the ticket agent at that place, who
then attested her signature and dated it as of
that date, the ticket is not good for a return

passage commencing several days thereafter,

though within the limit of 21 days. Holing v.

St. Louis & S. F. R. Co., 88 S.W. 35, 180 Mo.
210.

(=3254 (4). Fault of carrier and unreason-
able limitations.

See explanation, page tit.

<$=a254 (5). Signing and tamping by
aBrent.

See explanation, page tit.

=a254 (<i). Notice and acceptance of con-
ditions.

Sup. 1905. The fact that one buying
what she knew was a special-rate railroad

ticket did not read it does not relieve her of

the effect of a stipulation, plainly printed on
its face, that return passage should be com-
menced on the date that she was identified,

and the ticket was stamped and punched for

return passage. Baling v. St. Louis & S. F.

R. Co., 88 S.W. 35, 189 Mo. 219.

App. 1883. A purchaser of a special ex-

cursion ticket, containing stipulations requir-

ing the purchaser to identify himself as the

original purchaser, and signed by the original

purchaser and the agent of the company sell-

ing the ticket, is estopped from denying that

he did not know the contents of the ticket.

Cloud v. St. Louis, I. M. & S. Ky. Co., 14 Mo.

App. 136.

Forfeiture and remedies in en-
forcement thereof.

Sup. 1903. If any person buys a special

nontransferable ticket, and sells it to a third

person, to be used by him, the railroad can

Consult Pocket Part for later cases. For explanation, see page iii.
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invoke the aid of equity to cancel the contract
because of the fraud thus perpetrated ; or, if

the ticket is used by another, it can sue for

damages for the breach of the contract.

Schubach v. McDonald, 78 S.W. 1020, 170 Mo.
103, 6T> L. R. A. 136, 101 Am. St. Rep. 452,

error dismissed 25 S. Ct. 797, 196 U. S. 014, 49
L. Ed. 632.

Sup. 1905. A limited ticket provided
that it must be used for a continuous passage
"going," commencing date of sale as stamped
on back, and provided that before returning
the passenger must have his return ticket val-

idated at the starting point, and it would then
be valid for passage to arrive at original start-

ing point not later than the extreme limit in-

dicated by punch mark on the margin. The
ticket was issued from Fresno, Oal., to Phila-

delphia, limited to August 11, 1900, and con-

tained a further provision that the ticket is-

sued on exchange order from Eastern Gate-

way to Philadephiu and return will be good
for continuous iwssage to leave Philadelphia
not later than June 26, 1900. Held that, as a
continuous trip returning would not take from
June 26th to August llth, the holder of the

ticket did not forfeit his entire ticket by not

pursuing a continuous journey returning.

Cherry v. Chicago & A. R. Co., 90 S.W. 381,

191 Mo. 489, 2 L. R. A. (N. S.) 605, 109 Am.
St. Rep. 830.

(8). Waiver of condition*.

See explanation, page Hi.

Exhibition
tickets.

and nrrender of

App. 1892. A conductor must have prop-
er evidence of the right of the passenger to

ride, and the passenger must produce a proper
ticket, or else pay the conductor for his car-

riage. Woods v. Metropolitan St. Ry. Co., 48

Mo. App. 125.

App. 1909. A rule requiring a passenger
either to produce a ticket or pay cash fare is

reasonable. Bolles v. Kansas City Southern

Ry. Co., 115 S.W. 459, 134 Mo. App. 696.

App. 1910. Regulations of a carrier of

passengers, such as requiring exhibition of

tickets before entrance to coaches, must not

only be reasonable in themselves, but they
must be administered in a reasonable manner,
and so as to inflict no unnecessary injury or

inconvenience upon passengers. Cathey v.

St. Louis & S. F. R. Co., 130 S.W. 130, 149 Mo.

App. 134.

=9256. Extra fares.

See explanation^ page Hi.

$=>257. Exoeuive and unauthorised
charge*.

See explanation, page Hi.

=9258. Special contract* for transpor-
tation.

Sup. 1874. Whore a written contract for

the transportation of troops did not expressly
provide for their subsistence, held, that parol
evidence was admissible to establish a sub-

sequent oral agreement fixing a price there-

for. Van Stucldiford v. Hazlett, 56 Mo. 322,
328.

Sup. 190H. Preparatory to a national

convention, defendant issued a circular letter

to ticket agents, providing for a final reluni

limit of June 27, 1000, without stopover.
Thereafter the chairman of a passenger as-

sociation, to which defendant belonged, is-

sued a consultation letter to all its members,
informing them that a certain railroad com-

pany intended to issue convention tickets good
for 60 days, and called for a vote, whereupon
defendant's general passenger agent informed
the secretary of the association that he might
record the vote of defendant with the major-
ity. Some of the members objected to the 60-

day limit, but thereafter withdrew their ob-

jection, whereupon such secretary issued a
circular letter announcing that the 60-<lay

proposition had been adopted. Held, that de-

fendant should be held to have consented to

such proiwsition, without the necessity of a

resnbmission after the withdrawal of the ob-

jections. Cherry v. Chicago & A. II. Co., 90
S.W. 381, 11)1 Mo. 4S9, 2 Lr. R. A. (N. S.) OW>,

109 Am. St. liep. 830.

Where defendant carrier agreed to a prop-
osition for the issuance of 60-day convention
excursion tickets, and permitted such tickets

to be Issued by agents to the public generally,
it could not refuse to accept a ticket so Issued

because it had not filed its acceptance thereof

with the Interstate Commerce Commission, as

required by law. Id.

App. 1896. A contract by a street rail-

road company to carry a picnic party "round'*

to a certain point without change is not a con-

tract to carry them there and back without

change. Dillon v. Lindell Ky. Co., 64 Mo.

App. 418.

App. 1913. Under Rev. St. 1900, 3122,

requiring a carrier of live stock to pass the

shipi>er in consideration of the latter giving
the stock necessary care, and releasing the

carrier from liability therefor, a shipper need
not enter into additional obligations to obtain

a pass, and any additional conditions in the

This Digest is compiled on the Key-Number System. For explanation, see page ill.
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pass are without force. Chorn 7. Missouri,

K. & T. Ry. Co., 153 S.W. 1060, 168 Mo. App.
518.

App. 1919. Where defendants, explain-

ing that they were getting up an excursion for

certain societies, induced plaintiff interstate

carrier to publish a special tariff at a certain

rate providing 400 passengers were transport-

ed, and deposited $50 a H evidence of their good
faith, they are not liable for any deficiency

arising under the tariff, in the absence of a

contract by them guaranteeing the number of

jKissongers curried. St. Louis Electric Termi-
nal Ry. Co. v. RuGcliel, 213 S.W. 177.

C=>259. Transportation by connecting:
carriers.

Duties of connecting carriers in performance
of contract, see post, <5=270.

Sup. 190r>. Defendant sold a ticket over

its road and other roads to C. and return,

providing that in selling the ticket it acted as

agent, and was not responsible beyond its line,

and that the return passage must be com-
menced the day that the i>assenger identified

herself to the ticket agent at C., and he

punched the ticket. Held, that the ticket

agent at C. was not the agent of defendant,
so as to make it responsible for his mistake in

punching it on her arrival, and telling her that

she could use it on a later day. Holing v. St.

Louis & S. F. R. Co., 88 S.W. 35, 189 Mo. 219.

Sup. 190.1. Where an agent of a connect-

ing line, who issued a through ticket to plain-
tiff over defendant's railroad, had previously
so acted, and his action in limiting such tick-

ets had always been acceded to by defendant
in order to obtain a share of the business, and
defendant's proportionate i>art of the cost of

plaintiff's ticket must have been received by
defendant, and was retained prior to plain-
tiff's offer of the return i>ortion of his ticket

for transportation within the time limit speci-
fied therein, defendant was bound by the act
of such issuing agent in limiting the ticket,

whether he was a general or a mere special

agent. Cherry v. Chicago & A. R. Co., 90 S.W.
381, 191 Mo. 489, 2 L. R. A. (N. S.) 095, 109
Am. St. Rep. 830.

App. 1877. Railroad corporations have
authority to contract for the transportation of

passengers and goods beyond their own lines

and beyond the limits of their respective
states ; such power being implied in their gen-
eral corporate powers. Wyman v. Chicago &
A. R. Co., 4 Mo. App. 35.

App. 1883. A stipulation in an excursion

passenger ticket, sold at a special rate, which

requires the passenger to identify himself to

an agent of one of the connecting carriers is

a reasonable condition. Cloud v. St. Louis,
I. M. & S. Ry. Co., 14 Mo. App. 136.

An excursion ticket calling for passage
over connecting Hues stipulated that the pur-
chaser of the ticket would, before his depar-
ture on the return trip, identify himself as the

original purchaser by writing his signature on
the back of the contract in the presence of the

authorized agent of the carrier at the com-
mencement of the return trip. Held, that

train conductors of connecting carriers could

not waive the stipulation as to the purchaser
identifying himself as the original purchaser
in the manner specified, so as to bind any oth-

er connecting carrier. Id.

A ticket calling for passage on several

connecting lines is a contract of each one of

the connecting carriers, so far as it relates to

the transit over the road of such carrier, and
therefore any waiver of the stipulations in the

ticket by an agent of one of the connecting car-

riers is not binding on any other connecting
carrier. Id.

Actioni for fares or charges.
Rce explanation, page Hi,

Redemption of ticket* and re-
payment of charges*

Rcc explanation, page Hi.

(C) PERFORMANCE OF CONTRACT OF
TRANSPORTATION.

<g=>262. Duties as to transportation in
general.

Sup. 1895. While it is the duty of a rail-

road company to keep its stations and ap-

proaches thereto in good condition, and to

provide safe and convenient means of en-

trance and departure, and it is the duty of

passengers to occupy the premises so pro-
vided for their use while waiting for trains,

and, in going to and from the depot, offices-,

platforms, and trains, to use the ways and
means provided for that purpose, this does not

affect the liability of a carrier in a case where
it. has wholly neglected to provide a suitable

depot or platform, and has left its patrons
to stand in the open weather in midwinter
without shelter or platform. Eichhorn v.

Missouri, K. & T. Ry. Co., 32 S.W. 993, 130

Mo. 575.

Sup. 1915. Carrier held bound to carry
female passenger to destination without un-

necessary delay, to afford her the necessary
and usual facilities for her comfort during

Consult Pocket Part for later cases. For explanation, see page iii.
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the journey, and to treat her with civility.

Ferguson v. Missouri Pac. Ry. Co., 177 S.W.

616.

App. 1885. By the terms of the contract

between a passenger and a carrier, the pas-

senger is entitled to careful transportation

and to kind consideration and courteous

treatment by the carrier. Randolph v. Han-
nibal & St. J. Ry. Co., 18 Mo. App. 600.

App. 1908. Failure to carry safely IB

a breach of the obligation imposed by the

contract creating the relation of passenger
and carrier. Canaday v. United Rys. Co. of

St. Louis, 114 S.W. 88, 134 Mo. App. 282.

Performance of special contract.

See explanation, page tit.

<=>264. Route, time, and means of
transportation.

Sup. 1888. A railroad company was un-

der no obligation to receive or transport pas-

sengers on a special train, running at the

time for the particular purposes of the road,

and not for the convenience of the travel-

ing public, for whom trains were provided

only on week days ; but it is its privilege to

do so, and if it did receive a person on its

special train as a passenger, for the purpose
of transportation from one place to anoth-

er, it assumed toward him the same duties

as if he had been a passenger, traveling on

the same train on its regular trips, the pas-

senger assuming no risks on this trip other

than on a regular one, except such as were

necessarily incident to the character of the

train and t'he purposes for which it was being

run. Wagner v. Missouri Pac. Ry. Co., 10 S.

W. 486, 1)7 Mo. 512, 3 L. R. A. 156.

App. 1884. Where a person purchases
of a railroad company a ticket from one point

to another, and enters on the journey, the

company is obliged to carry ihim only in the

event that he continues on its vehicle until

the transit is ended. Walker v. Wabash, St.

L. & P. Ry. Co., 15 Mo. App. 333.

App. 1906. It is the duty of a carrier to

transport a passenger within a reasonable

time. Green v. Missouri, K. & T. Ry. Co., 97

S.W. 646, 121 Mo. App. 720.

<@=265. Receiving and taking np passen-
gers.

App. 1915. A carrier, stopping its train

to receive passengers, implledly invites them
to board the train, and the invitation con-

tinues so long as the train remains standing.

Iba v. Chicago, B. & Q. R. Co., 176 S.W.

491, 186 Mo. App. 718.

$=266. Accommodations during transit.

See explanation, page Hi.

<g=>267. Rules of carrier*

Disobedience of rules as ground for ejection,

see post, <=>359.

In respect to passenger's baggage, see post,

Sup. A railroad company, being a car-

rier, may use separate trains for freight and
passengers, and may exclude freight from one
and passengers from the other. (1889) White-

head v. St. Louis, I. M. & S. Ry. Co., 11 S.W.

751, 99 Mo. 263, 6 L. R. A. 409 ; (1903) Farber
v. Missouri Pac. Ry. Co., 22 S.W. 631, 116

Mo. 81, 20 L. R. A. 350.

App. 1908. A carrier may properly pro-
vide reasonable rules and regulations for the

seating of passengers. McLain v. St. Louis &
G. Ry. Co., Ill S.W. 835, 131 Mo. App. 733.

A contract of carriage is subject to all

reasonable rules and regulations then in force,

and a passenger accepts either the express or

implied undertaking of carriage, with the un-

derstanding that he will conform to such reg-

ulations of the carrier with respect to the

transportation as are appropriate and reason-

able. Id.

In the absence of any rule of a carrier

to the contrary, a passenger has the right
to remain in the seat first selected by him on

entering a car, and cannot rightfully be re-

moved to another by the conductor, though
there are many vacant seats in the car, and
the conductor had been occupying the scat

selected just before the passenger entered the

car. Id.

App. 1917. Under universal transfer or-

dinance, street railroad's rule of refusing to

issue to passenger, boarding car of one line

whore it crosses another, transfer to the oth-

er line at another point where the lines

cross, is enforceable, where by transferring
the passenger is not taking a substantially
shorter route. Curren v. United Rys. Co. of

St. Louis, 196 S.W. 56, 197 Mo. App. 397.

$=a268. Stopping over at inter
points.

See explanation, page iii.

mediate

=269. Change* and transfers to con-
ueeting lines.

Regulation, see ante, <12(10).
Statutory regulations, see ante,
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App. 1804. A regulation requiring a
transfer check is not unreasonable, and a

passenger must comply with the conditions
thereof to entitle him to passage, even when
the charter of the railway company provides
for passage over two of its lines for one fare.

Percy v. Metropolitan St. Ry. Co., 58 Mo.
App. 75.

<8=>27O. Duties of connecting carrier*.

Sup. 1905. The acceptance of a railroad
ticket by one of the connecting carriers over
whose lines it provides for passage does not

require another of such carriers to accept
it, the time for using it having expired.

Boling v. St. Louis & S. F. R. Co., 88 S.W. 35,
189 Mo. 219.

App. 1895. Rev. St. 2588, authorizes
railroad cdinpanies to contract with each oth-

er in any manner not inconsistent with the

scope, object and purpose of their creation

arid management, and where they make con-

tracts to carry beyond the limits of their own
line they thus become liable for the acts and
neglects of the others in no sense under their

control, and the company so bound cannot de-

fend on the ground of ultra vires. Cherry v.

Kansas City, Ft. S. & M. Ry. Co., 61 Mo. App.
303.

<=271. Carrying: to and topping at
destination.

Sup. 1852. If a boat expressly contracts

to land a passenger at a particular place,
with knowledge of the danger attending It,

such danger will be no defense to an action

for damages for nonfulfillment of the con-

tractPorter v. The New England, 17 Mo.
290.

Sup. 1875. In a suit against a railroad

company for failing to carry plaintiff to its

original depot, where it appeared that the

company had abandoned its old depot for one
half a mile short of that terminus, the ques-
tion whether defendant had been guilty of a
violation of the statutory requirements in

failing to retain its old depot as a point of

departure, and arrival of its passenger trains

is a question that cannot be raised in such a
suit Martindale v. Kansas City, St. J. &
C. B. R. Co., 60 Mo. 508.

In an action against a railroad company
for failure to carry a passenger to its original

depot, where it appeared that the company
had abandoned its old depot for one half a
mile short of that terminus, the running of
the trains uniformly to the new depot since

the change, will be considered as a usage of

the company, in reference to which plaintiff
must be considered to have contracted, es-

pecially where he knew of the change at the
time of procuring his ticket. Id.

Sup. 1881. A passenger negligently car-
ried past her station, but suffering no physical
injury in consequence, cannot recover for anx-
iety or suspense, or for exposure to danger
caused by the starting of the train before
she had time to dismount. Trigg v. St. Louis,
K. C. & N. Ry. Co., 74 Mo. 147, 41 Am. Rep.
305.

Sup. 1903. The rule laid down in a num-
ber of adjudicated cases respecting steam
railroads that, where a passenger is wrongful-
ly ejected from a train at a place between
stations, the carrier is liable for injuries that

may result to him while walking back to its

station on the railroad track, cannot be ap-
plied so as to hold a street railroad company
liable for injuries received by a person in

slipping on an icy sidewalk while he was
walking back to his home after being negli-

gently carried beyond his usual stopping
place. Haley v. St. Louis Transit Co., 77 S.

W. 731, 179 Mo. 30, 64 L. R. A. 295.

Sup. 1920. In performance of contract
to carry passenger safely to destination, car-
rier must use the utmost care that very pru-
dent men employ in performing the contract
of carriage with like means of transporta-
tion. Gott v. Kansas City Rys. Co., 222 S.W.
827.

Sup. 1923. It is the duty of carriers to

stop trains for the discharge of passengers at
the platforms provided therefor. Payne v.

Davis, 252 S.W. 57, 298 Mo. 645.

App. 1897. Where an employ6 of a street

railroad, whose sole duty was to take the

registry of cars as they came in, and to sig-
nal the conductors when to start out, and to
send and receive telephone messages, misdi-
rects a passenger as to which car to take to

arrive at her destination, and the passenger
takes the car as directed, although told by
the conductor of the car that it would not

pass her destination, the company cannot be
held liable for a breach of contract to carry
the passenger to a certain place. Dillon v.

Lindell Ry. Co., 71 Mo. App. 631.

App. 1903. A carrier Is liable for inju-
ries to a passenger owing to hit* having been
carried by his station. Rawlings v. Wabasli
R. Co., 71 S.W. 534, 97 Mo. App. 515.

App. 1903. Where a passenger on a
railroad train has been carried by her sta-
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tion, the fact that the conductor did not know
of her presence on the train does not excuse
the carrier. Rawlings v. Wabash R. Co., 71

S.W. 535, 97 Mo. App. 511.

App. 1900. At an intersecting street,

plaintiff, a passenger, was offered a transfer

to another car, which was at hand, ready to

carry him to his destination, four blocks

north, but plaintiff refused the transfer, stat-

ing that if he had known the car was not

going to his place of destination, as indicated

thereon, before he boarded it, he would have
taken another car; the car being transferred

en route to another track in order to make
up lost time. Held, that there was no action-

able breach of the carrier's contract to trans-

port plaintiff to destination. Dryden v. St.

Ixwis Transit Co., 96 S.W. 1044, IliO Mo. App.
424.

=a272. Discharging and Betting down
passengers.

Injuries received in act of alighting, sec post,

<3=>303.

Sup. 1883. Gen. St. 340, 29, requiring

passenger trains to stop at junctions with

other roads, has no application to passengers
other than those who desire to transfer from
a train on one of the road* to a train on the

other. A passenger whose destination is not

such junction may tnke the chance of such a

stoppage, if there are others on the train who
desire to transfer ; but the company owes him
no duty to stop there for his accommodation.

Ix)gun v. Hannibal & St. J. R. Co., 77 Mo.
603.

Sup. 1890. In the absence of any rule,

regulation, or custom to discharge passen-

gers from freight trains different from those

applicable to passengers on regular passen-

ger trains, a railroad company incurs the

duty of transporting a passenger safely to the

place where its passengers are usually re-

ceived and discharged in the course of its

business, at the station of his destination, and
a conductor, in requiring a passenger to get
off a freight train at a distance from the

station to which he had paid his fare, was
guilty of a breach of this duty.- (1889) Adams
V. Missouri Pac. Ry. Co., 12 S.W. 637, 100 Mo.

555, judgment modified on rehearing 13 S.W.

509, 100 Mo. 555.

Sup. 1920. A carrier's contract safely to

transport passenger to her destination is not

performed until she has been discharged from
car at a reasonably safe place. Gott v. Kan-
sas City Rys. Co., 222 S.W. 827.

App. 1880. If plaintiff, when he alighted
from a train, was advised that he had been
carried beyond the depot and that there was
a culvert between the point where he alighted
and the depot, his injury by falling into the

culvert would not be the proximate result of

defendant's negligence. Winkler v. St. Louis,
I. M. & S. Ry. Co., 21 Mo. App. 99.

Plaintiff was carried some 250 feet be-

yond defendant's depot, and got off on a dark

night, supposing, according to his testimony,
that he was at the depot. He walked back

along the truck, the only available route, and
fell through a trestle. Held the proximate
result of defendant's negligence. Id.

App. 1901. If a carrier's agents lead a

passenger to believe that he is at the station,

whereas in fuct he is not, the fact being that

the train has passed the station about a mile,

and the night is dark, and such passenger, by
reason of the representations, is induced to

leave the train, the carrier is guilty of neg-

ligence. Atkinson v. Pacific Ry. Co., 90 Mo.

App. 489.

Actions arising out of breach of
contract.

Nature and form.

Sup. 1875. In a suit aguinst a railroad

company for failing to carry plaintiff to its

original depot, where it appeared that the

company had abandoned its old depot for

one a half mile short of that, terminus, the

question whether defendant had been guilty
of a violation of the statutory requirements
in failing to retain its old depot as a point
of departure and arrival of its passenger
trains is a question that cannot be raised in

such a suit. Martindale v. Kansas City, St.

J. & C. B. R. Co., 60 Mo. 508.

App. 1906. In an action against a car-

rier, the petition alleged that plaintiff was
accepted as a passenger, whereupon it became
the duty of defendant to transport plaintiff

with reasonable dispatch, but that defendant
failed in such regard, whereby plaintiff was
detained in the course of transportation a cer-

tain number of hours, and that the car in

which plaintiff was being transported had no

heating contrivance, that the weather was in-

tensely cold, and the car locked so that plain-
tiff could not get out, and that plaintiff while
so detained suffered from the coldness of the
weather whereby he was injured, etc. Held,
that the gravamen of the complaint was not
failure to furnish a proper car, but a breach
of duty in not transporting without unneces-
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sary delay. Green v. Missouri, K. & T. Ry.

Co., 97 S.W. 646, 121 Mo. App. 720.

<=>274}jj. Jurisdiction and venue,
&ee explanation, page Hi.

$=275. Pleading:.

Sup. 1S78. Plaintiffs' petition averred

that one of the plaintiffs, a married woman,
and her two infant children, were received by
defendant in its passenger train nt K M to he

carried to V. ; that on arrival at B., a sta-

tion 10 miles from V., defendant forcibly

ejected plaintiff from the train, to her dam-

ape, etc. The answer was a general denial.

Held, that testimony as to defendant's regu-
lations with regard to the train stopping at

V. was inadmissihle. Hicks v. Hannibal &
St. J. H. Co., OS Mo. 329.

Sup. 1883. A passenger was informed

hy the station agent that a certain train

would stop at her station. The train was a

through train, which did not stop at that sta-

tion. Held, that her petition for damages
should have counted on the negligent mis-

statement of the station agent, and not on the

refusal of the conductor to stop. Marshall v.

St. Louis. K. C. & N. Hy. Co., 7S Mo. 610.

App. 1007. lu an action against a street

railway for carrying plaintiff, a passenger, be-

yond her destination, an allegation in the

petition that plaintiff was a stranger in the

city was not material to her right of recov-

ery. Henderson v. Metropolitan St. Ky. Co.,

100 S.W. 1111, 123 Mo. App. 600.

ductor, evidence held sufficient to support a
verdict for plaintiff as to what occurred.
Cook v. Lusk, 172 S.W. 81, 186 Mo. App. 288.

<@=>276. Evidence.

). PreHumpiloiiM and burden of
proof.

Sup. 11)10. A constant traveler on a line

of railroad is presumptively chargeable with

knowledge of the points at which trains on
the, line will stop. Powell v. St. Louis & S.

P. II. Co., 129 S.W. 963, 229 Mo. 246.

@=276 (2). AdmiftMlbillty of evidence.

See explanation, page Hi.

(3). Weight and anflielenoy.

App. 1907. In an action against a rail-

road for failure to afford plaintiff a rea-

sonable opportunity to leave the train, evi-

dence held insufficient to sustain a charge of

incivility on the part of the conductor.
Smith v. St. Louis & S. F. K. Co., 106 S.W.

108, 127 Mo. App. 53.

App. 1914. In an action for damages for

mistreatment of a woman by a carrier's con-

. _ Damages.

@=277 (i). Element* and meanare of dam-
aa-eH In general.

Sup. 1881. A passenger negligently car-

ried past her station, hut subjected to no in-

civility or bodily injury, can only recover for

inconvenience, loss of time, labor, and ex-

pense of traveling back. Trigg v. St. Louis,
K. C. & N. Ky. Co., 74 Mo. 147, 41 Am. Ilep.
305.

App. 1877. A painful and protracted ill-

ness resulting in permanent injury to the
health of a passenger in an omnibus is not the
natural and proximate consequence of her

having been made to get off before the end of

her trip in a frequented street of a populous
city on a dry cold winter day, where she was
not apparently in bad health, was well clad

and in company with an intimate friend, near
hotels and street railways; and for such in-

jury to her health occasioned by her having
exposed herself to the cold by walking home
she could not recover from the proprietor of

the omnibus. Francis v. St. Louis Transfer

Co., 5 Mo. App. 7.

App. 1887. Where a passenger who was
forcibly ejected from defendant's train went
out into the storm and staid out in it during
the entire night, leaving the shelter of the

station and neglecting the shelter of the farm
houses along his route, the damages thus
sustained he inflicted upon himself, and for

them he has no right to recover. The fact

that he had no money with him was no jus-
tification for such conduct under the proof.
Corrister v. Kansas City, St. J. & C. B, R.

Co., 2r> Mo. App. 619.

App. 1S95. Plaintiff was compelled to

alight with her baggage a mile and more from
her stoppdng place. Being a girl of 14 she

was very much frightened from fear of

tramps, and ran all the way, and as a result

was ill up to the time of the trial. Held, that

an instruction authorizing a recovery for

mental distress and fright, unaccompanied by
physical injury, was erroneous. Strange v.

Missouri Pac. Ky. Co., 61 Mo. App. 586.

App. 1898. Where plaintiff was put off

defendant's train before arriving at her des-

tination, her act in subsequently surrendering
her ticket and requiring defendant to refund
to her a certain amount was no release of

damages already resulting, and no bar to an
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action therefor. Spry v. Missouri, K. & T.

Ry. Co., 73 Mo. App. 203.

App. 1003. Where a child is carried 250

yards beyond his station, and put off without

any injury, and there is no malice or inhu-

manity on the carrier's part, he may not re-

cover for sickness owing to his having fallen

down in the mud and become wet and fright-

ened while going from the train to the station.

Rawlings v. Wabash R. Co., 71 S.W. 534, 07
Mo. App. 515.

App. 1907. In an action against a rail-

road for failure to afford plaintiff a reason-

able opportunity to leave the train, and thus

compelling her to ride to the next station, the

measure of damages is such amount as will

reasonably compensate her for actual incon-

venience, loss of time, and labor of returning
from the next station to her original destina-

tion. Smith v. St. Louis & S. F. R. Co., 106 S.

W. 108, 127 Mo. App. 53.

App. 3908. Plaintiff, who was u stran-

ger on defendant's road, and entitled to pas-

sago to M., was told by defendant's servants
to get off at D., which was live miles distant

from M. Plaintiff alighted as directed, and
did not discover his mistake until after the

train had left, when he was compelled to walk
to M. through mud and rain. Held, that

plaintiff was entitled to recover compensa-
tory damages only. Moss v. Missouri Pac.

Ry. Co., 107 S.W. 422, 128 Mo. App. 385.

App. 1909. A passenger injured by being
misled to alight at night in a ditch beside a

track, containing water, was entitled to have
the jury consider the pluce where she alight-

ed, the condition of the weather, and sick-

ness and suffering, if any, caused thereby.

Dye v. Chicago & A. R. Co., 115 S.W. 497, 135

Mo. App. 254.

<=277 (2). Nominal or auuMtantlal dam*
fives.

See explanation, page Hi.

(8). Mental altering.

App. 1895. Plaintiff was compelled to

alight with her baggage a mile and more
from her stopping place. Being a girl of 14

she was very much frightened from fear of

tramps, and ran all the way, and as a result

was ill up to the time of the trial. Held, that

an instruction authorizing a recovery for

mental distress and fright, unaccompanied
by physical injury, was erroneous. Strange
V. Missouri Pac. Ry. Co., 61 Mo. App. 586.

App. 1899. A passenger was carried be-

yond the station of her destination, and sub-

sequently put off the train, making it neces-

sary for her to walk back half a mile to the
Gallon. The evidence in an action by the

passenger tended to prove that the passen-
ger's sickness was the result of fright, worry,
and overtaxation of strength. Held, that the

passenger was not entitled to recover dam-
ages for mental suffering, mental anguish be-

ing an element of damage only when connect-

ed with a bodily injury contemporaneously
resulting from the negligence complained of.

Demiug v. Chicago, R. 1. & P. Ry. Co., 80
Mo. App. 152.

^277 (4). Special damn ore dependent on
knowledge of clrcumntanceM.

App. 1901. Where a passenger by mis-

representations of the carrier's agents was
induced to leave the train believing that it

was at a station when in fact it was not, the

fact that he was induced to leave the train at

a place which was infested with thieves and
robbers does not give him a right of action

against the carrier for loss by being robbed,
in the absence of evidence showing that the

currier's agents had actual knowledge of the

reputation of the locality. Atkinson v. Pa-
cific Ry. Co., 90 Mo. App. 489.

@=277 (5). Exemplary damage*.

Sup. 1878. Plaintiff and her two infant

children had tickets for transportation on
defendant's train. The conductor in violent,

unbecoming, and insulting language threat-

ened to eject her from the train and sent a

brakemail to execute the threat, which he did

by taking one of the children and carrying it

ofi", thus forcing plaintiff to follow with the

remaining child. Held to warrant the allow-

ance of punitory damages by the jury. Hicks
V. Hannibal & St. J. R. Co., 68 Mo. 329.

App. 1H98. The facts attending a refus-

al to permit a passenger to board a train go-

ing to his destination, where he expected to

visit his brother, then about to die, being
insufficient in law to show a wanton or ma-
licious tort, the right to claim punitive dam-
ages thus excluded could not arise on the su-

peradded disappointment and mental distress

occasioned thereby. Barnett v. Chicago & A.
R. Co., 75 Mo. App. 446.

App. 1906. Evidence in an action for

carrying a passenger beyond his station held
to authorize a finding that it was done will-

fully, intentionally, and without lawful ex-

cuse, so as to justify the granting of exem-

plary damages. Harlan v. Wabash R. Co., 94
S.W. 737, 117 Mo. App. 537.
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App. 1014. Where a woman gave the

conductor her ticket and he made her pay a

second time, threatened to put her off the

train, and maliciously used insulting language
to her, she was entitled to punitive damages.
Cook v. iusk, 172 S.W. 81, 186 Mo. App.

288.

App. 1916. Where the servants of a car-

rier excluded plaintiff from the train in good
faith believing him to be intoxicated, though
he was not, the carrier is not liable for puni-
tive damages. Davis v. Chicago, B. I. & P.

Ry. Co., 182 S.W. 820, 102 Mo, App. 419.

In an action for punitive damages for

wrongfully excluding plaintiff from its train

and in procuring his arrest on a false charge,

"malice" means intentional doing of a wrong-
ful act in a reckless manner. Id.

=a277 (O). Excessive damage*

Sup. 1881. Where a female passenger
was negligently carried past her station, but

subjected to no insult or incivility, and re-

turned the same evening on a hand car, a ver-

dict for $1,000 was excessive. Trigg v. St
Louis, K. C. & N. Ky. Co., 74 Mo. 147, 41 Am.
Hep. 305.

Sup. 1883. A passenger was carried be-

yond her station some 10 miles and paid $1.50
for a conveyance back and lost a few hours

time. //Y7c7, that a verdict for $1,000 was ex-

cessiveMarshall v. St. Louis, K. C. & N. Ry.

Co., 78 Mo. CIO.

App. 1885. Where the conductor of de-

fendant's train willfully and wantonly re-

fused to admit plaintiff to the train, and

thereby exposed plaintiff to loss of time and

great inconvenience on a disagreeable and wet

night, in consequence of which he was obliged
to pursue his journey on a second class train

filled with "niggers and drinkers and ruffi-

ans/
1 a verdict for $100 was not excessive.

Brassfleld v. Hannibal & St. J. Ky. Co., 19

Mo. App. 651.

App. 1898. The mere refusal to permit
the holder of a ticket to board a passenger
train going to his destination does not war-
rant the allowance of punitive damages.
Barnett V. Chicago & A. R. Co., 75 Mo. App.
446.

App. 1903. A passenger on a railroad

train was carried beyond her station, and,
after leaving the train and In her efforts to

leave the station, fell between the slats of the

cattle guard, which she was compelled to

cross, and received an abrasion of the skin
on her legs and a bruise on her thigh. She
fell down once or twice at other places, and
by the time she reached the station was thor-

oughly wet. At the time it was very dark.

Held, that a verdict for $125 was not ex-

cessive. Rawlings v. Wabash R. Co., 71 S.W.
535, 97 Mo. App. 511.

App. 1906. A verdict for $5 actual dam-
ages for carrying a passenger 20 miles be-

yond his station, requiring him to wait two or

three hours at night till he could be carried

back, is not excessive. Harlan v. Wabash Ry.
Co., 94 S.W. 737, 117 Mo. App. 537.

App. 1907. In an action against a rail-

road for failure to afford plaintiff a reasona-
ble opportunity to leave the train at the sta-

tion, the evidence showed that she left the
train from the rear end, being some distance
from the depot, and then re-entered in order
to ride to the depot, and intending to require
the conductor to let her off on the station

platform, in consequence of which act she
was carried to a station three miles distant,

and compelled either to wait four hours for

a train back, to walk back, or take a carriage.
It was about midnight, the station was light-

ed, the weather was pleasant and the roads

good. Held, that a judgment for $100 was
excessive. Smith v. St. Louis & S. F. R. Co.,

106 S.W. 108, 127 Mo. App. 53.

App. 1908. Where a passenger was noti-

fied to alight at night at a station five miles

distant from the destination to which he was
entitled to be carried and was compelled to

walk to such destination through mud and
rain, but tliere was no case made for exem-

plary damages, a verdict allowing him $300
was excessive, and will be reduced to $200.

Moss v. Missouri Pac. Ry. Co., 107 S.W. 422,

128 Mo. App. 385.

App. 1914. In an action by a woman
against a railroad for damages for mistreat-

ment by the conductor, a verdict of $250 ac-

tual and $500 punitive damages was not ex-

cessive. Cook v. Lusk, 172 S.W. 81, 186 Mo.

App. 288.

App. 1916. Where the defendant railroad

company wrongfully excluded plaintiff from
its train and secured his arrest under a false

charge of intoxication, so that he was incar-

cerated for almost a day, when the prosecu-
tion was dropped, an award of $1,520 punitive

damages is not excessive. Davis v. Chicago,
R. I. & P. Ry. Co., 182 S.W. 826, 192 Mo. App.
419.
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Trial.

4=9278 (1). Qaetlona for Jury.

App. 1896. Whore plaintiff entered de-

fendant's street car on the distinct assurance
of defendant's agent that it would take her
to a designated point without change, there

was sufficient evidence of a contract to re-

quire submission to the jury in an action by
plaintiff for damages for refusal to carry her

without change. Dillon v. Lindell Ry. Co., 64

Mo. App. 418.

App. 1003. A passenger on a railroad

train was carried several hundred feet be-

5
fond her station, and, after leaving the train,

and in her efforts to reach the station, fell

between the slats of a cattle guard, which
she was compelled to cross, and received abra-

sions of the skin on her legs and a bruise on
her thigh. She fell down once or twice at

other places, and by the time she reached
the station was thoroughly wet. At the time
it was very dark. Held, in an action against
the carrier, that whether her injured feelings
were connected with the bodily injury so as

to entitle her to damages for such feelings
was for the jury. Ilawlings v. Wabash R.

Co., 71 S.W. 535, 97 Mo. App. 511.

App. 1906. In an action against a car-

rier for injuries to a passenger riding on a

freight train, owing to alleged negligent delay
in transportation and consequent exjwsure to

cold, the question whether there was negli-

gent delay held one for the jury. Green v.

Missouri, K. & T. Ry. Co., 97 S.W. 646, 121

Mo. App. 720.

App. 1907. In an action against a street

railway for carrying a passenger beyond her

destination, evidence held to warrant the sub-

mission to the jury of the question whether
or not plaintiff was negligently carried to

defendant's car barn. Henderson v. Metro-

politan St. Ry. Co., 100 S.W. 1111, 123 Mo.

App. 666.

<=>278 (2). Infraction*.

App. 1S98. A petition for injuries by a

jwissenger alleged that defendant carried

plaintiff to a point short of her destination,
where it announced that it was necessary for

her to leave the train, about one-half mile

from depot or station, in the midst of various

railroad tracks and switches, in a place filled

with mud and water, when a storm was rag-

ing, and failed to give her any directions as to

where she should go for shelter ; that plaintiff

was a stranger in the vicinity, and that she

was compelled to walk along the tracks to the

depot, in consequence of which her health

was permanently injured. The court in-

structed for plaintiff that if defendant's train

stopped while a heavy storm was raging at
a place where there were no reasonable ac-

commodations for passengers, though at a
place where such trains usually stopped, and
plaintiff was required by defendant to leave
the train at that place in the rain and mud,
distant from any reasonable accommodations,
and that by reason thereof she was made
sick, she should recover. Held, that the in-

struction did not present a theory at variance
with that of the petition. Spry v. Missouri,
K. & T. Ry. Co., 73 Mo. App. 203.

App. 1907. Where, in an action against
a street railway for carrying plaintiff, a pas-
senger, beyond her destination, one allegation
of the petition was that defendant failed to

put plaintiff off at Nineteenth and F. streets,
while another allegation named Nineteenth
and V. streets, and one of defendant's own
instructions was that, if plaintiff was put off

at Nineteenth and V. streets, defendant was
not liable, an instruction directing a verdict
for failure to put plaintiff off at the latter

corner, was not misleading; all the testimony
showing that plaintiff was to be put off at
Nineteenth and F. streets. Henderson v.

Metropolitan St. Ry. Co., 100 S.W. 1111, 123
Mo. App. 6(J6.

Where, in an action against a street rail-

way for carrying plaintiff, a passenger, be-

yond her destination, the petition alleged
that plaintiff was carried to defendant's car

barn, an instruction authorizing a recovery,
if plaintiff was carried beyond her destina-

tion to another and distant part of the city,
was not erroneous. Id.

Plaintiff's evidence being that she was
carried to defendant's car barn, which was
ten blocks distant, and defendant's evidence

being that plaintiff was put off only one block
from her destination, the instruction was not

subject to the rule that an instruction, which
of itself covers the whole ciisc and authorizes
a finding for either party, must not exclude
from the consideration of the jury any ma-
terial issue supported by substantial evidence
on either side. Id.

App. 1928. Requested instruction for

railroad, in action for misdirecting passenger,
limiting passenger's recovery to loss of time,

expense and nominal damages, held erroneous-

ly refused under evidence. Evans v. Wabasb
Ry. Co., 12 S.W.(2d) 767.

(3). Verdict and finding*.

See explanation, page in.
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Coat*.
Ree explanation, page Hi.

(D) PERSONAL INJURIES.

Contributory negligence of person injured,
see post, G=>323-349.

Ejection of passengers and intruders, see

Negligent carrying of passenger beyond des-

tination, see ante, <271.
Who are passengers, see ante, $=237-246.

$=a28O. Core required and liability of
carrier in general.

Admissibllity of evidence, see post, 3317.

<=28O(1). Care required in general.

A carrier of passengers must exercise

the highest degree of care for their safety.

Sup. 1914. Wentz v. Chicago, B. & Q. R.

Co.. 108 S. W. 1100, 259 Mo. 450, Ann.
CHS. 191 6B, 317 ; (11)25) Brindley v. Wells,
271 S. W. 48, 308 Mo. 1 ;

App. 11K)3. Tillman v. St. Louis Transit

Co., 77 S. W. 320, 102 Mo. App. 553;

(1908) Wills v. Atchison, T. & S. F. Ky.
Co.. 113 S. W. 713, 133 Mo. App. 025;
(11)01)) Martin v. Missouri Pac. Ky. Co.,

119 S. W. 444, 137 Mo. App. (J94 ; (1910)
Cooke v. Springfield Traction Co., 129 S.

W. 205, 144 Mo. App. 451 ; (1919) Bur-
kett v. Missouri Pac. K. Co., 208 S. W.
104; (1924) Cecil v. Wells, 259 S. W. 844,
214 Mo. App. 193.

A carrier of passengers is not an insurer,
but is hound to highest degree of care.

Sup. 1890. Furnish v. Missouri Pac. Ry.
Co., 13 S. W. 1044, 102 Mo. 438, 22 Am. St.

Hop. 781; (1912) Htnuffer v. Metropoli-
tan St. Ry. Co., 147 S. W. 1032, 243 Mo.
305 ;

App. 1905. Hamilton v. Metropolitan St.

Ry. Co., 89 S. W. 893, 114 Mo. App. 504;
(1908) Canaday v. United Rys. Co. of St.

Louis, 114 S. W. 88, 134 Mo. App. 282;
(1910) Rice v. Chicago, B. & Q. Ry. Co.,
131 S. W. 374, 153 Mo. App. 35; (1913)

Craig v. United Rys. Co. of St. Louis, 158
S. W. 390, 175 Mo. App. 61(5.

A carrier of passengers is hound to exer-
cise the utmost care, diligence and foresight
which capable railroad men would use in

similar circumstances, or the utmost care
and skill which prudent men use and exer-
cise in a like business.

Sup. 1908. Kirkpatrick v. Metropolitan St.

Ry. Co., 109 S. W. 082, 211 Mo. 68.

App. M12. Richardson v. Metropolitan St.

Ry. Co., 147 8. W. 1126, 166 Mo. App. 162.

Sup. 1866. It is the duty of a carrier of
passengers to exercise extraordinary care and
caution, and it is liable for injuries to a pas-
senger caused mediately or immediately by
its negligence, if the passenger was not guilty
of any contributory negligence. Huelsen-
kamp v. Citizens' R. Co., 37 Mo. 537, 90 Am.
Dec. 399.

Sup. 1878. Passenger carriers bind them-
selves to carry safely those whom they take
into their coaches as far as human care and
foresight can go that is, for the utmost care
and diligence of very cautious persons; and
they are responsible for any, even the slight-
est, negligence. Lemon v. Chanslor, 68 Mo.
340, 30 Am. Rep. 799.

Sup. A carrier is not an insurer of the

safety of its passengers. (1882) Gilson v.

Jackson County Horse Ry. Co., 76 Mo. 282 ;

(1885) Leslie v. Wabash, St. L. & P. Ry. Co.,
88 Mo. 50 ; (1926) Bond v. St. Louis-San Fran-
cisco Ry. Co., 288 S. W. 777, 315 Mo. 987.

Sup. 1882. Where a passenger is on the
track of a railroad under such circumstances
as do not create any duty on the part of the
railroad company toward him beyond that of
not willfully injuring him, it is unnecessary
to consider whether the company was guilty
of mere negligence. Henry v. St. Louis, K. C.

& N. Ry. Co.. 76 Mo. 288, 43 Am. Rep. 762.

Sup. 1884. While a carrier is not an in-

surer of the safety of passengers, it is bound
to exercise due care and vigilance to safely
transport them. Dougherty v. Missouri Pac.
R. Co., 81 Mo. 325, 51 Am. Rep. 239.

Sup. 1885. A conductor of a railway train
is not required to exercise judicial functions
and pass upon the case of every prisoner
transported over the road by authorized offi-

cers. Jackson v. St. Louis, I. M. & S. Ry.
Co., 87 Mo. 422, 56 Am. Rep. 460.

Sup. 1888. An instruction that, in the

transportation of passengers, the carrier must
exercise the utmost human foresight, skill,

and care, states the degree of care required
of the carrier too broadly. Dougherty v. Mis-
souri R. Co., 11 S.W. 251, 97 Mo. 047, revers-

ing judgment on rehearing 8 S.W. 900, 97 Mo.
647.

Sup. 1890. A railroad company is liable

to a passenger for slight negligence, and is
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bound to furnish a reasonably safe and suffi-

cient track, rolling stock, and service so far

as can be provided by the utmost human skill,

diligence, and foresight, which is such skill,

diligence, and foresight as is exercised by a

very cautious person ; but it does not insure

safety. Furnish v. Missouri Pac. Ry. Co., 13
S.W. 1044, 102 Mo. 438, 22 Am. St. Rep. 781.

Sup. 1891. The degree of care required
of a carrier towards its passengers is pro-

portionate to the nature and risks of the

business, and is such as would ordinarily be

exercised by persons of great care and pru-
dence under similar circumstances. O'Con-

nell v. St. Louis Cable & W. Ry. Co., 17 S.W.
494, 106 Mo. 482.

Sup. 1893. In an action for injuries sus-

tained on a cable railway car, an instruction

excusing the defendant if the liability of the

grip shank to break or the insufficiency of the

brake was either not known to the defendant
or was such as could not have been known
by the utmost practicable care, was errone-

ous, in the misuse of the word "or" for "and" ;

for it cannot be contended that the mere want
of knowledge of the insufficiency of the grip
or brake would relieve the defendant -Sharp
v. Kansas City Cable Ry. Co., 20 S.W. 93,
114 Mo. 94.

Sup. 1894. An instruction imposing on a
carrier of passengers the duty of exercising
such a high degree of care as would be exer-

cised by very prudent persons under like

circumstances, and making the carrier liiiblo

for even the slightest neglect to use such care,
if such neglect caused injury to a passenger,
and if he exercised ordinary care at the time
of the injury, makes a carrier only liablo for

neglect to use such a degree of care as would
bo used by very prudent persons tinder like

circumstances, and is proper. Bischoff v.

Peoples Ry. Co., 25 S.W. 908, 121 Mo. 216.

Sup. 1895. The obligation of a steam
railway carrier to its passengers, is, as far as
it is capable by human care and foresight, to

carry them safely, and it is responsible for

all injuries resulting to its passengers from
any, even the slightest, neglect. Clark v. Chi-

cago & A. R. Co., 29 S.W. 1013, 127 Mo. 197.

Sup. 1895. Carriers of passengers, not
being insurers of their safety, are not re-

sponsible where all reasonable care, skill, dil-

igence, prudence, and foresight have been em-
ployed. Hite v. Metropolitan St. Ry. Co., 31
S.W. 262, 130 Mo. 132, 51 Am. St. Rep. 555,

rehearing denied 32 S.W. 33, 130 Mo. 132, 51
Am. St. Rep. 555.

Sup. 1901. In an action against a car-
rier for injuries, a charge requiring of de-
fendant such care and foresight as is "rea-

sonably practicable" is sufficient, and should
not require of defendant "the utmost prac-
ticable human skill, diligence, and foresight."
Feary v. Metropolitan St. Ry. Co., 62 S.W.

452, 162 Mo. 75.

Sup. 1904. The care which a carrier
owes to its passenger is of a very high de-
gree, but is not the utmost care that human
imagination can conceive. Magrane v. St.
Louis & Suburban Ry. Co., 81 S.W. 1158, 183
Mo. 119.

Sup. A carrier owes to a passenger the
highest degree of care that a prudent person
experienced in that business usually or can
practicably exercise. (1912) Benjamin v.

Metropolitan St. Ry. Co., 151 S.W. 91, 245 Mo.
598; (1914) Powell v. Union Pac. R. Co., 164
S.W. G28, 255 Mo. 420.

Sup. 1912. A common carrier of passen-
gers is required to provide a reasonably safe
track and roadbed, and to operate its train
with careful employe's. Norris v. St. Louis,
I. M. & S. Ry. Co., 144 S.W. 783, 239 Mo. C95.

Sup. 1917. Carriers must exercise the

greatest vigilance in preserving peace and
protecting passengers from disturbances
which will cause injury to them by reason
of fright or panic. Ilendrix v. United Rys.
Co. of St. Louis, 193 S.W. 812.

Sup. 1020. Carriers are required to ex-
ercise the highest practical care for the safe-

ty of their passengers. May v. Chicago, B.
& Q. R. Co., 225 S.W. 600, 284 Mo. 508.

Sup. 1923. Undertaker who contracts to

transport persons to and from a funeral in an
automobile even though not a public

1 or com-
mon carrier, is under the same obligation to

carry passenger safely as if he had been a

public or common carrier under Laws 1911,

p. 330, 12, subd. 9, relating to motor vehicles.

Mahany v. Kansas City Rys. Co., 254 S.W.
16, 29 A. L. R. 817.

A pp. 1877. Degree of care required of
common carriers of passengers. See llader-
lein v. St. Louis R. Co., 3 Mo. App. 601, memo-
randum.

App. 1881, A livery stable keeper while

engaged in the gratuitous service of carrying
performers to and from an entertainment giv-
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en for charitable purposes was not a public

or common carrier, and consequently the

strict care and diligence which the law ex-

acts of public carriers of passengers does not

furnish the measure of his liability, but he

was nevertheless bound to use that degree of

care which a prudent man, having due regard

for his social obligations, would have be-

stowed. Siegrist v. Arnot, 10 Mo. App. 197.

App. 1891. Carriers must treat their

passengers with respect and endeavor to pro-
tect them from injury or insult. Eads v. Met-

ropolitan Ry. Co., 43 Mo. App. 530.

App. 1892. In an action against a rail-

road for injuries to a passenger, defendant

could not complain of an instruction to the

effect that it was bound to exercise reason-

able care, and that reasonable care meant
such care as a prudent man would exercise

under the circumstances. Wllburn v. St.

Louis, I. M. & S. Ry. Co., 48 Mo. App. 224.

App. 1898. In an action against a car-

rier for personal injuries, an instruction stat-

ing that a carrier is required to exercise a

high degree of care such as would have been

exercised by very careful and skillful railroad

employes is not objectionable as requiring too

hi&h a degree of care. Posch v. Southern

Electric R. Co., 70 Mo. App. 001.

App. 1S99. The obligation of a railway

carrier to its passengers imposes on it the ex-

ercise* of human cure and foresight to carry
them safely, and it is responsible for all in-

juries resulting to its passengers from any,

even the slightest, neglect. Chouquette v.

Southern Electric Ry. Co., 80 Mo. App. 515.

App. 11X)1. In an action against a car-

rier for dnmages for injuries, an instruction

that the degree of care which the law requires

of defendant in the operation of its cars for

carrying passengers, and the degree of care

which it was the duty of defendant's employe's

to use in the management of the car on which

plaintiff was riding at the time of the acci-

dent, is the highest degree of care which could

ordinarily be expected of very prudent per-

sons under the like or similar circumstances

is proper. Muth v. St. Louis & M. R. R. Co.,

87 Mo. App. 422.

App. 1902. A carrier of passengers must
exercise the highest degree of care of a pru-
dent person in view of the circumstances, and
this duty extends to assisting passengers in

getting on and off cars. Young v. Missouri

Pac. Ry. Co., 93 Mo. App. 207.

App. 1903. Carriers must use the utmost
care, skill, and vigilance to carry passengers
safely. Fillingham v. St. Louis Transit Co.,

77 S.W. 314, 102 Mo. App. 573.

App. 1905. A carrier of passengers, ei-

ther steam or street railway, is required, so

far as it is capable by the exercise of a very
high degree of care, to carry them safely and
is responsible for all injuries resulting from
even the slightest negligence on its part.
Brod v. St. Louis Transit Co., 91 S.W. 993,
115 Mo. App. 202.

App. 1905. A common carrier of passen-
gers is required, so far as it is capable by
human care and foresight, to carry its pas-

sengers safely, and Is responsible for all in-

jury resulting to them from the slightest neg-

ligence on its part, but it is not, either in re-

spect to the equipment it provides for the

carriage of passengers or as to its manage-
ment of that equipment when carrying them,
an insurer of their safety. Evers v. Wiggins
Ferry Co., 02 S.W. 118, 116 Mo. App. 130.

App. 1906. A carrier of passengers is

bound to exercise the care a very prudent per-
son would exercise under similar circum-

stances. (Jilroy v. St. Louis Transit Co., 92

S.W. 1152, 117 Mo. App. 003.

App. 1909. A carrier of passengers is

bound to exercise extraordinary diligence or

care in performing all of the duties imposed
by that relation.- -(iroshong v. United Rys.
Co. of St. Louis, 121 S.W. 1084, 142 Mo. App.
718.

App. 1910. A carrier owes the highest

degree of care tbat a very cautious, compe-
tent, and prudent person would exercise un-

der the same or similar circumstances to pro-
tect its passengers from injury. Brady v.

Springfield Traction Co., 124 S.W. 1070, 140

Mo. App. 421; Austin v. St. Louis & S. F. R.

Co., 130 S.W. 385, 149 Mo. App. 397.

App. 1910. What is required of a carrier

in the performance of its duties to use proper
care for the safety of its jwssengers depends
in a given case on the facts thereof, and not

on the common practice of the carrier.

Brady v. Springfield Traction Co., 124 S.W.

1070, 140 Mo. App. 421.

App. 1910. Where a passenger on a

street car, though not at his destination, is

passing from the platform down the steps

with the knowledge of the motorman or con-

ductor while the car is in motion, it then be-

comes their duty to exercise a high degree of

care in the management of the car, so that the
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passenger will not be thrown therefrom by
any extraordinary movement of the car.

Ely v. Southwest Missouri R. Co., 125 S.W.
833, 141 Mo. App. 708.

App. 1910. A carrier of passengers is

not an insurer, but must exercise the utmost
care and diligence of a cautious person so as
to safely transport them. Johnson v. St. Jos-

eph Ry., Light, Heat & Power Co., 128 S.W.
243, 143 Mo. App. 370.

App. 1912. A chauffeur of a sight-seeing
automobile which carried passengers lidd to

owe them the highest degree of care. McFad-
den v. Metropolitan St. Ry. Co., 143 S.W. 884,
161 Mo. App. 652.

App. 1913. Mail clerk assumes risk inci-

dent to his transportation though carrier is

required to exercise toward him same high
degree of care generally imposed in favor of

passengers. Farmer v. St. Louis, 1. M. & S.

Ry. Co., 101 S.W. 327. See Carriers, <=>2S2
in this Digest.

App. 1914. A carrier of passengers is

held to the highest degree of care in operating
its cars, and can only relieve itself from liabil-

ity for injuries sustained in a derailment by
showing that the accident was inevitable, and
could not have been prevented by human fore-

sight. Patterson v. Springfield Traction Co.,
103 S.W. 955, 178 Mo. App. 250.

App. 1915. A common carrier of passen-

gers is bound to provide for their safety so fur

as human care, skill, and foresight can do so.

Siegel v. Illinois Cent. R. Co., 172 S.W. 420,
180 Mo. App. 045.

App. 1921. It is the duty of a common
carrier to use the "utmost care, skill, and dili-

gence" to transport its passengers, which
means the care, skill, and diligence that a
cautious man in similar employment would
use. Link v. Atlantic Coast Line R. Co., 233
S.W. 834.

App. 1920. Carrier must exercise every
reasonable and practicable precaution for

safety of its passengers. Whitlow v. St.

Louis-San Francisco Ry. Co., 282 S.W. 525,
certiorari quashed (1927) State ex rel. St.

Louis & S. F. R. Co. v. Daues, 290 S.W. 425.

App. 192S. Carrier is not liable to pas-

senger, in absence of legal fault or breach
of legal duty. Bennett v. St. Louis-San
Francisco Ry. Co., 7 S.W.(2d) 1028.

<e=>280<2). Statutes imponliitf liability.

See explanation, page Hi.

$5>280<3). Liability of utreet railroad
companieM.

A street car company is bound to exer-
cise the highest care and skill for the safety
of passengers that a prudent man would ex-
ercise in a like business and under like cir-

cumstances.

Sup. 1MJ1. Willmott v. Corrigan Consol.
St. Ry. Co., 17 S.W. 41)0, 100 Mo. 535, af-

firming judgment by court in bane 10 S..

W. 500, 100 Mo. 535; (1904) Kedmon v.

Metro|H)litan St. Ry. Co., 84 S.W. 20, 185
Mo. 1, 105 Am. St. Rep. 558; (1907) Schloe-
mer v. St. Louis Transit Co., 102 S.W.
505, 204 Mo. 99; O'Gnra v. St. Louis
Transit Co., 103 S.W. 54, 204 Mo. 724,
12 L. U. A. (X. S.) 840, 11 Ann. Cas. 850 ;

App. 1903. Heyde v. St. Ixmis Transit Co.,

77 S.W. 127, 102 Mo. App. 537; (UK),"))

Nelson v. Metropolitan St. Ry. Co., SS S.

W. 1119, 113 Mo. App. 702; (1917) Cool-

ey v. Dunham, 195 S.W. 105S, 190 Mo.

App. 399.

A street car company is obliged to use
the utmost care to carry passengers safely.

Sup. 1S94. BisehofY v. People's Ry. Co., 25
S.W. 90S, 121 Mo. 210;

App. 1S94. Powers v. Union Ry. Co., 00
Mo. App. 481.

Sup. IS'93. Street car companies are car-

riers of passengers, and must be held to the
same decree of care in preventing injury to

thoir passengers as is demanded of other rail-

ways in carrying passengers, that is to say,
the utmost care and skill which prudent men
would use jiud exorcise in like business and
under similar circumstances. .Jackson v.

Grand Avenue Ry. Co., 24 S.W. 192, 118 Mo.
ISM).

Sup. 1S99. A street railway company, in

the transportation of passengers, must use
the utmost degree of care and skill for their

protection in the preparation and manage-
ment of the inc-ans of conveyance. Sweeney
v. Kansas City Cable Ry. Co., 51 S.W. 082,
150 Mo. 3S5.

Sup. 190S. In an action by a passenger
for injuries from the overturning of a car,

where there was evidence that the tracks
were not in a proper condition, defendant re-

quested an instruction that a carrier of pas-

sengers is not obliged to foresee and provide
against casualties which were not known to

occur before, and which may not reasonably
bo expected, and that, if a carrier availed
himself of the best known and most extensive-

ly used safeguards against danger, he has
done all the law requires, and his liability is

This Digest is compiled on the Key-Number System. For explanation, see page ill.



6MD 273 CARRIERS

not to be ascertained by what appears, for the

first time after the disaster, to be a proper

precaution against these occurrences; that

the defendant and its agents, etc., in the man-
agement and operation of its cars, were by
the law required to exercise only such care

and prudence as was reasonably practicable,

and if plaintiff was injured as the result of

some occurrence, which careful and prudent
men in the situation of defendant's agents
would not reasonably have expected, then the

occurrenct* was an accident, and defendant
was not liable ; that the mere fact that an ac-

cident occurred, and plaintiff was injured,

does not of itself entitle plaintiff to recover,

and if defendant's servants exercised all the

care and prudence that were reasonably prac-
ticable under all the circumstances, and the

accident happened without negligence oil their

part, then plaintiff could not recover under

any circumstances. Held, that the requests
were properly refused, us not imposing a suf-

ficiently high degree of cure upon the carrier.

Kirkpatrick v. Metropolitan St. Ky. Co.,

109 S.W. 682, 211 Mo. 08.

Sup. 1909. It is the duty of a street rail-

way company to exercise that high degree of

cure for the safety of passengers that a very
careful person would use under like circum-
stances. (lurdner v. Metropolitan St. Ky. Co.,

122 S.W. KMJS. 223 Mo. :;M), IS Ann. Cas. 1166.

Sup. 1022. A street railway owes to its

passengers a high degree of cure.Wjilqiiist
v. Kansas City Kys. Co., 237 S.W. 493.

Sup. 192,"). Intent in enacting vigilant
watch ordinance stated. Toomey v. Wells,
276 S.W. 64, ,,10 Mo. 696.

App. 1891. A street railway owes to a

passenger the duty to exercise the highest
possible degree of cure and vigilance in the
conduct and management of its cars in every
particular, with a view to bis safety. lluck
v. People's St. Ky., Electric Light & Power
Co., 46 Mo. App. 55.1.

App. 1S94. An instruction in an action
for personal injuries received in a street rail-

road accident, that defendant is required to

exercise the utmost practicable skill, cure,

knowledge, and foresight, insj>ection and ex-

amination of its road, roadbed, track, cars,

etc., is erroneous in requiring too great a de-

gree of cure; it being required to exercise
the utmost cure and skill which prudent men
are accustomed to use under similar circum-

stances, and not the utmost degree of care

which the human mind can attain or is capa-
ble of inventing. Jacquin v. Grand Ave. Ca-
ble Co., 57 Mo. App. 320.

App. 1895. In uu action for personal in-

juries to a passenger on a street railway, an
instruction that- it was the railway company's
duty to exercise the highest practicable care,

caution, and diligence to transport plaintiff
is not erroneous us imposing too great a de-

gree of care. Powers v. Union Hy. Co., CO
Mo. App. 481.

App. 1897. Street car companies like or-

dinary railroad corporations owe to their pas-

sengers more than ordinary care for safe car-

riage ; they are bound to exercise a very high

degree of cure or "the very highest degree of

cure of n very prudent person." Parker v.

Metropolitan St. Ky. Co., 69 Mo. App. 54.

App. 1902. In an action against a street

railway company for injury to a passenger
due to the midden stopping of the car, an in-

struction that if ''the said accident could

have been prevented by tin* exercise of the

utmost human skill, diligence, and foresight
on the part of defendant's employes." defend-

ant was liable, was erroneous, because impos-
ing too high n degree of care. Freeman v.

Metropolitan St. Ky. Co., 68 S.W. 1037, 1060,
!)."> Mo. App. 94, 314.

App. 1904. A street railroad owes to its

passengers a very high degree of cure and
foresight. Snider v. Chicago & A. Ky. Co.,

83 S.W. 530, 108 Mo. App. 234.

App. 1904. The obligation of a street

railroad to a passenger is not that of an in-

surer of bis safety, but it is incumbent on it

to exercise n high degree of care and vigi-

lance, by permitting him a reasonable time
to board the car, and by safely transporting
him. Maggioli v. St. Louis Transit Co., 83 S.

W. 1026, HKS Mo. App. 416.

App. 1907. Where a .street car passen-

ger paid his fare and received a transfer, and
on boarding another car presented the trans-

fer unnuitilated entitling him to ride as a

passenger to his destination, the carrier and
its servants were bound to safely carry him
to his destination if they could do so by the

exercise of the high degree of care of careful

railroad employe's under the same or like cir-

cumstances. Carmody v. St. Louis Transit

Co., 99 S.W. 495, 122 Mo. App. 338.

App. 19as. The failure of a railroad

company to exercise reasonable care to avoid
a collision with a street car at a crossing did

Consult Pocket Part for later cases.
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not excuse the street railway company's fail-

ure to exercise the highest degree of care to

protect Its passengers. Wills v. Atchlson, T.

& S. F. Ry. Co., 113 S.W. 713, 133 Mo. App.
625.

App. 1911. A street railway company, as

a carrier of passengers, is not an insurer of

their safety, -but must exercise the highest

degree of care. Augustus v. Chicago, R. I. &
P. Ry. Co., 134 S.W. 22, 153 Mo. App. 572.

App. 1914. A street railroad company,
as a common carrier, Is charged with the duty
of exercising the highest degree of care for

the safety of its passengers, and is liable in

damages for the slightest negligence in the

performance of this duty. Agnew v. Metro-

politan St. Ry. Co., 165 S.W. 1110, 178 Mo.

App. 119.

App. 1917. A carrier, the steps of whose
street car are covered with snow and ice, is

required to use, not ordinary care, but a high

degree of care. Bate v. Harvey, 195 S.W.

571.

<=2RO (4). Liability of owner of elevator.

Operators of passenger elevators must
use the highest degree of care consistent with

the practical operation.

Sup. 1903. Luckel v. Century Bldg. Co., 76

S.W. 1035, 177 Mo. COS ; (1904) Goldsmith
v. Holland Bldg. Co., 81 S.W. 1112, 182

Mo. 597 ;

App. 1906. Becker v. Lincoln Real Estate

& Building Co., 93 S.W. 291, 118 Mo. App.
74 ; (1912) Howard v. Scarritt Estate Co.,

144 S.W. 185, 161 Mo. App. 552.

Sup. 1900. It is the duty of the owner of

a building maintaining an elevator for the

carriage of passengers to use the highest de-

gree of practicable care which prudent men
would observe in like circumstances, and he is

bound to use the utmost care in the choice

and maintenance of machinery and applianc-

es, and is liable for the negligence of an op-

erator, irrespective of the degree of care ex-

ercised in his employment. Lee v. Publish-

ers: George Knapp & Co., 56 S.W. 458, 155
Mo. 610.

Sup. A carrier by elevator is not an in-

surer, but is required to exercise the highest

degree of care. (1903) Becker v. Lincoln Real
Estate & Building Co., 73 S.W. 581, 174 Mo.

246; (1904) Goldsmith v. Holland Bldg. Co.,

81 S.W. 1112, 182 Mo. 597.

Sup. 1903. Persons operating elevators

for raising and lowering persons in buildings

are carriers of passengers, and subject to the
same rules applicable to other carriers of

passengers, requiring that they use extraordi-

nary care in and about the operation of such

elevators, so as to prevent injury to persons
therein. Becker v. Lincoln Real Estate &
Building Co., 73 S.W. 581, 174 Mo. 246.

Sup. 1916. That the elevator shaft doors

causing the injury were operated In the usual
and customary way that this and other simi-

lar elevators and doors were operated held

not necessarily to relieve defendant from lia-

bility. Howard v. Scarritt Estate Co., 184 S.

W. 1144, 267 Mo. 398.

Sup. 1917. Owner and operator of pas-

senger elevator is required to exercise utmost
care and skill which prudent men would use

and exercise in like business under similar

conditions. McCardle v. George B. Peck Dry
Goods Co., 195 S.W. 1034, 271 Mo. 111.

Sup. 1928. Defendant held subject to

highest care in operating and maintaining ele-

vator, as to invitee, injured by fall therefrom,

establishing prima facie case. Roberts v.

Schaper Stores Co., 3 S.W.(2d) 241, 318 Mo.
1190.

App. 1905. In an action for injuries to

a passenger by the operation of an elevator,

the court should have charged that defend-

ants were liable for slight negligence on the

part of their employ^ in charge of the eleva-

tor. Henslcr v. Stix, 88 S.W. 108, 113 Mo.

App. 162.

App. 1911. A carrier of passengers by
elevator must use the utmost care and skill

in the choice and maintenance of the machin-

ery and appliances and the selection of opera-
tives. Chambers v. Kupper-Benson Hotel

Co., 134 S.W. 45, 154 Mo. App. 249.

$=a28<> (5). Liability nm to panenver on
freight or mixed train*.

A railroad company undertaking to carry

passengers for hire upon its freight trains

owes them the same duty as to care which
the law exacts of It as to passengers trans-

ported on passenger trains, the only differ-

ence being that the passenger on a freight
train assumes those dangers or perils which
are necessarily Incident to that mode of con-

veyance.

Sup. 1887. McGee v. Missouri Pac. Ry.
Co., 4 S.W. 739, 92 Mo. 208, 1 Am. St.

Rep. 706; (1889) Whitehead v. St. Louis,
I. M. & S. Ry. Co., 11 S.W. 751, 99 Mo.
263, 6 L. R. A. 409; (1901) Wait v. Oma-
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ha, K. C. & E. R. Co., 05 S.W. 1028, 105

Mo. 612 ;

App. 1890. Tuley v. Chicago, B. & Q. Ry.

Co., 41 Mo. App. 432 ; (1900) Fullerton v.

St. Louis, I. M. & S. Ry. Co., 84 Mo. App.
498.

Though passengers riding on a freight

train must be deemed to have assumed all

the risks usually and reasonably incident to

travel on such train, the carrier owes such

passengers the name high degree of care to

protect them from injury as if they were on
a passenger train ; its duty being modified

only by the nature of the train and necessary
difference in its mode of operation.

Sup. 1908. Tinkle v. St. Louis & S. F. R.

Co., 110 S.W. 1086, 212 Mo. 445;

App. 190S. ITuwk v. Chicago, B. & Q. Ry.

Co., 108 S.W. 1119, 130 Mo. App. 658;
Mitchell v. Chicago & A. Ry. Co., 112 S.

W. 291, 132 Mo. App. 143; (11)10) Tick-

ell v. St. Louis, I. M. & S. Ry. Co., 129

S.W. 727, 149 Mo. App. 648.

App. 1900. In an action to recover for

injuries received by plaintiff while a pas-

senger on defendant's freight train, an in-

struction that it was "the duty of defendant

to use the utmost care and skill which pru-

dent men would use and exercise in like busi-

ness and under like circumstances to safely

transport plaintiff to his destination" does

not impose a greater duty of care on defend-

ant than is required by law. Fullerton v. St.

Louis, I. M. & S. Ry. Co., 84 Mo. App. 498.

App. Although the responsibility of a

railroad for the safe transportation of pas-

sengers on a freight train is not restricted or

lessened, and the same degree of care is re-

quired in the management of such a train

when carrying passengers as in the opera-

tion of a train exclusively for passenger serv-

ice, yet a passenger on a freight train is

charged with knowledge of and assumes the

hazards inherent in that mode of travel.

(1002) Krwin v. Kansas City, Ft. S. & M. Ry.

Co., CS S.W. 88, 94 Mo. App. 2NJ); (1903) Port-

uchek v. Wabash R. Co., 74 S.W. 368, 101 Mo.

App. 52.

App. A railway carrying passengers on

its freight trains is required ro exercise the

same care as to them as in operating an ex-

clusively passenger train. (1902) Erwin v.

Kansas City, Ft. S. & M. Ry. Co., 68 S.W. 88,

94 Mo. App. 289; (1905) Young v. Missouri

Pac. Ry. Co., 84 S.W. 175, judgment affirmed

88 S.W. 767, 113 Mo. App. 636.

App. 1906. The fact that a passenger is

riding on a freight train does not relieve the

carrier of liability for Injuries to him owing
to negligent delay in transportation. Green
v. Missouri, K. & T. Ry. Co., 97 S.W. 646, 121
Mo. App. 720.

App. 1907. Where a railroad undertook
for hire to carry a person as a passenger on a

freight train, it was required to use the same
degree of care as was required in the opera-
tion of its regular passenger trains ; the pas-

senger submitting himself to the inconven-

ience and danger necessarily attending that

mode of conveyance. Bussell v. Quincy, O. &
K. C. R. Co., 102 S.W. 613, 125 Mo. App. 441.

App. 1909. While passengers on a mixed
train cannot expect all the conveniences fur-

nished on regular passenger trains, the car-

rier must exercise as high care for their safe-

ty as is compatible with the management of

such trains. Leach v. St. Louis & S. F. R.

Co., 118 S.W. 510, 137 Mo. App. 300.

App. 1911. A carrier of passengers on

its regular passenger train or mixed train or

freight train must exercise a high degree of

care for the safety of its passengers, except
in so far as the duty is modified by the cir-

cumstance of the different character of the

train, arid a passenger does not take the risk

of a carrier's negligence in breaching the obli-

gation of high care for his safety. Allison v.

St. Louis & 11. Ry. Co., 137 S.W. 896, 157 Mo.

App. 72.

A passenger on a mixed or freight train

assumes the risks usually attendant on such

trains and ordinarily incident to their move-

ment and management, but he does not as-

sume the risk of the carrier's negligence in

breaching the obligation of high care for his

safety. Id.

App. 1912. A railroad company held

liable for injuries to a passenger in a freight

car caused by negligence of switchmen.

Richmond v. Missouri Pac. Ry. Co., 144 S.W.

168, 162 Mo. App. 422.

App. 1916. Passengers carried in a mix-

ed train are entitled to be carried with as

high a degree of safety as is compatible with

the management of such a train. Rissmiller

v. St. Louis & H. Ry. Co., 187 S.W. 573.

App. 1919. The degree of care as to pas-

sengers required of carrier is the same, re-

gardless of the character of train, but as to

what facts will raise an inference of negli-

gence differs in the case of passenger trains

and freight trains. Burkett v. Missouri Pac.

R. Co., 208 S.W. 104.

Consult Pocket Part for later cases. For explanation, see page iii.
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(6). Cure required a* to p
ridinar in plaoeH not deniffned for

them.

Sup. 1891. Plaintiff was injured by be-

ing thrown from defendant's street car while

standing on the platform. JJcld, that while
it was plaintiff's duty to place himself in a
safe position on the car, and in remaining
outside he assumed the risk, yet the fact of

his riding on the platform did not sever his

relation of passenger to defendant, and he
had a right to the same care of defendant

that he would have been entitled to if he had
taken a seat inside the car. Willmott v. Cor-

rigan Consol. St. Ry. Co., 16 S.W. 500, 106 Mo.

535, judgment affirmed by court in bane 17 S.

W. 490, 106 Mo. 535.

Sup. 1891. A carrier is not liable for

failure to take steps to avert injury from one
who has negligently placed himself in danger,
where it has not omitted to discharge any du-

ty towards such person. Carroll v. Interstate

Rapid-Transit Co., 17 S.W. 889, 107 Mo. 053.

Sup. 1903. A street railway company as-

suming to carry a passenger standing on the

steps of the platform of the car, outside of

the gate, and on the side next to the other

track, on which cars run in the opposite di-

rection, is chargeable with the duty of carry-

ing him safely in that position, if it can be
done by that high degree of care which the

law requires the company to observe towards
its passengers. Parks v. St. Louis & S. Uy.
Co., 77 S.W. 70, 178 Mo. 108, 101 Am. St. Rep.
425.

Sup. 1904. Where a passenger is permit-
ted to stand on the platform of a car, there is

imposed on the carrier the duty of handling
the car with increased care, in view of his ex-

posed position. Magrane v. St. Louis & S.

Ry. Co., 81 S.W. 1158, 183 Mo. 119.

App. 1910. Where decedent elected to

ride on the platform of a street car when
there was plenty of room inside, and was
thrown from the car and killed before it

reached decedent's transfer point, the test of

the carrier's liability is not the rule of care

required of a passenger who is leaving the

car at his destination, but the care required
as to passengers at other points along the

line. Ely v. Southwest Missouri R. Co., 125
S.W. 833, 141 Mo. App. 708.

App. 1917. Street car company which

permits passengers to ride upon steps of car
is charged with higher degree of care owing
to increased danger, and is to be held liable

for even slight negligence. Cooley v. Dun-
ham, 195 S.W. 1058, 196 Mo. App. 399.

App. 1918. Where a man standing on
the step outside the line of street car was ac-

cepted as a passenger, carrier had the duty
of exercising the high degree of care required
by their relations, and commensurate with
the circumstances. Smith v. Kansas City
Rys. Co., 204 S.W. 575.

$=a28O (7). Care a to paenver who do
not pay fare.

Sup. 1922. That a passenger, while rid-

ing on defendant's railroad, was not an em-
ployee and not authorized to receive or use
the free pass on which he was riding, did not

relieve the carrier who had accepted him as

a passenger from using the same degree of

care toward him as toward other passengers.
McGrath v. Payne, 245 S.W. 1061.

$=>280 (8). Liability a> to per>on accom-
panying Btock.

App. 1909. A shipper of stock was re-

quired by his contract to look after it, includ-

ing the fastening of the car door. While the
car was on a side track en route, he went to

look after his stock, but, instead of returning
to the caboose, where he was supposed to

stay, remained in the car all night. A colli-

sion occurred during the night which injured
him. Ucld, that the carrier's employes had
the right to assume that he would not quarter
himself in the car, and the company owed him
no duty except not to injure him purposely.
Fusselman v. Wabash R. Co., 122 S.W. 1137,
139 Mo. App. 198.

App. 1921. Rev. St. 1919, 9938, requir-

ing carrier to furnish caboose for the trans-

portation of attendant of live stock, does not

require railroad to take caboose along with
the live stock car to the unloading chute.

Vulgamott v. Hines, 229 S.W. 394.

App. 1928. Shipper riding on emigrant
car with stock held not trespasser, though
sons were riding without authority (Rev. St.

1919, 9927, 10444). Lincoln v. St. Louis-
San Francisco Ry. Co., 7 S.W.(2d) 460.

<=>281. Care a to person* under disabil-
ity.

Sup. 1890. In an action for personal in-

juries received by plaintiff, a youth nine

years old, in alighting from defendant's cable

cars, the court properly instructed that, if the

jury found plaintiff was a passenger on de-

fendant's car, and that defendant's agents
and servants in charge of the car knew at

what point he wished to alight, and that,
when they reached said point, they did not

stop long enough to permit plaintiff, acting
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with reasonable rare and diligence for one of

his years, to alight in (safety, and that by rea-

son thereof plaintiff, in attempting to alight,

was thrown from said car, and injured, then

he is entitled to recover. Hidenhour v. Kan-
sas City ('able Ry. Co., 14 S.W. 700, 102 Mo.

270, affirming judgment 33 S.W. 889, 102 Mo.
270.

The fact that a passenger is evidently

very young is a circumstance that must be

taken into consideration by a carrier in the

discharge of its duty to stop the car a suffi-

cient length of time to give the passenger rea-

sonable opportunity to alight in safety. Id.

Sup. 1912. If the conductor of a street

car should have realized that a sudden start-

ing of the car would throw down and injure a

corpulent lady of 57 years who was entering
tlio car, and she was accordingly thrown
down and injured, the railroad company was
liable. Henjamin v. Metropolitan St. Ry. Co.,

151 S.W. 91, 245 Mo. 598.

App. 1^95. Where the attendant of an

intending passenger told the brakcman that

the passenger was old and blind and asked

him to put her on the train, whereupon the

brnkeman took hold of her and upon the at-

tendant starting to follow with her baggage
was told by the brakeman to get off, a con-

tention that plaintiff's instruction, making it

the duty of the brakeman to conduct her to a

seat after he knew she was old and blind,

were erroneous for the reason that she had
an attendant, making such service by the

brakeman unnecessary, cannot be sustained.

Hanks v. Chicago & A. Ry. Co., 00 Mo. App.
274.

An instruction that, where an intending

passenger on a railroad was old and blind and
this fact was made known to defendant's

brakeman, it was his duty to conduct her to a

seat, and if the train was started before the

brakeman attempted to conduct her to such

seat and she was thrown from the train in

consequence the verdict should be for plain-

tiff, was correct ; it being the duty of the car-

rier to exercise greater care in case the pas-

senger is old and infirm. Id.

App. 1910. Where an old lady in an
enfeebled condition boarded a street car, the

conductor who had watched her was negli-

gent in giving a signal to start the car before

she had had a reasonable time in which to

take a seat, rendering the railroad liable for

injuries sustained to her by being thrown

against the side of a seat by the starting of

the car. Brady v. Springfield Traction Co.,

124 S.W. 1070, 140 Mo. App. 421.

App. 1910. If a common carrier accepts
a passenger known to be sick or enfeebled, it

is bound to exercise for his safety a degree of

care commensurate with the responsibility
assumed, which would be such a degree of

care as is reasonably necessary to protect the

passenger from injury, in view of his physi-
cal condition. Trout v. Watkins Livery &
Undertaking Co., 130 S.W. 136, 148 Mo. App.
621.

App. 1912. That a passenger was in a
weakened condition in consequence of illness

will not prevent a recovery for injury result-

ing from the failure of the carrier to provide
the car with reasonably sufficient heat for a

person in ordinary health. Roark v. Mis-

souri Pac. Ry. Co., 147 S.W. 499, 363 Mo.

App. 705.

App. 1913. Where a carrier's agents
and servants have notice that a passenger's

physical condition is such as to require as-

sistance to him in alighting from the car,

and request for such assistance is made, it

in its duty to render such assistance as is

necessary to protect him from injury, though
such notice was received after he had been

accepted as a passenger. Layne v. Chicago &
A. R. Co., 157 S.W. 850, 175 Mo. App. 34.

App. 1915. A carrier owes to a passen-

ger in ill health the highest degree of care.

(Mllogly v. Dunham, 174 S.W. 118, 187 Mo.

App. 551.

=>282. Peron to whom carrier it lia-
ble.

Affecting sufficiency of evidence as to negli-

gence, see post, 318.

Care as to persons accompanying passengers,
see post, <S=>304.

Who are passengers, see ante, ^237-246.

Sup. 1875. Want of ordinary care on the

part of railway employe's, causing injuries to

a person who was at the train to meet or part
from a passenger, will render the railway

company liable, although the person injured
was not himself an employe

1

or passenger.
Doss v. Missouri, K. & T. R. Co., 59 Mo. 27,

21 Am. Rep. 371.

Sup. 1S78. A gratuitous passenger may
recover from a carrier for injuries occasioned

by its gross neglect. Lemon v. Chanslor, C8

Mo. 340, 30 Am. Rep. 799.

Sup. 1892. A boy six years old was in-

vited on a street car by the conductor, and
in alighting was injured because of the neg-

ligence of the latter. Held, that the company
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was liable In damages for such negligence,

though the boy paid no fare. Buck v. Peo-

ple's Street-Railway & Electric Light & Pow-
er Co., 18 8.W. 1090, 108 Mo. 170, affirming

judgment (1891) 46 Mo. App. 555.

Sup. 1893. Where a person intentionally
hid himself on a car, knowing that he would
not be permitted to ride if his presence was
discovered, the railroad company owed him
no duty of care by reason of any special re-

lation assumed or existing between him and
the company, save that it would not will-

fully or recklessly injure him after discov-

ering him on the train. Farber v. Missouri

Pac. Ry. Co., 22 S.W. 631, 116 Mo. 81, 20 L.

R. A.

Sup. 1901. In un action for injuries to

a person riding on a freight train it was no
defense that plaintiff was guilty of forgery,

by reason of the fact that he was riding on
a mileage ticket issued to another, and that

he signed such other's name to the part de-

tached by the conductor in payment of his

fare, where it appeared that the owner of

the ticket authorized plaintiff to so sign his

name. Merrielees v. Wabash R. Co., 63 S.W.

718, 163 Mo. 470.

Sup. 1902. Unless the damages com-

plained of in an action to recover damages
for the death of one killed in a railroad

wreck arise out of a failure to perform a

legal duty to the person injured, there is

no cause of action. It is not necessary that

the duty be owing to the i>ersoii in particu-

lar, but it is sufficient if it be owing to a

class which embraces him, or to the public
where he is concerned. Feeback v. Missouri

Pac. R. Co., 66 S.W. 9U5, 107 Mo. 206.

Sup. 1918. Mere fact that, when pro-

spective passenger on freight train tres-

passed on pa rt of right of way not intended
for his use, he was not ejected, did not make
him invitee to go into same place second

time, especially where dangerous condition

was obvious. Hamilton v. Pryor, 201 S.W.

550, L. R. A. 19180, 212.

App. 1KS1. If a person by fraud or

stealth gets upon a carrier's vehicle without
the knowledge of the carrier or his servant,
and is either killed or injured through the

negligence of the carrier or his servant, no
action can be maintained for such death or

injury. Siegr1st v. Arnot, 10 Mo. App. 197.

App. 1891. Where a freight train which

stopped at flag stations on signals in order
to take on passengers was so signaled to stop,

and plaintiff endeavored to board the train
while it was in motion, the train having
slowed down, the relation of passenger and
carrier existed. Murphy v. St. Louis, I. M.
& S. R. Co., 43 Mo. App. 342.

App. 1909. The general duty of a car-

rier to run its train with care does not be-

come a duty to a particular person until he
is in a position to have the right to complain.
Fusselman v. Wabash R. Co., 122 S.W. 1137,

139 Mo. App. 198.

App. 1910. If the relation of passen-
ger and carrier has ceased to exist, the

liability of the carrier for the act of the

servant in assaulting a passenger no longer
exists. Neuer v. Metropolitan St. Ry. Co., 127
S.W. 669, 143 Mo. App. 402.

App. 1910. A carrier is bound to exer-

cise the same degree of care with reference
to preventing injury to a postal clerk em-

ployed on its trains as it is bound to exercise
with reference to passengers. Duulap v.

Chicago, R. I. & P. Ry. Co., 129 S.W. 262,
145 Mo. App. 215.

App. 1911. A street car company main-

taining a viaduct exclusively for street car

traffic, and maintaining a sign 92 feet away
from the end of the viaduct to warn tres-

passers, need not anticipate that a person not

a passenger will attempt to ride on the car
after it has started to run over the viaduct,
and to hang onto the car until be is struck by
a part of the sign, since it owes no duty to

such person other than that of not wanton-

ly or negligently injuring him after the dis-

covery of his peril. Ma thews v. Metropoli-
tan St. Ry. Co.. 137 S.W. 1003. 156 Mo. App.
715.

App. 1912. Where plaintiff was riding
on defendant's freight train with consent of

its conductor, defendant was bound to exer-

cise only ordinary care for his safety. Mc-
Donald v. St. Louis & S. F. R. Co., 146 S.W
83. See Railroads, <=>276(4) in this Digest.

App. 1913. A shipper of live stock who
accompanied it, arid was advised that it

would be necessary to pass over railroad

yards to board the caboose at the distant

point, it was placed, was not a trespasser in

going from the station to board the caboose,
and it was the duty of the carrier to use rea-

sonable- care to make the premises reason-

ably safe. Chorn v. Missouri, K. & T. Ry.
Co., 153 S.W. 1060, 168 Mo. App. 518.

App. 1913. A mail clerk assumes the risk

of injuries incident to his transportation in
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a mail car, though the carrier is required to

exercise toward him the same high degree
of care generally imposed in favor of pas-

sengers. Farmer v. St. Louis, I. M. & S.

Ry. Co., 161 S.W. 327, 178 Mo. App. 579.

App. 1914. One who boards a moving
street car contrary to the street railway com-

pany's express rules is not a passenger, and,
though ho be in a position of danger, the

street railway comimny's servants are bound
only to use ordinary care to avoid injuring
him after discovering his peril. Speaks v.

Metropolitan St. Ry. Co., 166 S.W. 864, 149
Mo. App. 311.

App. 1021. Whore the conductor makes
a sudden, unprovoked, willful, and malicious
assault on one riding on rear of street car,

without warning, and without affording him
an opportunity either to pay his fare or to

leave the car in safety, the injured person
is entitled to recover, regardless of whether
or not the relation of passenger and carrier

exists*. Lampe v. United Rys. Co. of St.

Louis, 232 S.W. 241), 209 Mo. App. 357.

Acts or omissions of carrier's
employee.

Admissibility of evidence, see post,

Contributory negligence, see post,

Damages, see post, <319(3).
Ejection of passengers and intruders, see post,

Instructions, see post,

Proximate cause of injury, see post,

Questions for jury, see post, <319, 320(2).

Sufficiency of evidence, see post, @318.
Termination of relation of carrier and pas-

senger, see ante, @=247, 282.

(1). -Who are employee.

App. 1911. A railway company is liable

for assault upon a passenger by its operator,

though incidentally he worked as operator for

an independent telegraph company, and

though the passenger called to send a private

message. Roberts v. Wabash 11. Co., 134 S.W.

89, 153 Mo. App. 638.

App. 1912. A railroad company was lia-

ble for an assault committed by an employ^

acting as a special policeman charged with

the duty of enforcing the company's rules.

and receiving all his compensation from the

company. Hedge v. St. Louis & S. F. II. Co.,

145 S.W. 115, 164 Mo. App. 291.

App. 1919. Where a street railway com-

pany was the only company having the right

to operate cars in a city, the fact that the

motorman and conductor of an interurban

railway were in the latter's general service

did not prevent them from being the servants
of the street railway in operating a car of the
interurban railway over the street railway's

city tracks under an operating agreement be-

tween the companies to that end, which agree-
ment was pursuant to ordinance as to such

operation. Wilcox v. Kansas City Western
R. Co., 213 S.W. 156, 201 Mo. App. 510.

@=283 (2). For what act* of employ6 car-
rier liable In general.

Sup. 1890. A railroad company is liable

for injuries sustained by a passenger in jump-
ing from a moving train, to which he is im-

pelled by fear of injury to life or limb, in-

duced by the conductor joining with others in

simulated threats to rob the passenger, bind

him, and throw him from the train. Spohn
v. Missouri Pac. Ry. Co., 14 S.W. 880, 101 Mo.
417.

Sup. 1895. Where the brakeman sta-

tioned at the brake in the cupola of a caboose

car, and so able to see up and down the track,

on a signal for "Down brakes," excitedly and

recklessly calls to the passengers in the car to

"Jump !" "Jump for your lives !" the company
is liable for injuries to persons jumping from
the moving train, though there is no real dan-

ger, and it is not one of the brakeman's duties

to warn passengers of danger. McPeak v.

Missouri Pac. Ry. Co., 30 S.W. 170, 128 Mo.
617.

Sup. 1897. A railroad company, while

running a mixed train, is answerable for

damages resulting to a passenger from jump-

ing from the train on account of the negligent

and terrifying acts of one of its brakemen,
made in the car in which he was being carried,

and from which he might reasonably infer

that a wreck of the train was imminent,

though such brakeman had no express duty to

perform in or about such car, or in the direc-

tion of passengers, and no real danger was
imminent Ephlaud v. Missouri Pac. Ry. Co.,

37 S.W. 820, 137 Mo. 187, 35 L. R. A. 107, 59

Am. St. Rep. 498, rehearing denied 38 S.W.

92G, 137 Mo. 187, 35 L. R. A. 107, 59 Am. St.

Rep. 498.

App. 1885. For the abuse, mistreatment,
and injury of and to a passenger by a conduc-

tor the railroad corporation is as much liable

as if done by its organized board of directors.

Randolph v. Hannibal & St. J. Ry. Co., 18

Mo. App. 609.

App. 1895. Plaintiff, who was riding in

a box car with stock which he was shipping,
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went to the caboose and asked the conductor
for some oil to fill his lantern, which was nec-

essary to enable him to care for the stock.

The conductor told him to come to the caboose
at the next stop and he would give it to him,
and in so doing, in the dark, he fell into a
culvert and was injured, livid, that plaintiff

was entitled to recover, the conductor acting
in the line of his duty in directing plaintiff to

come to the caboose, and, knowing it was dark,
should not have stopped the train over the

culvert. Nurse v. St. Louis & S. F. Ry. Co.,

01 Mo. App. 67.

App. 1897. It is the duty of a brakeman
on a mixed train to assist in stopping the

train, whether an ordinary stop or for the

purpose of averting an accident, and if in the

performance of such duty he willfully and

maliciously terrorizes and injures passengers,
the carrier is liable. Ephland v. Missouri

Pile. Ry. Co., 71 Mo. App. 597.

App. 1903. Where a street car conduc-

tor, acting within the scope of his employ-
ment, commits a malicious tort against a pas-

senger, the company is liable to the same ex-

tent as an individual would be. Grayson v.

St. Louis Transit Co., 71 S.W. 730, 100 Mo.

App. 00.

App. 1909. The inference that a car re-

pairer negligently pushed up a car door which
he had been requested to repair by the shipper

accompanying the car, whereby it was caused

to fall on the shipper and injure him, is un-

warrantable, where it does not appear that it

was unnecessary to lift the door to see how it

could be repaired, or that it was unskillfully
lifted, Jones v. St. Louis, I. M. & S. Ry. Co.,

110 S.W. 4, 135 Mo. App. 408.

App. 1912. A railroad company licU lia-

ble for the intentional acts of its switchmen
in the performance of their duties as such.

Richmond v. Missouri Pac. Ry. Co., 144 S.W.

168, 102 Mo. App. 422.

App. 1913. Where a traveler enters a

taxicab, which is the vehicle of a common car-

rier, the relation of passenger and carrier is

established, and the carrier becomes bound to

protect him, not only from insult and assault

by outsiders, but from its own servants. Van
Hoefen v. Columbia Taxicab Co., 102 S.W.

694, 179 Mo. App. 591.

App. 1913. A passenger is entitled to de-

corous treatment from the carrier, and it is

liable if its servants assault or insult him.

Fornoff v. Columbia Taxicab Co., 102 S.W.

099, 179 Mo. App. 620.

App. 1919. Where passenger on platform
was requested by brakeman to help in lifting
a barrel, conductor was not required to forbid

passenger to give such help where there was
no inherent danger in the work and no reason
to anticipate danger. Shaffer v. St. Louis &
S. F. Ry. Co., 208 S.W. 145, 201 Mo. App. 107.

=28.'l (3). Aftwnalt or personal violence.

Sup. 1893. The relation of carrier and
passenger places the former under the obliga-
tion to carry the passenger safely and proper-
ly, and treat him respectfully, and it is bound
to protect him from violence and insults by Its

servants. Farber v. Missouri Pac. Ry. Co., 22
S.W. 631, 110 Mo. 81, 20 L. R. A. 350.

Sup. 1904. An instruction that if plain-
tiff's intestate, who died from injuries in-

flicted by the conductor of a street car, pulled
the conductor off the car the latter was en-

titled to strike deceased in resistance thereof,
and if deceased succeeded in pulling the con-

ductor from the car, and then engaged in a

physical conflict with him, the conductor was
entitled to resist any assault that deceased
made on him, and, even if the conductor did

more than was necessary to resist such as-

sault and in doing so shot deceased, the car-

rier was not liable for its conductor's conduct,
was proper. O'Brien v. St. Louis Transit Co.,
84 S.W. 939, 185 Mo. 203, 105 Am. St. Rep.
592.

An instruction that, though the conductor

voluntarily followed deceased from the car,
and thereafter engaged in a physical conflict

with him, and as a result thereof deceased
was shot by the conductor, yet such voluntary
act of the conductor was no part of his duty
as conductor, and defendant was not liable for

the consequences thereof, was erroneous. Id.

An instruction that if deceased, just be-

fore alighting from the car, called the conduc-
tor vile names, and struck him, and the con-

ductor, In resenting the insult and repelling
the assault, struck deceased, and deceased

dragged the conductor from the car, and was
shot in a fight which ensued on the ground
away from the car, from which shooting de-

ceased died, plaintiff was not entitled to re-

cover, was proper. Id.

An instruction that if deceased struck the
conductor before the latter had made any as-

sault upon him, and a fight ensued on the

street, off the car, during which the conductor
shot and killed deceased, defendant was not

liable, was erroneous; for if after striking
the conductor, deceased attempted to get off
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the car, and the conductor held and beat him,
and then followed him off the car, and killed

him, the carrier would be liable. Id.

Sup. 1908. That a passenger brought on
the altercation in which he was shot and
killed by the conductor in charge of defend-
ant's street car will not preclude a recovery
against the carrier under Rev. St. 1899, 2864,
for the passenger's death. O'Brien v. St.

Louis Transit Co., 110 S.W. 705, 212 Mo. 59,

15 Ann. Gas. 86.

Sup. 1919. Though conductors of rail-

way cars, both street and steam, cannot law-

fully assault a passenger, their position and
employment do not deprive them of the right
of self-defense ; and, if wrongfully assaulted,

they have the same right of self-defense ac-

corded to the ordinary citizen. Wiard v.

Dunham, 210 S.W. 873.

Sup. 1922. If a person on a car is as-

saulted and wantonly injured by conductor
it would not matter as resects the carrier's

liability whether he was a passenger or not.

State ex rel. Tnited Rys. Co. of St. Louis
v. Allen, 240 S.W. 117.

App. 1S84. Repelling assault by passen-

ger. See Hayes v. St. Louis R. Co., 15 Mo.
App. 5S4, memorandum.

App. 190.3. A carrier is liable where
plaintiff, after a street car had stopped for

the purpose of receiving passengers, and while

still, or slowly moving, attempted to get on,

and was violently and without provocation
assaulted by the conductor, causing plaintiff

to fall from the car, whereby he sustained

injuries. Strauss v. St. Louis Transit Co.,

77 S.W. 156, 102 Mo. App. 644.

App. 1903. The carrier is not liable to a

passenger for assault arid battery, who, from
having assaulted the conductor, and using a
crowbar in a threatening manner, is injured
in a street car by the conductor, using such
force only as necessary to repel the assault.

Ickenroth v. St. Louis Transit Co., 77 S.W.

162, 102 Mo. App. 597.

App. 1904. Where a conductor, while en-

gaged in the service of a street railway com-

pany, in charge of one of its cars, willfully

assaulted a passenger, the company, though
a corporation, is liable therefor. O'Donnel v.

St. Louis Transit Co., 80 S.W. 315, 107 Mo.

App. 34.

App. 1907. Offensive language by a
street car passenger will not justify the con-

ductor in assaulting him, however insulting

or opprobrious, though evidence thereof may
be given in mitigation of damages. Mitchell
v. Vnited Railways Co., 102 S.W. 661, 125
Mo. App. 1.

App. 1908. Where a railway brakeman,
while looking after the train, assaulted a pas-
senger whom he found in a freight car in-

stead of In the passenger coach where he
should have been, the assault was committed
within the scope of the brakeman's employ-
ment, and the carrier was liable for his act.

Keen v. St. Louis, 1. M. & S. R. Co., 108 S.

W. 1125, 129 Mo. App. :S01.

A carrier is absolutely bound to protect a

passenger from unlawful assaults by its serv-

ants. Id.

App. 1910. The rule that the master is

not liable for the torts of the servant, unless

the act itself pertains to the service for which
the servant is employed, does not apply to

an assault on a passenger by a carrier's serv-

ant, in which case the carrier's liability arises,

not out of the relation of master and servant,

but out of that of carrier and passenger; the

carrier being bound to protect the passenger

against assaults, not only of its servants, but

of third persons. Shelby v. Metropolitan St.

Ry. Co., 125 S.W. 1189, 141 Mo. App. 514.

App. 1910. Though one person may in-

stigate a combat by insulting language or

conduct, still the law does not justify his ad-

versary on the plea of self-defense in the use

of unnecessary force, and this rule applies to

assaults made by street car conductors on

passengers. Xeuer v. Metropolitan St. Ry.

Co., 127 S.W. 669, 143 Mo. App. 402.

A carrier is liable for the acts of its con-

ductor in assaulting a passenger while en-

gaged in the .performance of his duty as such,

precisely as the conductor himself would be.

Id.

App. 1912. A railroad company was lia-

ble for an assault committed by an employ^
acting as a watchman with the knowledge of

the local agents for the company, though his

primary duties were inspecting and repair-

ing engines. Hedge v. St. Louis & S. F. R.

Co., 145 S.W. 115, 164 Mo. App. 291.

App. 1913. Where the operator of a tax-

icab, who was intrusted with collection of

fares, assaulted a passenger, and held him
prisoner until a higher fare than that agreed
upon was finally paid, the taxicab company
cannot escape liability on the ground that the
acts of the operator were without the scope of

Consult Pocket Part for later cases. For explanation, see page iii.
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his authority. Van Hoefen v. Columbia Tax-
icab Co., 162 S.W. 694, 179 Mo. App. 591.

Where the driver, and another in charge
of a taxicab, held plaintiff, a passenger, pris-

oner in the cab for some time until he was
finally able to force open tfie door and alight,

and they then caught him and held him pris-

oner on the pavement until -he was compelled
to pay an excessive fare, the assault was a
continued one, beginning with the imprison-
ment in the cab. Id.

Where the servant of a common carrier

falsely imprisons a passenger while the pas-

senger is yet in the vehicle, and after the

passenger alights the assault is renewed, the

law will not undertake to determine whether
the assault after the passenger alighted was
beyond the servant's employment. Id.

App. 1914. A threat by a passenger to

report the conduct of the conductor of a street

car does not justify the conductor in assault-

ing the passenger. Sterneman v. Springfield
Traction Co., 163 S.W. 258, 178 Mo. App. 64.

Where the conductor of a street car as-

saulted a passenger before the latter had de-

tbarked, and after he had knocked the passen-

ger to the ground he continued the assault,

the company was liable also for the continued

assault. Id.

App. 1914. Where a railroad ticket

agent assaulted a passenger trying to induce

the agent to return his change for a ticket

purchased, the assault was within the scope

of the ticket agent's employment, and defend-

ant is liable therefor. Bledsoe v. West, 171

S. W. 622, 186 Mo. App. 460.

App. 1914. That a brakeman's deliber-

ate and \mprovoked assault on a passenger
on a train was merely in furtherance of a

personal grudge does not exonerate the car-

rier from liability. Winston v. Lusk, 172 S.

VV. 76, 1S6 Mo. App. 381.

App. 1917. Where a conductor before

stopping his train takes hold of a passenger
to eject her for failure to pay her fare, he is

guilty of an assault rendering the company
liable in damages. Briggs v. Lusk, 190 S.W.
380.

App. 1919. In view of the power given
railroad companies by Rev. St. 1909, 3093,
to eject disorderly passengers, a conductor

may not assault a boisterous and drunken
passenger and whip him, allowing him to con-

tinue his Journey. Parris v. Deering South-

western Ry. Co., 208 S. W. 97, 203 Mo. App,
181*.

App. 1921. If a passenger assaults a
conductor, the latter has a right to defend
himself, and if in a personal combat between
them, brought on by the passenger's wrong-
ful assault, the passenger is injured, the car-

rier will not be liable, provided in repelling
the attack the conductor uses no more force

to repel the attack than is reasonably nec-

essary for his defense and the protection and
orderly conduct of the carrier's business, and
where the carrier seeks to Justify the assault

it is incumbent upon it to show that no more
force was used than was necessary under the

circumstances. Parris v. Deering South-

western R. Co., 227 S. W. 1071.

App. 1923. An assault toy a railroad em-

ployee on a passenger is entirely excused only
when the passenger's provocative conduct is

such as in law amounts to a justification of

the assault on the ground of self-defense, but

where less than this, evidence of provocation
is admissible in mitigation of damages only.

Hunter v. Kansas City Rys. Co., 248 S.W.

998, 213 Mo. App. 233.

(4). Abuive and lan-

App. 1902. Street railway companies'
employe's must treat passengers with respect,
and not subject them to insult and violence.

Murphy v. St. Louis Transit Co., 70 S.W.

159, 96 Mo. App. 272.

App. 1903. Plaintiff, while a passenger
with his son on a street car, in answer to a
question from the conductor, said his son was
9 years of a^e, whereuion the conductor an-

swered: "You can't give me a stiff like that.

He is 14 years old ;" thereby charging plain-
tiff with lying. Held, that the company was
not liable. (jrayson v. St. Ixniis Transit Co.,

71 S.W. 730, 100 Mo. App. 60.

App. 1917. Conceding that ticket agent
made honest mistake, it would not relieve

railroad if agent was insulting in insinuating
that plaintiff was attempting to obtain tick-

et without paying therefor. Knoell v. Kan-
sas City, C. C. & St. J. Ry. Co., 198 S.W. 79.

dte283 (C). Number and efficiency of erv-
MIltM

Sup. 1S99. A street-railway company is

liable for injuries to passengers caused by its

failure to employ a skillful conductor and
gripman. Olsen v. Citizens' Ry. Co., 54 S.W.

470, 152 Mo. 426.
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$=284. Aeti of fellow passenger* or
other third persona.

See post, <S=>286.

$=284 (1). Duty to protect paen*er
from act* of fellow paenver.

Sup. 1885. It is the duty of a railroad

company and its conductor to use the utmost

vigilance and care in maintaining order and
in protecting passengers from violence and
insults from others, though such other persons
be passengers, and a failure to do so will

render the company liable for damages to a

passenger injured by reason of such neglect.

Spohn v. Missouri Pac. By. Co., 87 Mo. 74.

In an action against a railroad for an in-

jury coming from or threatened by another

passenger, it is necessary for plaintiff to show
that the conductor or other person in charge
of defendant's train knew of the threatened

injury, or from the character and number of

persons on board and the surrounding cir-

cumstances might reasonably have antici-

pated the injury. Id.

Sup. 1890. A carrier of passengers by
railroad is bound to use the utmost practica-

ble euro, not only to safely transport its pas-

sengers, but to protect them in transit from

violence and insults from those on the train,

including fellow passengers, and a failure to

do so will render the carrier liable for any
damage naturally and directly resulting

therefrom. Spohn v. Missouri Pac. Ry. Co.,

14 S.W. 880, 101 Mo. 417.

Sup. 1893. The mere fact that a male

passenger, in the hearing of the conductor, of-

fered to conduct plaintiff to an hotel, is not

sufficient to suggest to the conductor the dan-

ger of assault and ravishment, so as to ren-

der the company liable therefor. Sira v. Wa-
bash 11. Co., 21 S.W. 905, 115 Mo. 127, 37 Am.
St. Rep. 386.

Sup. 1896. Plaintiff was a passenger on
one of defendant's summer street cars. De-

fendant's driver acted also as conductor. A
fellow passenger inadvertently threw a light-

ed match on plaintiff's dress, which blazed up
suddenly. The driver immediately stopped
the car, but before he could render any as-

sistance to plaintiff she had left the car from
the rear door, and was severely burned before

the flames were extinguished. Held, that de-

fendant was not chargeable with negligence.
Sullivan v. Jefferson Ave. Ry. Co., 34 S.W.

566, 133 Mo. 1, 32 L. R. A. 167.

Sup. 1918. Where conduct of intoxicat-

ed passenger prior to assault on plaintiff was

not such as to warn those in charge of train,
or any one else on car, that he intended to as-

sault any one, the defendant railroad com-
pany was not liable for his assault on plain-
tiff. Lige v. Chicago, B. & Q. R. Co., 204 S.

W. 508, 275 Mo. 249, L. R. A. 1918F, 548.

App. 1919. Where a disorderly passen-
ger assaults a fellow passenger it is the duty
of the railroad company's servants to pro-
tect the latter, and they may use such force
as is necessary, but they are not justified in

assaulting a passenger who is guilty merely
of boisterous and indecedent conduct, but
should eject him. Parris v. Peering South-
western Ry. Co., 208 S.W. 97, 203 Mo. App.
182.

App. 1920. A carrier owes to each pas-
senger the highest practical degree of care to

protect him from insults and violence at the
hands of other passengers, and on account of

the well-known tendency of persons who are
intoxicated to offer insults by words and acts,
and to commit acts of violence toward others,
this duty of a carrier becomes much greater
in degree in such cases, since the degree of

care rises with the degree of danger. Aber-

nathy v. Missouri Pac. R. Co., 217 S.W. 568.

The mere fact that a passenger receives

injury at the hands of another passenger, who
is intoxicated, does not make out a case of

liability, a carrier in such a case not being an
insurer, but only required to guard against
that which a very careful person would an-

ticipate as likely to happen ; and where there
is nothing in the conduct or known disposi-
tion of the passenger, other than mere intoxi-

cation, to warn the trainmen that he is likely
to become violent or insulting towards an-
other passenger, then the carrier is not liable

for sudden acts of such character. Id.

If a drunken or disorderly man is on a
carrier's vehicle, the carrier will not be al-

lowed to say, after a passenger has been sulv-

jected to insult or injury, that the carrier's

servants did not know or could not have fore-

seen that the particular individual who was
insulted was in danger of such an insult or

injury, if they were apprised, or with proper
care could have known, of circumstances
which indicated that some one would be in-

jured unless the disorderly passenger were
ejected or controlled. Id.

App. 1921. The duty of a common car-

rier to exercise the utmost care to safely

transport passengers and to protect them
while in transit from insult and violence at

the hands of all on the conveyance, including
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fellow passengers, is not a duty amounting to

an absolute guaranty that a passenger will

be transported absolutely safe to his destina-

tion, or that he will not be insulted or injured

by a fellow passenger while in transit, but

means that those in charge of the convey-

ance must use the highest degree of care con-

sistent with the business, to ascertain and

prevent such injuries; and the carrier is not

liable for an injury to a passenger caused by

an impending danger, when no! discernible by

the exercise of that degree of care. Liljegren

v. United Rys. Co. of St. Louis, 227 S.W. 91*5.

Where conductor of a street car had good

reason to believe that an intoxicated passen-

ger would assault and kiss plaintiff, by rea-

son of assaults on other passengers, it was

his duty to take steps toward ejecting such

intoxicated person: such course appearing to

be the only appropriate means of protecting

the other passengers in the car from insult

and violence. Id.

App. 1921. A carrier's failure to adopt

reasonable expedients to avoid danger from

crowds struggling to get on its cars is negli-

gence rendering it liable for injury thus prox-

irnately caused. (Jrubb v. Kansas City Rys.

Co., 230 S.W. 075, 207 Mo. App. 10.

It is the duty of the carrier to exercise

the highest practical degree of care, and not

merely ordinary care to protect its passengers

from violence or injury from other passen-

gers. Id.

In a passenger's action for personal in-

jury resulting from being pushed under a

moving car by a crowd of intending passen-

gers, defendant's claim that the method of

protecting passengers observed on this occa-

sion had been followed for a long time with

no untoward results, and hence there was no

negligence, cannot be upheld, since a mere

negligent method for a long period of time,

free from injuries, does not establish a cor-

rect standard of care and safety, particularly

where evidence shows such method had not

always been followed. Id.

<S=>284 (2). Act* of third persons in gen-
eral.

Sup. 1893. A carrier is bound to protect

his passengers from violence and insults by

strangers and co-passengers. Farber v. Mis-

souri Pac. Ry. Co., 22 S.W. 631, 110 Mo. 81,

20 L. R. A. 350.

Sup. 1918. A common carrier of passen-

gers for hire is bound to exercise utmost prac-

ticable care to safely transport its passen-

gers, and to protect them while in transit

from insults and violence at the hands of all

on the train, including fellow passengers.

Lige v. Chicago, B. & Q. R. Co., 204 S.W. 508,

275 Mo. 219, L. R. A. 1918F, 548.

A?p. 1903. Where a street car conductor

stopped his car for two ladies to get off, and
after one got off, but before the other had

done so, some one not in the employ of the

railway company, nor with the authority or

knowledge of the conductor, gave the motor-

man the signal to start, and he did so. throw-

ing the second lady to the ground, there was
no negligence on the part of the railway com-

pany, and such passenger could not recover

from the company for the injury so sustained.

Krone v. Southwest Missouri Electric Ry.

Co., 71 S.W. 712, 97 Mo. App. 009.

App. 1906. The duty of a carrier to ex-

ercise the highest degree of care to protect a

passenger from assaults, whether offered by

strangers or by the carrier's servants, con-

tinues until the passenger IIMS left the vehicle

in safety at his destination. McQuorry v.

Metropolitan St. Ry. Co., 92 S.W. 912, 117 Mo.

App. 255.

App. 1910. A carrier is under no obliga-

tion to protect a passenger from the criminal

assault of persons in no way connected with

the carrier, and which assault there was no

reason to anticipate. Rice v. Chicago, B. &
Q. Ry. Co., 131 S.W. 374, 153 Mo. App. 35.

App. 1921. Where a carrier has permit-

ted third persons to enter on its premises, or

cars, and become passengers thereof, the car-

rier is required to exercise the utmost vigi-

lance to protect the passengers from insult and

injury arising from others who occupy simi-

lar relations with respect to the party injured,

but a different rule prevails with respect to

the carrier's liability for injuries to i>assen-

gers who receive injuries from the acts of

persons beyond the control of the carrier, and

for which it is in no way responsible, in which

case the carrier is only required to exercise

ordinary care and vigilance to discover and

prevent injury to passengers. Williams v.

East St. Louis & S. Ry. Co., 232 S.W. 759, 207

Mo. App. 233.

A carrier operating electric lines into

East St. Louis at the time mobs were lynching

negroes there should have anticipated that

negress boarding the car out of the city, bound

for the city, was likely to be subjected to

tortures and ill treatment if brought into the

city. Id.
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App. 1024. Where one offered himself
as elevator passenger on first floor of a pub-
lic building and was carried to fourth floor

by regular operator, there was an implied ob-

ligation to take him down, and hence, in ac-

tion under Kev. St. 1019, g 4217, for death of

such passenger, bused on negligent condition
of elevator and negligence of oierator in op-

erating elevator, fact that alleged trespasser
was operating elevator at time of passenger's
death did not relieve defendant from liability.

Williams v. Short, 20H S.W. 7<K>, 211) Mo.

App. 91). transferred from Supreme Court, 2(j3

S.W. 200.

Liability for act* of pofttal
clerk.

App. 3X90. Where the operatives of a
train permitted one who was not employed
by the railroad company to throw a switch,
and he did it in such a manner as to cause an

injury to a passenger, the carrier was liable

for such injury. Dimmitt v. Hannibal & St.

J. Ry. Co., 40 Mo. App. <*>r4.

ble, where all reasonable care, skill, and dili-

gence have been employed for mere accident
or misadventure any more than for the act of
God or the public enemy. Sawyer v. Hanni-
bal & St. J. R. Co., 37 Mo. 240, 90 Am. Dec.
382.

A railroad company is not liable for an
injury to a passenger caused by the precipita-
tion of a train into a chasm, the bridge over
which had been burnt by tho public enemy, if

tho officers in charge of the train had no
moans of knowing that the bridge had boon
burnt, and used as much care and diligence
as a very prudent and careful man would
have exorcised where his own interest and
safety were concerned. Id.

Sup. 1SN2. Since carriers of passengers
are not insurers, and are not responsible for
accidents when all reasonable skill and dili-

gence have been employed, and when every-
thing has been done which human foresight
can suggest, an instruction authorizing a ver-
dict against n carrier, for a personal injury to
a passenger, by being struck by a door falling
from its place on the car, if tho door could
have )>een kept from falling, and the carrier
used tho greatest possible care and diligence
in reference to the door, was erroneous. (Jil-

son v. .Jackson County Horse Ry. Co., 76 Mo.
282.

Sup. 1SS2. In an action against a rail-

road company for the death of a passenger,
it was shown that tho death of tho passenger
resulted from a sudden and unknown weaken-
ing of the railroad track in consequence of an
unprecedented rainstorm. There was no neg-
ligent defect in the car in which tho deceased
was riding, nor in any other portion of the
train. There was no defect in the construc-
tion of the roadway. Tho engineer had no
notice of tho extraordinary violence of the
rainstorm before reaching the place of tho ac-

cident, but on arriving there ho found tho
water within a few inches of the ties, and in

tho pond over which the track ran from 3 to
S 1

/^ foot higher than ho had ever scon it be-
fore. Held that, if the engineer had reason
to believe that the water had been higher
than it was when he reached the place, or that
it had remained at the height at which he
saw it long enough to soften the earth on
which the ties rested, plaintiff was entitled
to recover. Ellet v. St. Louis, K. C. & N. Ry.
Co., 76 Mo. 518.

Sup. 1913. A carrier of passengers is

liable for injury to passengers from all causes
Sup. 1866. Carriers of passengers, not be- except injuries resulting from the act of God

ing Insurers of their safety, are not responsi- or the public enemy, or from the operation of

Liability for negligence of
other carrier.

Sup. 1902. A passenger on his way to

Now York inquired of a porter standing bo-

side a train whether it was the New York ono,
and, receiving an affirmative answer, and an
invitation to get on, boarded it, but then,

learning that it was a train on another road,

jumped off while it was in motion. lie alight-
ed on the platform at a point where it was
greasy, slipped, and was injured. Tho train
from which ho .lumped was operated by a dif-

ferent road than the ono owning and con-

ducting tho depot. Held, in an action against
tho latter road, that it was error to charge
that, before plaintiff could recover, the jury
must find defendant's negligence to bo the solo

cause of tho injury, it being liable if its negli-

gence concurred with that of tho other road.

Nowcomb v. Now York Cent. & II. R. R. Co.,
1> S.W. 34S, 169 Mo. 409.

App. 1911. A flagman stationed at a
railroad crossing used by a street railway
company is the agent of tho latter, and it is

liable for his negligence in signaling a motor-
man to cross. Augustus v. Chicago, R. T. &
P. Ry. Co., 134 S.W. 22, 153 Mo. App. 572.

G=285. Act of God. vis major, or inevi-
table accident.

Duty to take precautions as to track, see post,

Instructions, see post, @321.
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the elements including storm and flood.

Hurck v. Missouri Pac. Ry. Co., 158 S.W. 581,

252 Mo. 39.

A pp. 1870. Where an injury is caused

by an act of God operating jointly with the

-negligence of a carrier, hut the negligence of

the carrier only remotely or indirectly con-

tributes to the effect, the carrier is not liable.

Gillespie v. St. Louis, K. C. & N. Ry. Co., 6

Mo. App. 551.

A carrier is required to exercise only such

foresight and care in preventing or averting

the effect of an act of God as ordinarily pru-

dent persons in the same business would use

under all the circumstances of the case. Id.

In an action against a carrier for inju-

ries to a passenger caused by the washing

away of a part of the roadbed by a heavy rain

storm, an instruction that, if defendant so

constructed its roadbed that it was liable to

be washed away by a heavy rain storm, it

was immaterial how sudden or extraordinary

the rain storm may have been, is erroneous.

Id.

Condition and use of premise*.

Care as to persons accompanying passenger,

see post, <3=304<2).

Contributory negligence of persons injured,

see post, <=>327.

Instructions, see post, =>321.

Persons accompanying passengers, see post,

<=>304(2).

Questions for jury, see post, @=320.

). In firoiieral.

Sup. 1894. A carrier of passengers owes

to those approaching or leaving its trains the

duty of keeping il : station platform in a rea-

sonably safe condition for convenient use, and

is liable to such Arsons who are themselves

careful for damages sustained by reason of its

negligence in not observing its duty. Fuller-

ton v. Fordyce, 25 S.W. 587, 121 Mo. 1, 42

Am. St. Rep. 516.

When, by the breaking of a plank in a

station platform, a hole six feet long and

ttight inches wide is made, which, though it

could be repaired in a few minutes, is left

four days unmended and unguarded, the rail-

road company is liable to a passenger injured

thereby. Id.

Sup. 1807. When by the breaking of a

plank in a station platform, a hole six feet

long and eight inches wide was made, which,

though it could be repaired in a few minutes,

was left four days unmended and unguarded,

the railroad company was guilty of negli-

gence, as a matter of law, as against a pas-

senger injured thereby. Fullerton v. For-

dyce, 44 S.W. 1053, 144 Mo. 519.

Sup. 189S. In an action for death of a

passenger caused by his falling from the plat-

form of an elevated station owing to the ab-

sence of a sufficient railing, plaintiff was not

bound to show what space ordinarily is left

between the cars and railing by other com-

panies like defendant. Barth v. Kansas City

El. Ry. Co., 44 S.W. 778, 142 Mo. 535.

Sup. 1899. A carrier is bound only to

keep a depot platform in a reasonably safe

condition for passengers. Robertson v. Wa-
bash R. Co., 53 S.W. 1082, 152 Mo. 382.

Sup. 1909. A carrier must exercise ordi-

nary and reasonable care in the construction

and maintenance of station platforms, includ-

ing a railing extending from the end of a plat-

form parallel with the track across a viaduct.

Joyce v. Metropolitan St. Ry. Co., 118 S.W.

21, 219 Mo. 344.

Sup. 1910. A carrier held not liable to

a passenger who accidentally fell from plat-

form of its depot at a point of depression

caused by a descent of ground, but not caus-

ing a sufficient elevation to render it danger-

ous. Ilueston v. Quincy, O. & K. C. Ry. Co.,

189 S.W. 1170.

App. 1881. It is the duty of railway

companies to keep in safe condition all por-

tions of their platforms and approaches there-

to to which the public do or would naturally

resort, and all portions of their station ground

reasonably near to their platforms. Chance

v. St. Louis, I. M. & S. Ry. Co., 10 Mo. App.
351.

App. 18SC. The law requires railroads

to provide reasonably safe landings for pas-

sengers. Stafford v. Hannibal & St. J. R. Co.,

22 Mo. App. 333.

App. 1894. A carrier of passengers is

required to exercise a great degree of care

in taking care of its passengers, and it is its

duty to keep in a reasonably safe condition

its platforms and approaches thereto, to which

the passengers would naturally resort, as well

as every part of their station grounds reason-

ably near to the platform where passengers

or those who have purchased tickets with a

view of taking passage on its cars would or-

dinarily be likely to go. Gunderman v. Mis-

souri, K. & T. Ry. Co., 58 Mo. App. 370.

App. 1906. A passenger, when invited by
the carrier, may leave the train at a meal sta-
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tlon to obtain a meal, and on such occasions

he may walk alongside of the train for relax-

ation, and if he is injured while in the exer-

cise of reasonable care, by a defect existing
at a place the carrier should have anticipated
would be used for such purpose, it is liable.

Laub v. Chicago, B. & Q. Ry. Co., 94 S.W. 550,

118 Mo. App. 488.

A pp. 1010. A railroad company must
keep the platform at a station on which it in-

vites passengers to alight in good condition,
and is liable for accidents to passengers
alighting from its train by reason of a defect

in the platform. McClanahan v. St. Louis &
S. F. R. Co., 126 S.W. 535, 147 Mo. App. 386.

App. 1911. A railroad company is only
bound to use ordinary care to keep its plat-
forms and approaches in a safe condition for

passengers, and, if a defect in a platform was
not directly caused by its servants, it must be

shown that it or its servants knew, or by the

exercise of ordinary care could have known,
of the defect, in time to have had reasonable

opportunity to repair it, and failed to do so,

in order to make the company liable for in-

juries to a passenger therefrom. Munro v.

St. Louis & S. F. R. Co., 135 S.W. 1016, 155
Mo. App. 710.

App. 1911. Where a hole over three feet

long, six inches wide, and twelve inches deep
had remained in a depot platform for three or

four weeks, it had existed long enough for

the carrier, in the exercise of the care it owed
to its passengers, to have discovered and re-

paired it, and the carrier was guilty of gross

negligence where its agent had actual knowl-

edge of the presence of the hole and it was
not repaired. Biggie v. Chicago, B. & Q. R.

Co., 140 S.W. 002, 159 Mo. App. 350.

App. 1923. A railroad owes a passenger
the duty of exercising ordinary care to keep
station premises in a reasonably safe condi-

tion. Martin V. Missouri Pac. R. Co., 253 S.

W. 1083.

App. 1924. A carrier owes an intending

passenger duty of exercising ordinary care

to maintain railroad station platform in a

reasonably safe condition. Lowther v. St.

Louis-San Francisco Ry. Co., 261 S.W. 702,

214 Mo. App. 293.

App. 1927. Only ordinary care is re-

quired of carrier in maintaining station plat-
form and other premises to which intending

passengers resort. Thomas v. St. Louis-San
Francisco Ry. Co., 293 S.W. 1051.

<@=>28O (2). Open apace between platform
/ and cam.
See explanation, page Hi.

C=o280(3). Doty to protect paMen*erfrom crowd*.

Kee explanation, page Hi.

(4). Duty with regard to mean* of
entrance to and exit from preml*e.
Sup. 1918. Where a railroad construct-

ed crossing continuing street at south end of
station up to and past station platform, held
that it was bound to maintain such approach
in a reasonably safe condition, although it

had provided and was maintaining an ap-
proach at the north end of the platform.
Gurtmaii v. Lusk, 208 S.W. 61.

Sup. 1921. Notwithstanding the high
standard of care required of a carrier as to

passengers during the course of their trans-

portation and when entering or leaving the ve-

hicle, the carrier Is under no greater duty to
maintain its station building than is the own-
er of buildings used for ordinary business

purposes, and so a railroad company owes
only duty of ordinary care to maintain steps
in station, giving access to trains in a reason-

ably safe condition. Williams v. Kansas
City Terminal Ry. Co., 231 S.W. 954, 288 Mo.
11, transferred from Court of Appeals 223
S.W. 132.

Where a defendant equipped stops in a
station giving access to trains with safety
tread, which was supposed to afford a firm

footing even though wet, a passenger, who
slipped on a stop which had become wet pre-
sumably from the wet or muddy shoes and
dripping umbrellas of the preceding passen-
gers, cannot recover from defendant ; it hav-
ing exercised ordinary care. Id.

Sup. 1923. It is the duty of a railroad
to properly light its station platform during
arrival or departure of passenger trains, and
to exercise proper care to furnish safe in-

gress and egress to passengers. Payne v. Da-
vis, 232 S.W. 57, 298 Mo. 645.

App. 1909. A carrier is not an insurer
of the safety of Its premises; but where it

invites public patronage, and maintains a
station as a place for transacting business, it

must exercise reasonable care to keep the sta-

tion house, platforms, and approaches thereto
in safe condition. Its liability in this resect
is the same as that of any person to another
who has by invitation or inducement come up-
on his premises to transact business, and a

person so coming has no implied invitation to
deviate from passage ways which the premls-

Consult Pocket Part for later cases. For explanation, see page iii.
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es themselves show were prepared by the own-
er for that special use, and were intended to

mark out the only way by which the place of

business might be approached. Chase v. At-

chison, T. & S. F. Ry. Co,, 114 S.W. 1141, 134

Mo. App. 655.

<=a286 (5). Permitting: obstruction* on
platform.

Sup. 1S93. Where mail bags are cus-

tomarily thrown from the cars upon a certain

platform over which passengers are expected
to pass, it is the duty of the railroad company
to guard against accidents caused by passen-

gers stumbling over such bags in the dark,

even though the bags are thrown out by postal

clerks in the service of the post-office depart-

mentSargent v. ST. Louis & S. F. Uy. Co.,

21 S.W. 823, 114 Mo. 348, 19 L. It. A. 400.

App. 1919. Where passenger, after leav-

ing train and while on platform helped a

brakeman to lift a heavy barrel, railroad was
not liable for injuries received while so doing,

on ground that passageway on platform was
obstructed, where another brakeman and con-

ductor were near by to render help if needed,

and it would have been but a short time until

obstructions were removed. Shaffer v. St.

Louis & S. F. Ry. Co., 208 S.W. 145, 201 Mo.

App. 107.

Permitting Ice and mow
accumulate on premise*.

See explanation, page Hi.

to

Duty to keep premlaea lighted.

Sup. 1893. It is the duty of a railway

company to furnish lights at its station plat-

forms during the arrival and departure of

trains in the nighttime sufficient to guide the

steps of passengers using ordinary care. Sar-

geiit v. St. Louis & S. F. Ry. Co., 21 S.W. 823,

114 Mo. 348, 19 L. It. A. 460.

Sup. 1923. It is the duty of a railroad to

properly light its station platform during ar-

rival or departure of passenger trains.

Payne v. Davis, 252 S.W. 57, 298 Mo. 645.

App. 1894. It is the duty of a railroad

company to keep its passenger platforms prop-

erly lighted where it is known by its agents
or servants that baggage, freight, and express
matter is likely to be lodged on such platform,
and that unless the platform is lighted per-
sons coming to take passage on trains would

probably stumble and fall over such obstacles.

--Waller v. Missouri, K. & T. Ry. Co., 59 Mo.

App. 410.

App. 1904. Plaintiff, a passenger on de-

fendant's railroad, arrived at his destination

on a special train on a dark night, and, fol-

lowing other passengers, who struck matches
to aid them in seeing the way to the street,

he passed along the platform, which was un-

lighted, and unguarded by a railing, and fell

off the side thereof, with a companion, and
was hurt. Ifeld, that defendant was liable.

Gerhart v. Wabash R. Co., 84 S.W. 100, 110
Mo. App. 105.

<S=>286 (8). Duty to beat depot.

See explanation, page Hi.

Pemonn entering or leaving
ear or premlHen at nnnccuHiom-

ed time or place.

App. ltS95. A railroad company was not

liable for injuries to one accompanying stock

caused by his falling into a culvert while the
train was standing at an intermediate sta-

tion on a dark night. Nurse v. St. Louis &
S. F. Ry. Co., 61 Mo. App. 67.

App. 1905. A car, having been engaged
by certain excursionists for a round trip was
set on a switch at destination, about 250 feet

west of the station. An unobstructed, level

cinder walk, 25 feet wide, led from the station

to the car; but when plaintiff, with others,
arrived at the car, in order not to wait for

those ahead of her to get aboard, she conclud-

ed to enter from the opposite side, and, in

attempting to cross over the track for that

purpose, caught her foot in a defective switch

frog, and fell. Held, that defendant was not

negligent, though the frog in the switch was
defective, and plaintiff be regarded as a li-

censee. Archer v. Union Pac. R. Co., 85 S.W.

934, 110 Mo. App. 349.

&=287. Taking up pauengert.
Contributory negligence of person injured, see

post, <328.
instructions, see post, 321.

Presumptions and burden of proof, see post,

<3=316.

Questions for jury, see post, <320.

(1). In general.

Sup. 1903. A carrier by elevator must
allow reasonable time for passengers to en-

ter and leave the car with safety in the ex-

ercise of ordinary care. Becker v. Lincoln

Real Estate & Building Co., 73 S.W. 581, 174
Mo. 246.

Sup. 1909. Where one exercising reason-

able care was injured while boarding street

car by its sudden starting, and servants In

charge did not exercise highest practical de-

gree of care, company was liable. Wellman

This Digest is compiled on the Key-Number System. For explanation, see page iii.



6MD 289 CARRIERS =287(1)

v. Metropolitan St. Ry. Co., 118 S.W. 31. See

Carriers, C208(l) in this Digest.

Sup. 1917. It is a general rule that there

is no cause of action. against carrier in favor

of one injured as result of boarding moving
car, where no negligence Is shown except that

car was moving. (Junn v. United Rys. Co. of

St. Louis, 193 S.W. 814, 270 Mo. 517, L. R. A.

3917D, 1131.

Tf one desiring to board moving car is

laboring under mental excitement great

enough to incapacitate him from judging clan-

ger, and carrier knew, or should have known
this, failure to stop car is negligence. Id.

One desiring to board moving car may re-

frain from doing so and sue for inconvenience

and loss of time, but if injured in attempting

to got on, some negligence other than mere

failure to stop car is necessary for recovery.

Id.

Sup. 1927. Running street car at rate

in excess of speed ordinance held negligence

JUT so, irresiHK'tive of prospective passenger's

knowledge of ordinance. Uuterlachner v.

Wells, -".Hi S.W. 755, 817 Mo. 181.

App. 1900. A street railway company
JIMS the right to make reasonable rules and
regulations for the running of its cars, and
lias the right to tix the stopping places for

the reception and discharge of passengers.
lessor v. St. Louis & S. Ry. Co., 85 Mo. App.

App. 1904. The employe's in charge of a

street car are not chargeable with the duty of

pre\ outing a person from negligently attempt-

ing to board the car while moving. Leu v.

St. Louis Transit Co., 80 S.W. :>7:* f 10(5 Mo.

App. 3U9.

App. 1904. An instruction that if plain-

MIT. at u place where defendant received pas-

sengers, signaled the motoruian his intention

to l>eeome a passenger, and the motorman
slowed the car down to enable plaintiff to

board It, and plaintiff, while it was so slowed

down, attempted to board it, it was the duty
of (ho motorman to use a high degree of care

to so control the car as to enable plaintiff to

sufely get on it as a passenger, correctly
states the law. Eikenberry v. St. Louis

Transit Co., 80 S.W. 360, 103 Mo. App. 442.

App. 1905. A street railway company is

required to exercise toward passengers the

utmost care and diligence of very cautious

1arsons while such passengers are boarding
and alighting from its cars. Lehner v. Met-

ropolitan St. Ry. Co., 85 S.W. 110, 110 Mo.

App. 215.

App. 1911. A person attempted to board
a slowly moving street car just starting up a
viaduct. lie succeeded in placing one foot on
the lower step, but was unable to pull himself

up, and he collided with a rod of a sign on
the viaduct warning tresjMissers. The con-

ductor quickly discovered his peril and tried

to assist him to board the car, but without
success. Held, that the conductor was as a

matter of law not negligent for failing to sig-

nal the car to stop, instead of attempting to

assist such i>erson to board the car. Muth-
ews v. Metropolitan St. Ry. Co., 137 S.W.

1003, 150 Mo. App. 715.

App. 1911. In furnishing its passengers
a reasonably safe and convenient place at

which to alight from or enter its cars, a rail-

road company is not bound to stop its pas-

senger coaches at any particular part of the

station platform, or at the platform at all,

provided the place where they are stopped be

reasonably safe and convenient. Le I>uc v.

St. Louis. 1. M. & S. Ry. Co., 140 S.W. 7, 159

Mo. App. loG.

The duty of a railroad company to fur-

nish its passengers a reasonably safe place to

alight from or enter its cars is riot changed
because the train is a mixed one, carrying
both passengers and freight. Id.

Where a mixed train was stopi>od, so that

the passenger coaches were some distance

from the station, freight being unloaded and

empties switched, and it was the custom of

the road to either stop the train, in the first

instance, so that the passenger coaches would
be near the station, or, if they were away
from the station, to move them down, and
then give the passengers an opportunity to

enter the cars, it was negligence to leave the

station without again stopping the passenger
coaches; and the railroad company was lia-

ble for injuries received by a passenger who,

relying on the custom, waited at the station

for the passenger coaches to stop, and at-

tempted to board the moving train when he
saw there would be no stop. Id.

In the above case, the unloading of

freight and switching of cars was not notice

to the passenger that he was expected to

board the train at an unusual place. Id.

App. 1917. The motorman of a p:iy as

you enter car held, as regards liability of car-

rier for injury to passenger by starting of

car while she was attempting to enter by open

Consult Pocket Part for later cases.
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es themselves show were prepared by the own-
er for that special use, and were intended to

mark out the only way by which the place of

business might be approached. Chase v. At-

chison, T. & S. F. Ry. Co., 114 S.W. 1141, 134

Mo. App. 655.

=2H6 (5). Permitting obstruction* on
platform.

Sup. 1S93. Where mail bags are cus-

tomarily thrown from the cars upon a certain

platform over which passengers are expected
to pass, it is the duty of the railroad company
to guard against accidents caused by passen-

gers stumbling over such bags in the dark,

even though the bags are thrown out by postal
clerks in the service of the post-office depart-
ment. Sargent v. Sr. Louis & S. F. Ry. Co.,

21 S.W. 82.'?, 114 Mo. 348, 19 L. R. A. 4(30.

App. 1919. Where passenger, after leav-

ing train and while on platform helped a

hrakeman to lift a heavy barrel, railroad was
not liable for injuries received while so doing,

on ground that passageway on platform was
obstructed, where another brakeman and con-

ductor were near by to render help if needed,

and it would have been but a short time until

obstructions were removed. Shaffer v. St.

Louis & S. F. Ry. Co., 208 S.W. 145, 201 Mo.

App. 107.

. Permitting ice and now
accumulate on premiae*.

See explanation, page in.

to

<gz=>28O (7). Duty to keep premise* lighted.

Sup. 1893. It is the duty of a railway

company to furnish lights at its station plat-

forms during the arrival and departure of

trains in the nighttime sufficient to guide the

steps of passengers using ordinary care. Sar-

gent v. St. Louis & S. F. Ry. Co., 21 S.W. 823,

114 Mo. 348, 19 L. R. A. 460.

Sup. 1923. It is the duty of a railroad to

properly light its station platform during ar-

rival or departure of passenger trains.

Payne v. Davis, 252 S.W. 57, 298 Mo. 645.

App. 1894. It is the duty of a railroad

company to keep its passenger platforms prop-

erly lighted where it is known by its agents
or servants that baggage, freight, and express
matter is likely to be lodged on such platform,
and that unless the platform is lighted per-

sons coming to take passage on trains would

probably stumble and fall over such obstacles.

Waller v. Missouri, K. & T. Ry. Co., 59 Mo.

App. 410.

App. 1904. Plaintiff, a passenger on de-

fendant's railroad, arrived at his destination

on a special train on a dark night, and, fol-

lowing other passengers, who struck matches
to aid them in seeing the way to the street,

he passed along the platform, which was un-

lighted, and unguarded by a railing, and fell

off the side thereof, with a companion, and
was hurt. Held, that defendant was liable.

Gerhart v. Wabash R. Co., 84 S.W. 100, 110
Mo. App. 105.

<S=>280 (8). Duty to heat depot.

See explanation, page tit.

Person* enterlnjp or leaving
car or premlxew at anncouatom-

ed time or place.

App. 1895. A railroad company was not
liable for injuries to one accompanying stock

caused by his falling into a culvert while the
train was standing at an intermediate sta-

tion on a dark night. Nurse v. St. Louis &
S. F. Ry. Co., 61 Mo. App. 67.

App. 1905. A car, having been engaged
by certain excursionists for a round trip was
set on a switch at destination, about 250 feet

west of the station. An unobstructed, level

cinder walk, 25 feet wide, led from the station

to the car; but when plaintiff, with others,

arrived at the car, in order not to wait for

those ahead of her to get aboard, she conclud-
ed to enter from the opposite side, and, in

attempting to cross over the track for that

purpose, caught her foot in a defective switch

frog, and fell. Held, that defendant was not

negligent, though the frog in the switch was
defective, and plaintiff be regarded as a li-

censee. Archer v. Union Pac. R. Co., 85 S.W.

934, 110 Mo. App. 349.

<S==>287. Taking up pauengen.
Contributory negligence of person injured, see

post, <=>328.

Instructions, see post, =>321.

Presumptions and burden of proof, see post,

Questions for jury, see post, @=320.

). In general.

Sup. 1903. A carrier by elevator must
allow reasonable time for passengers to en-

ter and leave the car with safety in the ex-

ercise of ordinary care. Becker v. Lincoln
Real Estate & Building Co., 73 S.W. 581, 174
Mo. 246.

Sup. 1909. Where one exercising reason-

able care was injured while boarding street

car by its sudden starting, and servants in

charge did not exercise highest practical de-

gree of care, company was liable. Wellman

This Digest is compiled on the Key-Number System. For explanation, see page ill.
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v. Metropolitan St. Ry. Co., 118 S.W. 31.

Carriers, <3=2l)8(l) in this Digest.

Sup. 1917. It is a general rule that there

is no cause of action, against carrier in favor
of one injured as result of boarding moving
car, where no negligence is shown except that

car was moving. Gunn v. TTnited Kys. Co. of

St. Louis, 193 S.W. 814, 270 Mo. 517, L. R. A.

19171),

If one desiring to board moving car is

laboring under mental excitement great

enough to incapacitate him from judging dan-

ger, and carrier knew, or should have known
this, failure to stop car is negligence. Id.

One desiring to board moving car may re-

frain from doing so and sue for inconvenience

iiiid loss of time, but if injured in attempting
to get on, some negligence other than mere,

failure to stop car is necessary for recovery.
Id.

Sup. 1927. Running street car at rate

in excess of speed ordinance held negligence

per so, irresjKM'tive of prospective passenger's

knowledge of ordinance. Unterlachner v.

Wells, 290 S.W. 7.
r
r, 317 Mo. 181.

App. 1900. A street railway company
hns the right to make reasonable rules and
ivTi^nt'ons for the running of its cars, and
has the right to fix the stopping places for
the reception and discharge of passengers.
I/sNpr v. St. Louis & S. Ry. Co., 85 Mo. App.

App. 1JKM. The employes in charge of a
street car are not chargeable with the duty of

preventing a person from negligently attempt-
ing to board the car while moving. Leu v.

St. Louis Transit Co., 80 S.W. 27.'*, 106 Mo.
App. 329.

App. 19(U. An instruction that if plain-
MIT, at a place where defendant received pas-
sengers, signaled the motorman his intention
to become a passenger, and the motorman
slowed the car down to enable plaintiff to

board it, and plaintiff, while it was so slowed
down, attempted to board it, it was the duty
of the motorman to use a high degree of care
to so control the car as to enable plaintiff to

safely get on it as a passenger, correctly
states the law. Kikenberry v. St. Ixmis
Transit Co., 80 S.W. 360, 103 Mo. App. 442.

App. 1905. A street railway company is

required to exercise toward passengers the
utmost care and diligence of very cautious
p-ersons while such passengers are boarding
and alighting from its cars. Lehner v. Met-

See ropolitan St. Ry. Co., 85 S.W. 110, 110 Mo.
App. 215.

App. 1911. A person attempted to board
a slowly moving street car just starting up a
viaduct. He succeeded in placing one foot on
the lower step, but was unable to pull himself
up, and he collided with a rod of a sign on
the viaduct warning trespassers. The con-
ductor quickly discovered his peril and tried
to assist him to board the car, but without
success. Held, that the conductor was as a
matter of law not negligent for failing to sig-

nal the car to stop, instead of attempting to
assist such ]>erson to board the ear. M:i th-
ews v. Metropolitan St. Ry. Co., 137 S.W.

100,>, 15(; Mo. App. 715.

App. 1911. In furnishing its passengers
a reasonably safe and convenient place at

which to alight from or enter its cars, a rail-

road company is not bound to stop its pas-
senger coaches at any particular part of the
station platform, or at the platform at all,

provided the place where they are stopjx'd be

reasonably safe and convenient. Le I>uc v.

St. Louis, L M. & S. Ry. Co., 140 S.W. 7ZS. 1H9
Mo. App. 130.

The duty of a railroad company to fur-

nish its passengers a reasonably safe place to

alight from or enter its cars is not changed
because the train is a mixed one, carrying
both passengers and freight. Id.

Where a mixed train was stopped, so that
the passenger coaches were some distance
from the station, freight being unloaded and
empties switched, and it was the custom of
the road to either stop the train, in the tirst

instance, so that the passenger coaches would
be near the station, or, if they were away
from the station, to move them down, and
then give the passengers an opportunity to

enter the cars, it was negligence to leave the
station without again stopping the passenger
coaches; and the railroad company was lia-

ble for injuries received by a passenger who,
relying on the custom, waited at the station
for the passenger coaches to stop, and at-

tempted to board the moving train when he
saw there would be no stop. Id.

In the above case, the unloading of

freight and switching of cars was not notice
to the passenger that he was expected to
board the train at an unusual place. Id.

App. 1917. The motorman of a pny as

you enter car held
, as regards liability of car-

rier for injury to passenger by starting of
car while she was attempting to enter by opon

Consult Pocket Part for later cases.
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front door, under duty to see that no one was

attempting to board the car by such door.

Lynch v. United Rys. Co. of St. Louis, 193 S.

\\. 81)0, 197 Mo. App. 238.

App. 1920. If, while the street car com-

pany's invitation to board its car was still

open, plaintiff accepted it and was in the act

of entering, having hold of the handrails

with one foot on the step and the other enter-

ing the door, plaintiff was entitled to a rea-

sonable time to enter, and the car operatives
must see that no one is in the act of boarding

the car when they start or shut the door, and

they must use tho high degree of care owed
a passenger in ascertaining this fact, and the

liability of the company was not restricted to

a case of netunl knowledge of the oj>eratives

that plaintiff was boarding the car. Vogts v.

Kansas City Kys. Co., 228 S.W. 520.

App. 1923. A street car conductor was

charged with duty of seeing those waiting to

board car, which had stopped for passengers,
as well as affording them reasonable oppor-

tunity to safely board it. Petchemendy v.

Wells, 2.
r
>3 S.W. 150.

satt87 (2). Management of other cam or
truliiM.

Sup. 191*1. The engineer of a through

train running late on the time of an accom-

modation train at great speed, when lie saw

persons at a suburban station attempting to

cross the track, could assume that they saw
his train and the speed of such train, and

that, if wailing ]Kissoiigors. they knew the lo-

cal train had not arrived on time, and that

they -would stop and look before entering on

the track, which was the real danger '/one.

State ex rel. St. l^onis-San Francisco Ry. Co.

v. Reynolds, 2,'tt S.W. 219, 1281) Mo. 471), quash-

ing judgment and opinion (App.) Martin v.

St. Louis-Bun Francisco Ry. Co., 227 S.W. 129.

App. 11)09. Carrier admitting passen-

gers on rear coach of train while coaches are

being coupled thereto fails to exercise high

care imposed when coaches are shoved against

train with dangerous violence. Wise v. Wu-
bash R. Co., 115 S.W. 452. See Curriers, <

298(1) in this Digest.

App. 187S. Negligence of passenger in

boarding street car. See Schreiner v. St. Lou-

is R. Co., 5 Mo. App. f.Dtt, memorandum.

App. 1920. Where headlight of subur-

ban car was out of order, it was cur em-

ploye's* duty, in oj>crating car during the

night, to exercise great care in approaching
station grounds, where persons would likely

be for the purpose of becoming passengers.
Willi v. United Rys. Co. of St Louis, 224 S.

W. 86, 205 Mo. App. 272.

App. 1921. In an action for death when
plaintiff's deceased and others were crossing
a track to a station platform, the case was
not one where the engineer had the right to

assume that such periaons who were sui juris
would not step from a place of safety into

one of peril or would step off of the track out
of danger, where he admitted that he knew
the group of imssengcrs were going to cross

in front of his train. Martin v. St. Louis-

San Francisco Ry. Co., 227 S.W. 129, judg-
ment and opinion quashed (Sup.) State ex
rel. St. Louis-San Francisco Ry. v. Reynolds,
233 S.W. 219.

Where u railroad engineer saw a group of

passengers leaving u station for the purixwe
of crossing the track to take what they sup-

posed was the local accommodation train

which be knew was following his train, such

passengers were, from the time that be know
that they were going to CHKS the track, in the

danger zone, and the duty then devolved UJH
011 him to do everything be could reasonably
do to either stop or slow up his train so as to

prevent running down some of them, and tho

humanitarian doctrine applied. Td.

(II). Uuty to Inwtrnct or vrorn paw-

Sup. 1920. Train employes are not re-

quired, alter train has waited a reasonable

time to discharge and receive passengers, to

give notice that train is about to start to per-

sons on station platform with nothing to in-

dicate they intend to become passengers, but.

are required to give notice before causing
train to move if they see a person in the act

of boarding the train, or preparing to do so,

or it' in the exercise of reasonable diligence

there is reason to believe some one is about

to get aboard. May v. Chicago, B. & Q. R.

Co., 225 S.W. GOO, 284 Mo. 50S.

Trainmen are not required to warn a per-

son standing on station platform that train

is about to start unless they know, or have
reason to believe, that such i>erson will at-

tempt to board the train. Id.

App. 1902. Where a street car stops at

a street corner in response to the signal of a

person desiring to board it, the street car

company is liable for injuries to such person
caused by the sudden starting of the cur while

ho is boarding it, though the cur stopped for

the purpose of discharging, and not receiving,

This Digest is compiled on the Key-Number System. For explanation, see page iii.
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passengers, If such person Is not warned by
the conductor not to board the car. Maxey
v. Metropolitan St. Ry. Co., C8 S.W. 1003, 05

Mo. App. 303.

<js287 (4). Duty to a**l*t pasaengrer in
boarrtlnjr oar.

Sup. 3892. Where access to a train at a

station is easy, it is not the duty of the car-

rier's employes to assist a passenger in get-

ting on board. Yarncll v. Kansas City, Ft. S.

& M. H. Co., 21 S.W. 1, 113 Mo. 570, 18 L. II.

A. EM.

App. 1902. A carrier of passengers must
exercise the highest degree of care of a pru-

dent person in view of the circumstances, and
this duty extends to assisting passengers in

getting on and off cars. Young v. Missouri

1'ac. Ky. Co., 93 Mo. App. 267.

@=2N7 (r>). Starting oar prematurely or
allowing paNMenjter InniilHoient

time to board car.

Sup. 1S82. In an action a gainst a rail-

rond company for damages received by plain-

tiff in attempting to hoard a passenger train,

plaintiff claiming that those in charge of the

train negligently failed to stop it a reasona-

ble length of time to permit plaintiff to get

on, the court instructed that it was the duty
of those in charge of the train to bring it to

a full stop and to stop a reasonable length of

time to allow passengers to get off and on,

and that if they did not do so and started up
at an unusual rate of spml or with unusual

suddenness, whereby plaintiff was injured,

the verdict should be in her favor. Held, that

there was no error in the instruction. Swi-

gert v. Hannibal & St. J. K. Co., 75 Mo. 475.

Sup. ]S84. In the operation of a street

car it is the duty of the carrier to allow its

passengers reasonable time to enter and leave

its cars with safety, and it should allow its

passengers reasonable time to obtain a seat

or to seize the straps furnished for passen-

gers when standing before the car is started,

and if it does start its car before a p.'issenger

has time to take a seat or secure his hold on a

strap, it must, not do so with such violence

as to upset him. Dougherty v. Missouri Pac.

H. Co., 81 Mo. 325, 51 Am. Hep. 239, affirming
Same v. Missouri Pac. R. Co. (1881) 9 Mo.

App. 478.

Sup. 1893. A carrier need not wait for a

passenger to reach her seat before starting
the train, unless there is some special reason,
as in case of a person outside of a coach, and
in case of such exception the carrier must
have notice thereof. Yarnell v. Kansas City,

Ft. S. & M. R. Co., 21 S.W. 1, 113 Mo. 570, 18
L. R. A. 599.

Sup. 1912. If street car conductor
should have realized that sudden starting
would throw down and injure corpulent lady
of 57 who was entering car, railroad company
was liable. Henjamin v. Metropolitan St. Ry.
Co., 351 S.W. 91. See Carriers, <281 in this

Digest.

Sup. 1920. Trainmen causing train to

start when they knew, or should have known,
that a passenger is in the act of boarding the

train, are negligent even though they have
warned passenger before giving the engineer
the signal to start the train. May v. Chica-

go, K & Q. K. Co., 225 S.W. (iGO, 284 Mo. 508.

App. 1S91. It is the absolute duty of

those in charge of a street car to discover

every one in the act of getting on the car be-

fore it starts, and this duty is the same, re-

gardless of the density or sparseness of the

population of the city at the place of the oc-

currence; but they are not bound to so dis-

cover persons who attempt to board the car

after it has started, although if they do see

such persons, they must exercise such pru-
dence in the management of the car as the ex-

igencies of the situation demand. Meriweth-
er v. Kansas City Cable Ry. Co., 45 Mo. App.
528.

App. 1903. A street car should be

brought to a full stop at a crossing when sig-

naled, and should be kept stationary for a
time reasonably sufficient to permit a passen-
ger to reach some place of safety on the car.

Maguire v. St. Louis Transit Co., 78 S.W.

838, 103 Mo. App. 459.

App. 1905. It is the duty of the serv-

ants of a railroad in charge of a train to stop
it a reasonable time to allow an intending

passenger to board with safety. Lehner v.

MetroiK>litan St. Ry. Co., 85 S.W. 110, 110 Mo.

App. 215.

App. 1904. Where a street car has

stopped for the purpose of receiving passen-

gers, it is the conductor's duty to hold the car

a reasonable length of time to allow all pas-

sengers to board the car and reach a place of

safety thereon before giving the signal to

start, regardless of the question by whom the

signal to stop was given. Stoddard v. St.

Louis & M. R. R. Co., 80 S.W. 33, 105 Mo.

App. 512.

App. 1904. A street car company is

bound to stop a car for a j>eriod reasonably
sufficient to afford passengers an opportunity

Consult Pocket Part for later cases. For explanation, see page lii.
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to board it, in the exercise of reasonable dili-

gence on their part, with due regard to age
and physical infirmity. Shanahan v. St.

Louis Transit Co., 83 S.W. 783, 109 Mo. App.
228.

Where plaintiff was injured by the pre-

mature starting of a street car while attempt-

ing to board it, an instruction that if the Jury
found that, after seeing plaintiff's dangerous

position, the conductor could have stopped
the car, by signaling to the motonmtn, in time

to have prevented the injury, and failed to

exercise ordinary care so to do, which pro-

duced it, plaintiff was entitled to recover, etc.,

was proper. Id.

App. 1906. Where other persons had

boarded a street car before the plaintiff, and
she attempted to board it while it was still

standing, the conductor's failure to see her,

and his act in starting the car while she was

attempting to board it, was negligence. Kohr
v. Metropolitan St. Ry. Co., 92 S.W. 1145, 117

Mo. App. 302.

App. 1907. Where an open car with a

footboard along each side of it for use of pas-

sengers in boarding it stopi>cd at a regular

stopping place for the reception of passengers,
it was the duty of the conductor, before giv-

ing a signal to start, to look to see that no

one was in a position to be injured should the

same be started, and he had no right to as-

sume from the fact that the car had been sta-

tionary a time reasonably sufficient to trans-

act the business at that point that no one

would be endangered by starting it. Miller

v. Metropolitan St. Ry. Co., 102 S.W. 592, 125

Mo. App. 414.

Operators of a street car in the discharge
of their duty to a person boarding it to be-

come a passenger should either hold it at rest

until the passenger has been given a reasona-

ble time in which to seat himself, or, where
there is no vacant seat, to reach a place where
he may support himself while standing, or,

if they start the car before the passenger has
reached a place of safety, the start must be

gradual to avoid the danger of throwing him
down. Id.

App. 1910. A street car must stop a suf-

ficient length of time to give passengers an

opportunity to board it and reach a place of

safety, and, where under the circumstances

it is necessary for a passenger to reach a seat

and be seated in order to be safe from dan-

ger when the car is to start, the car must stop
until the passenger has ibeen seated. Brady

v. Springfield Traction Co., 124 S.W. 1070, 140
Mo. App. 421.

App. 1910. A carrier must allow reason-

able time for passengers to enter its cars with

safety in the exercise of ordinary care.

Johnson v. St. Joseph Ry., Light, Heat & Pow-
er Co., 128 S.W. 243, 143 Mo. App. 37G.

App. 1912. A street car company, whose
vehicle is started before incoming passengers
have seated themselves, is liable if it is start-

ed so violently that they are injured. Gabriel

v. Metro]M)litan St. Ry. Co., 14S S.W. 1(58.

See Carriers, $=298(1) in this Digest.

App. 1913. Tn absence of notice prior to

the signal to start the car, street car employe's
need not anticipate that parties at or near a

stopping place intend to become passengers.
Fields v. Metropolitan St. Ry. Co., 155 S.W.

845, Ktt) Mo. App. 024.

A street car company need only hold its

car stationary for a reasonable time for a

passenger to board and obtain a position of

safety, not being required to wait an unrea-

sonable time for a dilatory passenger. Id.

Street car employes must take notice of

the iK>silion of one who is attempting to board

and is in such a position that the sudden

starting of the car would endanger him. Id.

App. 1910. A railroad company is re-

quired to stop its freight and mixed trains

carrying passengers at stations a sufficient

length of time; to itermit passengers to enter

and leave, and a failure to do so is negligence.

Witham v. Lusk, 190 S.W. 403.

App. 1917. Street railroad is not liable

for injury to one boarding ear from sudden

starting, unless such person was Iwwrding
at usual place, or unless those in charge of

car knew, before starting it, that such per-

son was boarding it and had not readied a

place of reasonable .safety. Husbands v. St.

Louis Klectric Terminal Ry. Co., 196 S.W.

78.

App. 1919. If a street car was allowed

to stand at a ipoint to receive imssengers, and
a number of persons, Including plaintiff, were

entering, it waa the duty of those in charge
of the ear to ascertain that all such persons
were in a place of safety lx>fore starting the

oar. Elliott v. Ignited Rys. Co. of St. Louis,

214 S.W. 234, 201 Mo. App. (KJ2.

App. 1919. In an action against a street

railway company for personal injuries result-

Ing from starting a car while plaintiff was
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Ixwrding it, it was Immaterial whether the

stop was long or short, where the invitation to

enter had not been closed, and such starting

was an act of negligence. Baldwin v. Kansas

City Rys. Co., 214 S.W. 274.

App. lOltt. A street car should not be

started merely -because a sufficient length of

time has elapsed to i>ermit a passenger and
those in front of her to board the car safely,

for, however long a stop may be, due wire

requires that a conductor should look to his

car before signaling to start. Baldwin v.

Kansas City Rys. Co., 231 S.W. 2SO.

App. 1924. Where defendant street rail-

way company's car, in response to decedent's

signal, was slowed down until it had come
almost to a dead stop with the doors open and
the steps lowered at the precise place where
defendant was accustomed to receive and dis-

charge passengers, whereupon decedent at-

tempted to board a car by placing one foot

upon the lower step and by reaching for the

handrail, but while so doing, and licfore be
had obtained hold on the handrail, the car

went forward with a sudden jerk, and pro-
ceeded on its way, throwing decedent from the

step and dragging him to his death, hrlil. that

defendant was guilty of actionable negligence.
Kern v. United Kys. Co. of St. Louis, 250

S.W. S21, 214 Mo. App. 2K2.

. Duly n to pernon* attempting
to hoard onr at Improper time

nnd place.

App. 1002. Plaintiff alleged negligence,
in that the servants of defendant street rail-

way negligently started a car as plaintiff was
iHxirding it. Defendant claimed that the car
was stopped only to discharge passengers.
Jfcld. that defendant was not liable if the car
was not stopjK'Kl to allow plaintiff to board it,

and the conductor warned -plaintiff not to do
so, in a tone of voice sufficiently loud to be
heard by an ordinary ]>crson. though plaintiff
did not in fact hear. Maxey v. Metropolitan
St. Ky. Co.. US S.W. 100.., or> Mo. App. 303.

App. 1004. Car im*u are not under obli-

gation to guard against negligently starting
the car so as to throw a person who attempts
to board it on the wrong side of ti street cross-

in;cr, where the car has stopped to throw a
switch, where they have no actual knowledge
of 'his iiM)sition,

(and the only testimony to

show that it was usual to receive passengers
at that point is that of the injured person,
who merely states that heliad previously seen

persons board the car where he did. McCarty
v. St. Louis & S. Ry. Oo., 80 S.W. 7, 105 Mo.

App. 500.

App. 1903. A motorman who, on account
of the crowded condition of the rear platform
of his car, invites an intending passenger to
enter .by the front platform, is bound to ex-
ercise* that high degree of care required of a
carrier to prevent Injury to such passenger
while boarding the car. Thompson v. St.

Louis & S. Ky. Co., 80 S.W. 465, 111 Mo. App.
465.

App. 1006. An instruction in an action

against the street railroad company for in-

juries to a passenger attempting to board a
car while in motion, declaring that if the

passenger got on tlhe car after it had atartetl

she was riot entitled to recover, was properly
modified by adding unless the jury found that
the conductor in charge of the car saw the

passenger hanging to the car and failed to

exercise ordinary care to stop it and thereby
avoid injury to her. Poland v. Southwest-
ern Missouri Electric Ry. Co., 05 S.W. D5S, 110
Mo. App. 2S4.

An instruction in an action against a
street railway company for injuries to a pas-

senger while attempting to Aboard a car, re-

quiring the passenger to prove in order to re-

cover that she attempted to board the car
wlillc it was at a standstill, and that the em-
ployes suddenly started it before she had time
to get on boa ixl, was proj>erly modified by
adding, miles the jury found that the conduc-
tor in charge of the car saw tine passenger
hanging to the car after it had started, and
failed to exercise ordinary care to stop the
car. and thereby prevent injury to the pas-
senger. Id.

App. 1014. For a motorman of a street

car to suddenly accelerate its speed after leav-

ing an elevated station is not negligence as to

one who attempted to board the car while in

motion and while the gates were being closed,
unless the iiiotornian knew, or had reason to

believe, that a passenger had attempted to

board the car. Speaks v. Metropolitan St. Ry.
Co., 1G6 S.W. S64. 170 Mo. App. 311.

Slorrlnir n to receive pimwen-
and then nldenly Incrennfnv

npeed.

App. 1003. Where, a street car slowed
down at the usual point for receiving passen-
gers, so that plaintiff had reason to believe

it was for that purjwse on this occasion, the

company is liable for the consequences of any
mistake on his part in so believing, if he was
not guilty of contributory negligence. Ma-
guire v. St. Louis Transit Co., 78 S.W. 83$,
103 Mo. Ai>p. 459.
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App. 1916. Motor-man who had reduced

speed before reaching stopping place, and saw

persons attempting to board oar, held bound

to see that they had an opportunity to do so

in safety. Goebel v. United Rys. Co. of St

Louis, 181 S.W. 1051.

<S=287(S). Talclnff up pmmenjrer* who
have temporarily left train.

See explanation, page Hi.

<=>287 (9). Effect of statute or ordinance
reflralatlnir movement* of vehicle*.

App. 1003. Where a city ordinance re-

quires street cars to stop at crossings, a rule

of the company as to the cars stopping for

passengers when they are eight minutes late

was imadmissilxle, in an action for injuries in

attempting to board a car, from its sudden

starting. Maguire v. St. Louis Transit Co.,

78 S.W. 838, 10:J Mo. A-pp. 439.

Sufficiency and safety of
of transportation.

Instructions, see post, @=321.

Presumptions and burden of proof, see post,

App. 1879. Where the paddle wheel of

a vessel breaks, and a passenger is injured, a

rebuttable presumption of negligence arises.

Yerkes v. Keokuk Northern Ume Packet Co.,

7 Mo. App. 205.

App. 1927. In maintaining means and

instrumentalities of transportation, carrier

owes passengers duty of exercising highest

degree of care. Thomas v. St. Louis-San

Francisco Ry. Co., 293 S.W. 1051.

<=>289. - Horses and vehicles.

See explanation, page Hi.

$=>29O. Railroad locomotives and
cars.

Contributory negligence, see post, $337.

$=a2f>O (1). In general.

Sup. 1895. In an action against a rail-

road comimny for injury caused by the negli-

gence of defendant in not providing "suitable

steps for plaintiff't exit from a car/' an in-

struction that, if the defendant provided
such platform stejw as "were ordinarily pro-

vided for similar oars," then it had satisfied

the law, without regard to whether they were

safe, is error. Dougherty v. Kansas City &
I. Rapid-Transit Ry., 30 S.W. 317, 128 Mo. 33,

49 Am. St. Hep. 530.

Sup. 1908. It is a carrier's duty to pro-

vide safe and convenient means of ingress

and egress in and out of its trains for its pas-

sengers. Rearden v. St. Louis & S. F. Ry.

Co., 114 S.W. 9(31, 215 Mo. 105.

Carriers should anticipate that women,
the feeble as well as the strong and robust,

will seek passage, and provide suitable plat-

forms and steps for their convenience- and as-

sistance. Id.

Sup. 1925. May be liable for injury caus-

ed by icy steps. Taylor v. Missouri Pac. R.

Co., 279 S.W. 115, 311 Mo. 004.

Carrier has duty of (highest degree of

care until passenger 1ms alighted, and this
1

applies to steps for descent. Id.

App. 1902. A railroad company is not re-

quired to furnish portable steps for the use

of its passengers in entering or leaving its

cars. Young v. Missouri Pac. Ry. Co., 93 Mo.

App. 207.

App. 1904. In an action by a passenger
for injuries occasioned by a collision between

tho curs of a train after the parting of a cou-

pling, defendant's instruction that if its cars

were equipi>ed with automatic couplers and

air brakes in good order, and that no defects

could be discovered in either by careful ex-

amination, and that cars of the kind in ques-

tion did become uncoupled when handled as

these cars were, and "that these cars became

uncoupled without apparent cause or discov-

erable defect," then defendant would not be

liable, is improperly refused. Holhmd v. St.

LaiilH & S. F. R, Co., 79 S.W. 508, 105 Mo.

App. 117.

App. 1900. Where a railroad company
provides its passenger cars with vestibule

doors, it is not only answerable for the neg-

ligent acts of its servants in opening such
doors and permitting them to remain so, but
is also responsible for its failure to exercise

a high degree of cure, to the end that such
doors slNill l>e closed nnd the vestibule ren-

dered reasonably safe, though the doors were

opened by others than its servants. Wagon-
er v. Wubasli R. Co., 94 S.W. 293, 118 Mo.

A-pp. 239.

Where a carrier provided vestibules for

its passenger cars, it thereby imiplicd'ly in-

vited its passong'ers to pass to and fro to such

portions of tihe train as they were entitled to

occupy according to the grade of their trans-

portation, and was thereby iKnind to maintain
such vestibules in a reasonably safe condi-

tion. Id.
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App. 1906. Where there was such negli-

gent delay in tho transportation of a freight
train that one who had taken passage there-
on for a distance of 6 miles was obliged to

pass the night in a oar, whereby he sustained

injuries from exposure to cold, the carrier
was liable for such injuries. Green v. Mis-
souri, K. & T. Ry. Co., 07 S.W. 640, 121 Mo.
App. 720.

App. 1908. Wthere a passenger was in-

jured by falling from the icy platform and
stops of a railroad car, the carrier was not
chargeable with negligence merely 'because
vest! buletl cars were not provided. Haas v.

St. Louis & S. F. 11. Co., 1(M> S.W. 5U9, 128 Mo.
App. 71).

App. 1910. While railroad companies
need not provide vcslihnled trains for pas-
sengers, if they do, they must exercise high
care to keep them reasonably safe, and must
exercise high care to keep the doors closed
awl traps on the platform in place while en
route, and a passenger, without knowledge
to the contrary, may conduct himself as

though it had fully performed such duty.
Johnston v. St. Louis & S. F. R. Co., 130 S.W.
413, 150 Mo. Apip. 304.

App. 3010. Where a railroad company
had no a gout at a station and no means for a

passenger to arrange with reference to his

baggage bofore hoarding the train, and the

passenger was required to go into the coach
to make his arrangements after hoarding the
train, he was not a mere volunteer or licensee
in so doing, but the company owed him the
duty of seeing that the doors through which
he was required to pass were reasonably safe,

treason v. St. Louis, I. M. & S. Uy. Co., 130
S.W. 4 LI, 141) Mo. App. 22.').

Where the door knob of the door to a pas-
senger coach, where a passenger was required
to go to arrange with reference to liis bag-
gage, was o close to the door casing that
when the door was closed a man's finger could
not be passed between them, this was suffi-

cient to charge the railroad company with
negligence. Id.

That the door of a baggage coach was
constructed in the way that doors to such
cars are ordinarily constructed does not re-

lieve the railroad couifNiny of the charge of
negligence, where the method of construction
was inherently negligent. Id.

App. 1912. A carrier of passengers must
keep its cars supplied with such reasonable
degree off heat as will keep its passengers, in

ordinary normal condition, in a reasonable
degree of comf ; >rt.Roark v. Missouri Pac.
Ry. Co., 147 S.W. 491), 163 Mo. App. 705.

App. 1C28. Railroad is not liable for
injuries caused by peelings on car floor, un-
less employees had knowledge or peelings were
there for period imputing knowledge. Jones
v. St. Louis-San Francisco Ry. Co., 5 S.W.(2d)

<g=o2f>0 (2). Statutory regulation*.
8ce explanation, page Hi.

Car of other carrier*.

App. 1915. A carrier is responsible for
tho <vpcration of the train to which a Pull-
man car is attached. Siegel v. Illinois Cent.
R. Co., 172 S.W. 420, 180 Mo. A/pp. 645.

C=>291. Railroad tracks and road-
bed*.

Evidence, see post, =31(5(1), 317(0), 318(7).
Pleading, see iwst, @=>314(2), 315(1).

Sup. 1S82. Whether the statute requir-
ing railway companies to construct ditches
and drains along the sides of their roadbeds
is regarded as intended for the protection of
the track of the company or for the protection
of the lands of adjacent proprietors or both,
it cannot be interpreted to menu that a rail-

way company shall anticipate and make pro-
vision for unprecedented floods, where such
ditches and drains are required to IK? con-
st ructed. Kllet v. St. Louis, K. C. & N. Ry.
Co., 70 Mo. 518.

Sup. 1899. In an action against a rail-

road for injury received in a wreck resulting
from the bent of a bridge being washed out,
the testimony showed that the strtum was
turbulent and dangerous, subject to sudden
floods, which frequently destroyed portions
of the bridge, which was an unsafe one, for
that locality, and, instead of being built on
stone abutments let down to bedrock, or on
sills bolted to the solid rock, was built on
posts, and, when any of these washed out,
bents were rested on ties or blocks placed on
the surface. The company knew that n great
rise had occurred in the stream the night be-
fore, but did not know of a heavy rain later
in the night. Held, that it was negligent
in running4 its train over the bridge the next
morning without inspecting it.Cobb v. St.
Louis & H. Ry. Co., 50 S.W. 894, 149 Mo. 009.

App. 1910. A carrier of passengers must
look out for ami remove such objects along
and adjacent to its roadway as may threaten
the safety of its passengers, and where

Consult Pocket Part for later cases. For explanation, see page iii.
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threatening objects, such as decayed trees,

stand immediately adjacent to the right of

way and are sufficiently menacing to evince

probable danger, it must exercise high cure

as to them, and must remove them when it

can do so without becoming a trespasser.

Rice v. Chicago, B. & Q. Ry. Co., 131 S.W.

374, 153 Mo. App. 35.

Rev. St. 1909, 3O49 (Rev. St. 1899,

1035 ; Ann. St. 1900, p. 898), authorizing rail-

roads to enter on the lands of any person and

cut down standing trees that may be in dan-

ger of falling on the trucks, making compen-
sation therefor, imposes a duty on a railroad,

subject to the statute as a part, of its char-

ter, and the railroad must look out for and

remove menacing trees standing adjacent to

the right of way, and, for its failure so to do,

it must respond in damages for breach of

duty. Id.

App. 1927. Railroad owed prospective

passenger, injured by block thrown up by

train, duty of exercising highest degree of

care in maintaining track and switches.

Thomas v. St. Louirf-San Francisco Ry. Co.,

293 S.W. 1051.

Street railroadi.

Admissibility of evidence, see post,

(4).

(1). In general.

Sup. 1892. It is the duty of a cable-rail-

way company, in supplying grips and brakes,

and in keeping them in repair, to anticipate

all such weather and conditions of track as

might reasonably be expected in such a cli-

mate. Shan> v. Kansas City Cable Ry. Co.,

20 S.W. 93, 114 Mo. 94.

App. 1894. In an action for injuries

caused by plaintiff's dress catching on a

threaded bolt on the platform of defendant's

street car, causing her to fall on the ground,

where there was no direct evidence that the

l>olt was an unusual appliance or dangerous,

the evidence was not insufficient ; the grava-

men of the complaint being that the bolt ex-

tended three-eighths of an inch above the

tap, and no direct evidence was necessary to

prove that a bolt in that condition is likely

to produce such accidents. Chartrand v.

Southern Ry. Co., 57 Mo. App. 425.

App. 1900. Where a passenger is injured

by being struck by a brake handle, the brake

being held by a "dog" working on a ratchet

wheel which was loosened in some way, al-

lowing the handle to swing around and hit

plaintiff, who was on the platform, the fact

that the injury would have been prevented if

the brakeman had held the brake with his

hand does not show conclusively a liability

of the carrier for the injury, as a carrier is

not obliged to take precautions against casu-

alties which were never known to occur be-

fore and which may not reasonably be ex-

pected. Holt v. Southwest Missouri Electric

Ry. Co., 84 Mo. App. 443.

App. 1900. Where the elbow of a street

car passenger was struck and injured by a

passing car, it appearing that the space be-

tween defendant's double tracks at the point
in question was so narrow that the cars would
rub or bump together in passing, and plain-

tiffs evidence showed that they did so, it

would be presumed that the tracks wore neg-

ligently constructed and maintained, author-

izing the jury to find defendant guilty of

negligence in operating cars over such tracks.

Smith v. St. Louis Transit Co., 97 S.W. 218,

120 Mo. App. 328.

App. 1911. Whore it is shown in an ac-

tion against a carrier for personal injuries

that a polo or trolley broke- in consequence of

its weakened condition, it devolves U.IM>H the

defendant to show the exorcise <*f the highest

practical degree of care. Donovan v. Kansas

City Elpuitcd Ry. Co., 138 S.W. <>79, ir>7 Mo.

App. 049.

App. 1910. To rondor a street car com-

pany liable for injury to passongor from for-

eign substance in its car and on tho steps, it

must appear that its employe*** knew, or

should have known, of the presence of tho

danger, and that they had a reasonable time

thereafter to remove it. Tevis v. United Rys.
Co. of St. Louis, 185 S.W. 738.

<g==j292 (2). Defect* in car*.

Sup. 1886. In an action against a street

railway company for damages for killing

plaintiff's minor child, the defendant is re-

sponsible for an injury resulting from the lack

of a gate on the front platform of its car, un-

der section 4, Acts 18G9 (Laws Mo. 207), pro-

viding that "no passenger shall be permitted
to get on or off any car by the front platform
while the car is in motion, and each car shall

be furnished with such adjustable gate or

guard as shall prevent it," notwithstanding
the provision of Act January 10, 1860, which
declares that "said railroads shall not be lia-

ble for injuries occasioned to persons by rea-

son of their getting on or off the cars by the

front or forward end of the car." Muehl-
hausen v. St. Louis R. Co., 2 S.W. 315, 91 Mo.
332.
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Sup. 3021. A street rnilway could not be

held negligent for maintaining u handhold on

a street car which contained a defect not dis-

coverable except by breaking the brass cast-

ing
1

holding the rail, where the handhold was

inspected from time to time by stepping on

the step and jerking on it, as far as injuries

to one not a passenger was concerned. Gallo-

way v. Kansas City Rys. Co., 233 S.W. 385.

App. 1904. A street car company is un-

der obligation to a person who attempts to

board u car at an unusual place without the

knowledge of the carmen, to use ordinary care

to keep the handrail used by passengers in

boarding and alighting in pro]er reiKiir.-

McCarty v. St. Louis & S. Ry. Co., 80 S.W. 7,

105 Mo.' App. 596.

App. 1909. Where a passenger was

thrown from the platform of a street car, IK-

fore it had stopixd at his destination, by a

defective board in the platform, which turned

his foot, the street car company was liable

for the injury. IIIackwell v. Metropolitan

St. Ry. Co.. 119 S.W. 456, 137 Mo. App. 054.

App. 1913. Tn detenuining whether a

street railroad company was negligent in fail-

ing to keep the stci>s of its car free from ice

and frozen slush, the obligation of high care

is to be considered in connection with the cir-

cumstances of the case, and whether prudent

persons would have anticipated the serious

results from the freezing of the deposits.

Craig v. Tutted Rys. Co. of St. Louis, lf>8 S.

W. 390, 175 Mo. App. 010.

When* the conductor of a street car

cleaned the steps before beginning a 14-min-

utes trip, his failure to clean the stcjiK again
before plaintiff alighted will not render the

defendant company liable, unless in the exer-

cise of a high degree of care the frozen slush

on the stops should have been observed. Id.

App. 1917. In freezing weather, and
when deposits of snow and ice are known to

be, or are likely to be, on the step, those in

charge of a street car are required to antici-

pate that a jwssenger might slip on the step.

Bate v. Harvey, 195 S.W. 571.

should have used care to avoid exposing pas-

sengers to danger, and the question as to his

negligence is for the jury. Seymour v. Citi-

zens' Ry. Co., 21 S.W. 739, 114 Mo. 266.

Sup. 1909. If a cross-beam on a pole car-

rying cross-wires to supi>ort the trolley wire-

has been placed nearer to the track than a

very careful person would have permitted
under like circumstances, and the company
knew of such condition, or by the exercise of

such high degree of care might have known
it in time to have remedied it, and prevented
injury to a passenger therefrom, and failed to

do so, it would be liable. Gardner v. Metro-

IK)litan St. Ry. Co., 122 S.W. 1068, 223 Mo.

389, 18 Ann. Cas. 1166.
,

Where a street railway company main-
tains a cross-beam carrying feed wires and
bolted to one of the poles supporting a cross-

wire which supix)rts the trolley wire, the

pole, cross-beam and wire are necessary parts
of the equipment used in furnishing motive

power, and the law imposes the same degree
of care in providing such equipment as it

does in furnishing safe cars in which passen-

gers may ride. Id.

ObBtrnctlonN on or near track.

Sup. 1893. Where plaintiff, while riding
on the steps of defendant's street car, was
knocked off by a derrick standing near the

track, the fact that the track had been moved
nearer the derrick on the day of the accident

tends to show negligence on the part of de-

fendant's driver, as he must have known of

its proximity to the cars, and for that reason

Elevators.

Burden of proof of contributory negligence,
see post, =316(1).

Elevators as carriers, see ante, @=235.
Instructions, see post, 3:M(S).

Sup. 1904. Where a paussenger was in-

jured in an elevator, that a metal projection

protruded from the floor directly in front of

the open side of the elevator cage, that the

removal of the projection was recommended
by an expert, and that the passenger's dress

caught on some obstruction or projection in

the elevator shaft, causing the injury, are

sufficient to show negligence in the mainte-

nance of the elevator, and justify the jury
in finding1 a causal connection between the

negligence and the injury. Goldsmith, v.

Holland Bldg. Co., 81 S.W. 1112, 182 Mo. 597.

App. 1893. It is the duty of owners of

elevators to make them reasonably safe for

the uses to which they are put, and in so do-

ing- they should exercise that degree of care

employed by reasonably prudent men in at-

taining the same end. Therefore an instruc-

tion is inaccurate which tells the jury that

"no inference of negligence can be made
against defendant in regard to said elevator,

If you find from the evidence that it is such
as is ordinarily used in like purposes by rea-

sonably prudent persons engaged in the same
kind of business." Mere usage by others is

Consult Pocket Part for later cases. For explanation, see page ill.
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not the sole criterion. Lee v. Publishers:

George Knapp & Co., 55 Mo. App. 390.

$=294. Management of conveyance*.

Contributory negligence, set* post, @330.
Instructions, see post, @321.
Presumptions and burden of proof, see post,

Questions for jury, see post,

$=295. In general.

(1). In general.

Sup. 1M)1. At the crossing of a horse
and a steam railway, the view of the latter's

track was obstructed until within 15 feet of

it. A horse car was driven slowly upon the

crossing*, without warning from a gateman
stationed at the crossing by the railroad com-

pany, until the horses were on the crossing,

when, as an engine approached on a down-
grade, the gateman shouted to the driver of

the horse car to stop, and commenced to low-
er the gates guarding the crossing, but, when
they were halfway down, shouted to him to

go on, and began raising the gates; others

shouted contradictory directions to him. The
driver stopped, or nearly so, but, before he
bad stopped, plaintiff, a passenger in the

horse car, in apprehension of a collision,

jumped from the car, and thereby was in-

jured. There was no real danger of a colli-

sion, nor from the driver's stamlixrint, any
appearance- of danger. lie bad his horses un-

der control, and when directed by the gate-
man to go on, continued to cross the track.

Tfctd, that there was no negligence on the

part of the driver which would render the

street-car company liable for plaintiff's inju-

ries. Kleiber v. People's lly. Co., 17 S.W.

946, 107 Mo. 240, 14 L. R. A. 613.

Sup. 1899. The degree of care that a
railroad company is bound to exercise for

the safety of its passengers is not limited to

the construction and equipment of the road,

but includes service thereon. Cobb v. Lindell

Ry. Co., 50 S.W. 310, 149 Mo. 135.

Sup. 190ft. Where the conductor of an

open street car knew that decedent's position
en the end of a seat, and in front of an upright
stanchion was not reasonably safe, it was his

duty to control the running of the car with
n dejrree of core proportioned to the danger
to which decedent was exposed. Van Horn
v. St. Louis Transit Co., 95 S.W. 326, 198 Mo.
481.

Sup. 1918. It was not negligence for

conductor and niotorman to leave street car
on slight incline, provided they first properly

secured car. Delfosse v. United Rys. Co. of

St. Louis, 201 S.W. 860.

Street railway was not responsible for

injuries to girl passenger who jumped from
car which began to move unattended down
slight incline on which it had been stopped
where railway was not responsible for car
eo moving. Id.

App. 1907. Where the engineer of a pas-
eenger train failetd to obey an order to stop
at a station where plaintiff, a passenger on
the train, alleged it was to meet and pass a
train gbing in the opjx>site direction, where-

upon the conductor suddenly and violently

stopi>ed the train by the application of the
nir from the rear, throwing plaintiff against
one of the seats and injuring her, defendant,
though chargeable with negligence in passing
the station, in violation of the order, causing,
the necessity for the sudden and violent stop-

jwige in order to prevent collision, was not

negligent in making the stop for that purpose.
Todd v. Missouri Pac. Ky. Co., 105 S.W,

071, 120 Mo. App. 684.

App. 1917. A carrier is not bound where
he keeps the irate on the rear coach fastened

to keep the door also fastened. Duly v. Pry-
or, 19S S.W. 91, 197 Mo. App. 583.

<5=a2f>.1 <2>. Mn^inKemeiit of elevator*.

Sup. 1903. When one passenger in an
elevator directs the operator to stop at a cer-

tain floor, it is not necessary for every other

passenger who desires to get off there to re-

l*eat the direction: but it is the oj^rator's

duty to stop long enough for the passenger
giving the direction, and any other passen-

gers who desire so to do. to alight. Becker v.

Lincoln Ueal Estate & Building Co., 73 S.W.
.
r
>81, 174 Mo. 240.

It is the oj>erator's duty before again
starting the ear, to use reasonable care to as-

certain if there are other persons in the act of

getting off. Id.

A carrier by elevator must allow reason-

able time for passengers to enter and leave

the car with safety in the exercise of ordinary
care. Id.

Sup. 1903. Where a passenger in an ele-

vator, relying on a signal for a certain iloor

given by his copansenger, attempts to follow
him in alighting at that floor, using1 due care,
and when he is in the elevator door the oper-
ator suddenly closes it, pinning the passenger
therein, and then raises the elevatw, and aft-

erwards, aware of the passenger's peril, low

This Digest is compiled on the Key-Number System. For explanation, see page iii.



6MD 299 CARRIERS =295(5)

era It, crushing the passenger between the floor

and the roof of the car, the operator is neg-

ligent, and the passenger IK entitled to recov-

er. Luekel v. Century Bldg. Co., 70 S.W.

1035, 177 Mo. 608.

App. 1891. Where it is not shown that

it is a dangerous operation to 01^11 the sate
of an elevator before the cage has stopped, it

cannot be said that injury to a boy 10 years
old, inflicted while he is thus opening the gate
at the request of the operator, resulted proxi-
mately from his compliance with such re-

quest. Smillie v. St. Bernard Dollar Store,
47 Mo. App. 402.

<g=2O3 (3). Duty to notify paaiienirera of
danger.

Sup. 1904. Where a street railroad, op-

erating cars on parallel tracks, uses cars

equipped with footboards on both sides for

gaining access to the seats, there is no duty
devolving on the company to post notices

warning passengers to keep off the inner

board, and its omission to do so is neither neg-

ligence nor evidence of negligence. Allen v.

St. Louis Transit Co., 81 S.W. 1142, 183 Mo.
411.

Sup. 1908. Where a conductor on a car
on which a passenger was killed by being
struck by a car on the adjacent track, going
in the opposite direction, saw the passenger
on the back platform in distress protruding
his head outside of the car and knew that the

passenger was oblivious of the danger and al-

so knew of the dangerous juxtaposition of the

cars passing on the other track, he was neg-

ligent in not warning the passenger of the

approaching and impending danger, from be-

ing struck by a car on the other track, in

time to have averted the danger. Gage v. St.

Louis Transit Co., 109 S.W. 13, 211 Mo. 139.

(=205 (4). Permitting? pftnuenffer to ride
In ciuujxeroiiM place.

Sup. 1900. Where the seat in defend-

ant's street car, which deceased occupied at

the time of the accident, was insecure, the

conductor would be presumed to have had
knowledge thereof, and deceased having been
thrown from the car because of her insecure

and dangerous position in connection with
the swaying of the car, it was immaterial to

plaintiff's right to recover whether the car
was running at an excessive rate of speed or
not. Van Horn v. St. Louis Transit Co., 95

S.W. 320, 198 Mo. 481.

App. 1917. If street car conductor know-
ing that passengers are riding on steps per-
mits them to continue there, it is his duty to

see that car is managed with highest degree
of care demanded by circumstances. Cooley
v. Dunham, 195 S.W. 1058, 190 Mo. App. 399.

To make it negligence as to deceased for
street car conductor to permit passengers to
ride upon step of car, it is not essential that
conductor should have known that deceased
was particular person upon step. Id.

Act* in emermenden.

App. 1905. The existence of a fight on a
street car between the conductor and a negro
passtnger, in which the conductor was stab-

bed, did not constitute such an emergency as
justified the motorman in stopping the car
so suddenly as to disable its motive power and
throw a passenger from the car and injure
her. Willis v. St. Joseph Ky., Light, Heat &
Power Co., 86 S.W. 567, 111 Mo. App. 580.

App. 1922. Where the motorman lost

control of a street car while going down a

hill, and jumped off, and the conductor ad-
vised plaintiff passenger to jump off, and she
did so, and was injured, plaintiff could plead
and submit to the jury two acts of negligence,
or either of them: (1) The negligence of de-

fendant in suddenly confronting plaintiff
with a real or apparent danger of imminent
injury on account of permitting the car to get
beyond control, thereby terrifying plaintiff
into yielding to the impulse or instinct of self-

preservation ; (2) negligence of conductor in

negligently giving the alarm to alight from
the car, and in advising and assisting plain-
tiff to alight, causing plaintiff to believe there
was imminent danger in remaining on the
ear. Ilellar v. Kansas City Rys. Co., 237 S.

W. 811.

To support a charge of negligence as to

passenger injured while jumping from street
car of which motorman lost control on a hill,

the peril must have been caused by negligence
of the street railway, apprehension of peril
from the standpoint of the passenger must
have been reasonable, and the appearance of

danger must have been imminent, leaving no
time for deliberation, and, on the other hand,
the danger must be judged by the circum-
stances as they appeared at the time, and not

by the result. Id.

Where motorman lost control of street

car on a hill, and conductor negligently ad-
vised and assisted woman passenger to alight,
in order to recover for negligence in giving
the advice, the passenger must prove that a
false alarm was given, causing her to believe
there was imminent danger in remaining on
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the car, and this belief must have been such

as an ordinarily prudent i>erson would have
entertained under the same circumstances,
and the passenger's action must have been

such as would probably have been taken by an

ordinarily prudent person, and must have
been unaccompanied with any contributory

negligence. Id.

<). Duty to avoid misleading pa-
ra a to movement* of train.

App. 1906. A carrier must exercise the

highest degree of care in protecting its pas-

sengers, and, in making announcements dur-

ing the transportation intended to influence

the actions of passengers, it must observe

such care as will make them intelligible to

the different classes of people usually found
in public conveyances and to guard against

possible misunderstanding. Laub v. Chicago,
B. & Q. Ry. Co., 94 S.W. 550, 118 Mo. App. 488.

$s295 (7). Effect of provision* of tatute
or ordinance*.

Sup. 1893. An act prohibiting passengers
from getting on and off street cars at the

front end, and providing that the carrier shall

not be liable for injuries received by passen-
gers violating it, does not relieve the carrier

from liability for so negligently managing its

car that a passenger is thrown from the front

platform. Seymour v. Citizens' Ry. Co., 21

S.W. 739, 114 Mo. 266.

Sup. 1899. The violation of a municipal
ordinance, regulating the running of street

cars, resulting in an injury to a passenger,
cannot be made the basis of a civil liability by
a mere allegation that such ordinance was in

force and binding on defendant, since it must
be alleged and proven that defendant agreed
to be bound by the ordinance. Byington v.

St. Louis R. Co., 49 S.W. 876, 147 Mo. 673.

(8). Duty an to pansenffer who haa
fallen off.

See explanation, page Hi.

Overloading or crowding,

Sup. 1925. Carrier not liable, if passen-

ger pushed from car by another passenger
while car standing still. Carlson v. Wells,

276 S.W. 26, 42 A. L. R. 1319.

. Rate of speed.

Sup. 1895. Plaintiff, while on defend-

ant's cable car, was thrown off by a sudden

jerk of the car while rounding a curve. Plain-

tiff knew that the cars went at greater speed
around that particular curve, and was
cautious to avoid being thrown off. There
was no defect in the appliances or in the con-

struction of the road, nor were the employe's

negligent. The evidence showed that the only

practicable way to round the curve was to go
at the speed of the cable; that the jerking
was greater or less as the cable was slack or

taut; that no method had been discovered to

avoid these difficulties. Held, that the ac-

cident was not of a character for which de-

fendant was liable. Hite v. Metropolitan St.

Ry. Co., 31 S.W. 262, 130 Mo. 132, 51 Am. St.

Rep. 555, rehearing denied 32 S.W. 33, 130 Mo.

132, 51 Am. St. Rep. 555.

App. 1910. It is no defense to an action

for i>ersonal injuries to a street car passenger,
by rounding a curve at too high a speed, to

show that such speed was usual, where it was
not unavoidable. Witters v. Metropolitan St.

Ry. Co., 132 S.W. 38, 151 Mo. App. 488.

App. 1915. An inference of negligence is

permissible where a street car motorman ran
his car at high speed past a wagon close to the

track when the car was so crowded that the

injured passenger had to ride on the step.

Moore v. Metropolitan St. Ry. Co., 176 S.W.

1120, 189 Mo. App. 555.

$=>298. Sndden jerks and jolts.

=>2O8 (i). in ffeneral.

Sup. 1891. Where, in a suit by a pas-

senger against a railroad company for per-
sonal injuries, it appears that plaintiff was
told by the porter of the train to go forward
two cars at the next station, and that, after

plaintiff started to go forward, the train start-

ed, jerking her off the platform, such starting
of the train constitutes negligence on the part
of defendant. Smith v. Chicago & A. R. Co.,

18 S.W. 971, 108 Mo. 243.

Sup. 1895. In an notion against a street

railway company for injuries to a passenger
resulting from being thrown off a car while

turning a curve, the rate at which the car

was going is immaterial, if it is shown that

its speed was improper. Gidionsen v. Union

Depot Ry. Co., 31 S.W. 800, 129 Mo. 392.

Sup. 1895. Where, in an action for in-

jury from being thrown from a cable car while

rounding a curve, the evidence clearly shows
that the accident was caused by a lurch of the

car on account of its speed, and that its speed
was necessary to carry the car around the

curve, a demurrer to the evidence should be

sustained. Hite v. Metropolitan St. R. Co.,

32 S.W. 33, 130 Mo. 132, 51 Am. St. Rep. 555,

denying rehearing 31 S.W. 262, 130 Mo. 132,

51 Am. St. Rep. 555.
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Sup. 1808. A common carrier of passen-

gers is bound to allow its passengers reason-

able time to enter and leave its cars, and,

while it may start before a passenger has been

seated, it must exercise the highest degree of

care that prudent and cautions persons would

uso and exercise under similar or the same

circumstances in starting its cars, so as not to

suddenly Jerk or jar him and thereby injure

him. Barth v. Kansas City Elevated Ry. Co.,

44 S.W. 778, 142 Mo. 535.

Sup. 1809. It appearing that jerks in

the running of cable cars are unavoidable, be-

cause of the slack in the rope, negligence will

not be imputed to the company merely be-

cause of such a jerk. Hartley v. Metropoli-

tan St. Ry. Co., 40 S.W. 840, 148 Mo. 124.

Sup. 1009. Where one while exercising

reasonable care was injured while boarding a

street csir by its sudden starting, and the serv-

ants in charge did not exorcise the highest

practical degree of care in starting the car,

the company was liable for the injuries sus-

tained. Wellmnn v. Metropolitan St. Ry. Co.,

IIS S.W. 31, 219 Mo. 126.

Sup. 1021. A street car passenger, suing

for injuries sustained from the jerk of the car

while ho was riding thereon, and was not get-

ting on or alighting, must allege and prove

that the jerk was unusual or extraordinary.

Layoook'v. United Rys. Co. of St. Louis, 235

S.W. 91, answering certified questions (App.

li>20> 227 S.W. 883.

Sup. 1025. Care required and what con-

stitutes violent or unusual jerk of car de-

pond on conditions. Meyers' v. Wells, 273 S.

W. 110.

Sup. 1027. It is actionable negligence

to oil use street car to give violent or unusual

jolt, causing injury to passenger. Laible v.

Wells, 290 S.W. 428, 317 Mo. 141.

Street car company must exorcise utmost

care in operating car so as not to jar or upset

passenger. Id.

Where street car starts with unusual or

violent jork, injuring passenger, company is

linblo, though jerk was necessarily incident to

starting. Id.

App. 1S83. Sudden stoppage of train.

Soo Condy v. St. Louis, I. M. & S. Ry. Co., 13

Mo. App. 588, memorandum.

App. 1890. Where a crowded passenger
train is standing at the station platform, it is

the duty of a common carrier to use the great-

est practical care in attempting to attach an-

other car to the rear of the train, and it is

liable for an injury to a passenger caused by
the jorking of the train in attaching such
car. Choate v. Missouri Pac. Ry. Co., 07 Mo.

App. 105.

App. 1000. A street railway company,
before sotting its cars in motion to cross a
street on the flagman signaling the car to

cross, is not required to give its passenger any
warning thereof, unless they are discovered

to be in a situation of danger, and it then be-

comes the duty of tho employes in charge of

the train to hold it until the danger is avert-

ed.- Pryor v. Metropolitan St. Ry. Co., 85 Mo.

App. 3C7.

Tho starting of a car while a passenger is

standing in the aisle is not ordinary negli-

gence, oven if it be known to tho conductor in

charge of the car that the passenger is stand-

ing, unless the car is started with an unusual

jork, or tho car is unskillfully handled by the

gripman. Id.

In an action against a street railway

company to recover damages sustained by a

passenger, it appeared that the car suddenly
started and threw plaintiff, while standing in

tho aisle of tho car, into a seat, causing in-

juries complained of. Tho car approached a

street where, by tho ordinances of the city,

it was required to stop until signaled by a

flagman to proceed. The stoppage of the

train was not made to allow passengers to en-

tor or leave tho cars, the rules of the company
and the ordinance of the city forbidding it to

do so. While the car was standing, waiting
to cross, on being signaled by the flagman,

plaintiff, to allow a passenger to get into the

aisle of a car, arose and stood in the aisle, and
while standing there, the car started forward
and plaintiff was thrown into a seat, causing
the injury. 7/r/rf, that instructions declaring
that the employes in charge of the train were
bound to know plaintiff's peril and to give
him a warning before starting, whether they

actually know of his peril or, by the exorcise

of reasonable care could have known it, was
erroneous. Id.

App. 1003. Evidence of a passenger on
a street car that she was thrown from the

body of the car into the street by a suddon
lurch thereof is sufficient to authorize a find-

ing that there was such an unusual and severe

lurching thereof as to constitute negligence.

Ilgos v. St. Louis Transit Co., 77 S.W. 03, 102

Mo. App. 520.
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App. 1904. Where a railroad train has
almost stopped at a station, a sudden jerk in-

juring a passenger is negligence. Moorman
v. Atchison, T. & S. F. Ky. Co., 78 S.W. 1089,
105 Mo. App. 711.

App. 1904. In an action by a passenger
for injuries sustained by reason of cars col-

liding with each other and causing a violent

jar of the car in which the passenger was
riding, an instruction that, though the jury
might believe that the train broke into two
parts and that the two parts collided and
caused a jar, yet if such jar was not greater
than the jars usually incident to the operation
of such trains, then plaintiff must be held to

have assumed the risk, and could not recover,
was erroneous, because it is not the magnitude
nor the insignificance of the cause that pro-
duced the injury which regulates the liability,

but the question is whether there was want
of care on the part of the company. Holland
v. St. Louis & S. F. R. Co., 79 S.W. 508, 105
Mo. App. 117.

App. 1904. Where a passenger notifies

the conductor that she wishes to alight, and
the car slows up on nearing the place, but
starts suddenly when she is preparing to

alight, she may recover for injuries resulting
from being thrown to the ground by the jerk.
Kroner v. St. Louis Transit Co., 80 S.W. 1)15,

107 Mo. App. 41.

App. 1905. Where the passengers on a

freight train had received an invitation to get

off, arid the car had come to a stop, and, as a

passenger was moving out, the carrier's serv-

ants, without any warning, moved the train

with such force and suddenness as to send the
car forward with a greater jump or jerk than
witnesses in years of experience had ever

known, the carrier was liable for whatever
injuries resulted to the passenger from the
act. Judgment (1904) 84 S.W. 175, affirmed on

rehearing. Young v. Missouri Puc. Ky. Co.,
88 S.W. 767, 113 Mo. App. 63C.

App. 1007. A passenger who shows that
the car stopped at a crossing to permit pas-
sengers to illicit, and that he, while alighting,
was thrown from the car by reason of the
sudden starting thereof, establishes his right
to recover. Ohio v. Metropolitan St. Ry. Co.,
103 S.W. 142, 125 Mo. App. 710.

App. 1908. The conductor in charge of
a car called the name of a street. A passenger
gave a signal for the car to stop. The ear

stopped before reaching its usual stopping
pin co, but near to it, and the passenger at-

tempted to alight, when the car suddenly

started, causing injury to her. 7/e/cf, that the

passenger had the right to assume that the
car had stopped for the purpose of letting her

alight, and it was the duty of the conductor to

learn whether any passengers were preparing
to alight before starting the car. Hufford v.

Metropolitan St. Ry. Co., 109 S.W. 1002, 130
Mo. App. 638.

App. 1908. Although a passenger on a
treet car is attempting to alight before the car
has come to a stop, yet it is culpable negli-

gence in the conductor, knowing what the pas-
senger is doing, to cause the car to be sudden-

ly started forward with such suddenness and
force as to throw the passenger to the ground.
Peck v. Springfield Traction Co., 110 S.W.

659, 131 Mo. App. 134.

App. 1909. A carrier admitting passen-
gers on the rear coach of a train while conch-
es are being coupled thereto fails to exercise
the high care imposed on it for the safety of
its imsengers when the coaches are shoved
against the train with dangerous violence.

Wise v. Walmsh R. Co., 115 S.W. 452, 135 Mo.

App. 2.'!0.

App. 1!K)9. Tt is the duty of railroads to

operate their pa sponger trains so as to avoid

unnecessary
1

jars und lurches that may injure
passengers while moving about in a car.

Plucks v. St. Ixiuis, T. M. & S. Ry. Co., 122
S. W. 3JS, 14.3 Mo. App. 17.

App. 1910. If a street car passenger is

about to reach his destination, and as the
car is stopping he proceeds to the platform
or steps to n light when the car stops, then
if those in charge of the ear starts it with
a sudden jerk, and the passenger thereby
sustains injuries, the carrier is liable, but
the mere starting of a car with a sudden
jerk causing injury to a passenger at a time
when those in charge- of it do not know, and
have no reason to know, that the passenger
is about to alight, does not constitute a cause
of action. Ely v. Southwest Missouri R. Co.,
125 S.W. 833, 111 Mo. App. 70S.

App. 1910. To start 41 car with a sudden
jerk while the passenger is alighting is evi-

dence of negligence, in an action by tlie pas-
senger for resulting injuries. Cooke v.

Springfield Traction Co., 129 S.W. 2(>5, 144
Mo. App. 451.

App. 1910. Where plaintiff, a passenger
on defendant street railroad's car, was prom-
ised by the conductor that tho car would stop
at a usual stopping place, and, on the car's

wlowing down, stood on the step, holding to
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the handrail, but through a sudden Jerk of

the car resulting from acceleration of speed
wus thrown to ithe ground and injured, de-

fendant was liable; plaintiff being entitled to

rely on the conductor's invitation to be pre-

pared to alight. Chalmers v. United Rys.

To. of St. Louis, 131 S.W. 903, 153 Mo. App.
55.

App. 1011. Where a street car on the

signal of a passenger slows down at a cus-

tomary stopping place, and the passenger

prepares to alight, it is negligence for those

in charge of the car to suddenly start it Just

before making the stop. Mustek v. United

Jlys. Co. of St. Louis, 134 S.W. 31, 155 Mo.

App. 64.

App. 1011. The starting up suddenly

<and without warning of an electric car, with

force enough to throw a departing passen-

ger, and then stopping it again after going

two or throe feet, all this after it had come
to a complete stop at the regular slopping

place, is not a usual and ordinary movement
of the car, on which negligence cannot be

predicated. Elliott v. Metropolitan St. Ry.

Co., 138 S.W. 663, 157 Mo. App. 517.

App. 1012. A street car c<ni>any, whose

vehicle is started before incoming passengers
have seated themselves, is liable if it is start-

ed so violently that they are injured. iiabriel

v. Metropolitan St. Ry. Co., 148 S.W. 108, 104

Mo. App. 50.

App. 1913. A street car company is not

liable for injuries to a passenger thrown from

ft car by a jerk in coining to a stop, unless

the jerk is an unusual one. Bobbitt v. United

R.VH. Co. of St. I^ouis, 153 S.W. 70, 109 Mo.

App. 42 J.

A street cur company is liable for inju-

ries to a passenger thrown to the ground by
a sudden jerk in starting the car without

warning while the passenger is prewiring to

alight, whether or not the jerk is an extraor-

dinary one. Id.

App. 1015. The term "violent stop," as

applied to the stopping of a street car, must
be given a relative moaning in keeping with

the circumstances of the particular case.

Allen v. Dunham, 175 S.W. 135, 188 Mo. App.
193.

App. 1915. The starting of a street car

without any sudden jerk was not negligence

as to a passenger standing on the rear plat-

form, holding to the handrail, but would be

negligence as to a passenger who had placed

one foot on the platform and was raising the

other foot to the platform. Bennett v. Met-

ropolitan St. Ry. Co., 180 S.W. 1050.

App. 1910. Facts as to obstruction of

aisle by grips and sudden stopping of train,

causing passenger to trip over grip, and sud-

den starting as he was rising, held to show
breach of carrier's duty. Abernathy v. Lusk,
182 S.W. 1049.

App. 1916. Jf the operatives of a street

car had neither knowledge that a passenger
had arisen, nor reason to suppose she would
arise, from her scat to leave the car, it was
not negligence to accelerate the speed of the

car with such a jerk as would not injure a

passenger who was seated, although sufficient-

ly violent to throw one down if standing.
Modrell v. Dunham, 187 S.W. 501, 564.

Motorman livid negligent in causing a car

to suddenly jerk after it had slowed up, and
the conductor had called the street after tell-

ing a passenger she would be let off at such

street. Id.

App. 1917. When street car on which

passengers were standing on steps was pro-

ceeding at moderate sneed and suddenly
jerked forward, sudden movement was prima
facie unnecessary and negligent. Cooley v.

Dunham, 195 S.W. 1058, 190 Mo. App. 399.

App. 1920. Where plaintiff had already
Ixx-omo a passenger on a car and paid his

fare, and was standing upon the back plat-

form and was injured by reason of a jerk,

it was incumbent on him to allege and prove
that the jerk or lurch which caused the in-

jury was an unusual or extraordinary jerk,

and one not incident to the ordinary opera-
tion of the car. 1-aycock v. United Rys. Co.

of St. Iuis, 227 S.W. SS3, certitied questions
answered (Sup. 1919) 235 S.W. 91.

App. 1922. A passenger suing for inju-

ries caused by the sudden stopping of a street

car while running between stops must show
that the jerk or stop was unusual to make
a case. Katon v. Kansas City Rys. Co., 241

S.W. 983.

App. 1923. A carrier of passengers owes
them the duty of either waiting a reasonable

timo for them to be seated or of starting the

car with a gradual motion so as to not throw
them down. Rhodes v. Missouri Pac. R. Co.,

255 S.W. 1084, 213 Mo. App. 515.

App. 1928. Street railroad held not lia-

blo for injuries to passenger on sudden stop-

ping of car to avoid injuring automobile driv-

er.- Graber v. Wells, 7 S.W.(2d) 719.
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(2). Freight train*.

Sup. 1001. Plaintiff boarded a freight
train in the switch yards, before it had
reached the station, when it stopped at u
water tank. The station agent told plaintiff

thait he should get on at the water tank.

As the train approached the station, plaintiff

stepped out of his seat to take off his over-

coat, and while so occupied was violently

thrown across the seats, by the train stop-

ping at the station, receiving injuries. Plain-

tiff testified that he knew freight trains had
to have more or less slack in the couplings,

which caused jolts in starting or stopping.

There was no evidence of defects in truck,

train, or appliances, or any want of skill in

the handling of the train, or that it stopped at

an improper place. Held, that the shock was
an incident necessary in the running of

freight trains, which the plaintiff will be

deemed to have assumed. Wait v. Omaha,
K. C. & E. R. Co., 65 S.W. 101*8, 165 Mo. 612.

Sup. ItHX). A carrier was not liable for

injuries to a passenger riding in a caboose,

owing to the jar on the stopping of the train,

where the jar was not sufficient to throw the

Iassenger from his feet and there was no
evidence of any defect in the construction

of the roadbed or train or of any negligence
in the (management thereof. Hedrick v. Mis-

souri Pac. Ry. Co., 0., S.W. 268, litt Mo. JOl.

App. 1SJKJ. A passenger on a freight
train could not recover for an injury owing
to the jolt of the car, it appearing that the

jolt was caused by the taking up of the

"slack" in the train when the locomotive

reaching an ascending; grade. (iiiffey v. llan-

nilxil & St. J. R. Co., W Mo. App. 462.

App. 1003. Where a passenger on a

freight train was injured by a fall caused by
a sudden jolt in the stopping of the train, but

there was no evidence of any defect in the

railroad's tracks, train, or appliances, nor

tending to show any want of skill or care on
the part of its employes in the management
of its train, or that it wn stopj>ed in a

negligent manner, there was no liability on
the part of the railroad for such injuries.

Portuchek v. Wabash R. Co., 74 S.W. 368,

101 Mo. App. 52.

App. 1004. While a passenger on a

mixed train assumes the risk of jars and
concussions incidental to its ordinary opera-

tion, he docs not assume the riwk of a jar
occasioned by a collision between the cars aft-

er the parting of coupling, though it is no

greater than those which are customary.

Holland v. St. Ix>uis & S. F. R. Co., 70 S.W.
508, 105 Mo. App. 117.

App. 1005. A Jerk resulting from the
movement of a freight train does not consti-

tute negligence, unlcws it is so extraordinary
as to be attributable to the unskillful han-
dling of tht engine, or some similar cause.

(15MM) Young v. Missouri Pac. Ky. Co., H4 S.

W. 375, affirmed 88 S.W. 767, 113 Mo. App.
636.

App. A passenger on a freight train nec-

essarily assumes the risk of i>eril8 arising
from jolts, jars, or lurches ordinarily inci-

devt to the oration of such trains. ilOOS)
Hawk v. Chicago, H. & Q. Ry. Cx., 108 S.W.
1110, 130 Mo. App. 05M; (1013) Farmer v.

St. Ixmis, I. M. & S. Ry. Co., 161 B.W. 1127,

17K Mo. App. 570; (1016) Provanee v. Mis-

souri Southern R. Co., 1X6 S.W. 055.

App. 1010. One taking passage on a

freight train assumos Ihe risk of injury from
such jars tmcl movements as are incident to

its operation, if its jwirts are well construct-

ed and in good repair, and it is projxTly op-
erated on a safe track. Ray v. Chicago, K.

& Q. Ry. Co., 126 S.W. 543, 147 MO. App.
332.

App. 1012. The management of a freight
car louded with household goods and live

stock licM negligent so as to make the car-

rier liable for injuries to the i>ertfon in the

car. Richmond v. Missouri Pac. Ry. Co., 144

S.W. 16S, 162 Mo. App. 422.

App. 1016. A railroad is liable for dam-
ages suffered by a passenger on a mixed train

only when the injury results from an un-

usual or extraonlinary jerk, jolt, jar, or sud-

den iiiovennent. Rissmiller v. St. Louis & H.

Ry. Co., 1X7 S.W. 573.

<=>299. Failing other vehicle! or
objects.

Setting down passengers, see post, @=>303.

Sufficiency of evidence, ee post, @= 318.

Sup. 1S03. Where plaintiff, while riding
on the step of defendant's street car, was
knocked off by a derrick standing near the

track, the fact that the track had been moved
nearer the derrick on the day of tjie accident

tends to show negligence on the
part

of de-

fendant's driver, as he must havt known of

its proximity to the oars, and for that rea-

son should have used care to avojd exposing
passengers to danger, and the question as to

his negligence is for the jury. Seymour v.

Citizens' Ry. Co., 21 S.W. 730, 114 Mo. 200.
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Sup. 1900. Plaintiff, who was a newsboy
and In the habit of boarding defendant's cars
to sell his papers, jumped on the front end of

a moving ear, and, after passing along the
footboard to the rear, was injured by l>eing

struck by the tongue of a wagon standing on
the street. The oar was moving at a moder-
ate rate, and the motorman was looking for-

ward, and defendant had made ineffectual ef-

forts to prevent newsboys from jumping on
its cars. Jleld, that defendant was not guilty
of negligence, and a verdict in its favor was
proper.- Padgltt v. Moll, 60 S.W. 121, 15!> Mo.
1JM, 52 I/. IL A. 8.14, 81 Am. St. Rep. 347.

App. 1878. It is not the duty of a con-

ductor to warn iwissengers that, if they al-

low their anus to project from the windows
of the car, they my IK* injured by cars pass-

ing on a parallel track. Miller v. St. Louis
R. (V)., 5 Mo. App. 471.

App. 19O2. Failure of a motorman to

ring t|je gong as his oar approaches another
car on the next track going in the opposite
direction, and stopping to allow passengers
to alight, was negligence. llornstoin v. T'nit-

ed Ryk Co. of St. Louis, 70 S.W. 1103, 07

Mo. App. 271.

<=>3OQ. Collision.

<Jnosti0ns for jury, see post, <=,>20.

Sufficiency of evidence. MH> post, <=:tt$.

SUfc. 1SS9. It appeared that the caboose

in whifli plaintiff was sleeping when injured
had lifcome detached from its engine and
train, '^ud wns resting at the foot of a long

downside, when the forward part of a

freight train, which had separated and be-

come unmanageable, ran Into it from the rear,

causing the injury. The trainmen on the

caboose knew that there was a freight train

iu the rear; that it would reach them on a

long downgrade; that freight trains were lia-

ble to become detached, when they would
not be under control ; and that there was
frost on the rails. The rear train could 'have

been heard for two miles, but the trainmen

flagged it only a fourth of a mile from the

caboose, without warning plaintiff. Held,
that they were guilty of gross negligence.
Whitehead v. St. Louis. I. M. & S. Ky. Co.,

11 S.W. 751, 99 Mo. 2(J3, G L. R. A. 400.

Sup. 1890. A cable railway company Is

in duty bound to stop its car and let them
remain at rest long enough for persons to get
off and on with safety, and the servants in

charge of an approaching train are in duty
bound to govern their conduct accordingly.
Weber v. Kansas City Cable Ky. Co., 12 S.

W. 804, 100 Mo. 194, 7 L. R. A. 819, 18 Am.
St. Rep. 541, rehearing denied 13 S.W. 587,
100 Mo. 194, 7 L. R. A. 819, 18 Am. St. Rep.
541.

Sup. 1895. Evidence that plaintiff was
in one of defendant's sleeping cars, and that
the train was stopped at midnight, when part-
ly across the line of an intersecting road, and
allowed to remain across the track for five

minutes, without any attempt being made to
flag the trains of the other company, and
that a train of the latter company collided
with the car in which plaintiff was, justifies
a finding that defendant was negligent.
Clark v. Chicago & A. R. Co., 29 S.W. 1013,
127 Mo. 197.

A railroad company which allows a train
filled with passengers to remain standing
across the track of an intersecting road can-
not, in defense to an action by an injured
passenger, allege that it relied on the observ-
ance by the employes of the latter road of a
statute requiring trains of intersecting roads
to come to a full stop before going over cross-

ings. Id.

Sup. 1S99. A street-railroad company
may be liable to a passenger for injuries re-

sulting from a collision caused by the con-
ductor's want of a high degree of care in pre-
venting a collision with a -hook and ladder
wagon going to a fire, as well as a want of
a high degree of care by the gripman. Ol-
sen v. Citizens' Ry. Co., 54 S.W. 470, 152 Mo
41>(J.

Sup. 1903. Where plaintiff was injured
in a collision between an electric car, on
which he was riding, and a car on which the
president of the defendant company was rid-

ing, and the president knew there was another
car out which would come in some time that
evening, it was negligence for him to run his
private car at a high rate of speed around
a curve, where a coming car could not be
seen, or to run it over that part of the road
without taking proper precautions to prevent
a collision with such incoming car. Hennes-
sy v. St. Louis & S. Ry. Co., 73 S.W. 162, 173
Mo. 8(S.

Sup. 1922. A passenger on a street car
was entitled to leave it when she saw a de-
fective car running backward down a hill

and that a collision was imminent, and was
entitled to damages for injuries resulting
when thrown to the street by such collision
while in the vestibule attempting to alight.
Walquist v. Kansas City Rys. Co., 237 S.W.
493.
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App. 1888. Where the drivers of two

street railway companies approach an inter-

section of their tracks, and each has the

means of seeing the vehicle of the other in

time to stop his own vehicle before arriving

at the point of intersection, and has control

of his own vehicle so as to be able to stop

it, but fails to do so and a collision occurs,

there is evidence of negligence in both drivers.

Kuttner v. Lindell Ry. Co., 29 Mo. App.

502.

App. 3894. Where there was- no statute

or city ordinance requiring a street car com-

pany to keep a watchman where its tracks

crossed railroad tracks, it was error to in-

struct that it was the duty of the company to

do so irrespective of whether the failure to

do so was negligence. Jacquin v. Grand Ave.

Cable Co., 57 Mo. App. 320.

App. 1807. A street car company is re-

sponsible for damages to a passenger caused

by a collision between car and a vehicle not

only in cases where its employe
1

in control

of the car saw the impending danger in time

to avoid it, but as well where by the exer-

cise of proper care he might have discovered

it in time.- Parker v. Metropolitan St. lly.

Co., 69 Mo. App. 54.

App. 1901. The act of a railroad in mov-

ing a north-bound train on its south-bound

track because the north-bound track was

blockaded with cars, at night, with the ca-

boose in front containing passengers, and

without the necessary and usual signals to

prevent danger, was Hie grossest negligence.

Fleming v. Kansas City Suburban Belt R.

Co., 89 Mo. App. 129.

App. 1903. In an action for injuries

to a passenger, an instruction that defendant

was liable if plaintiff was injured in conse-

quence of a head-end collision of its cars, if

defendant's servants in charge of the car

could have prevented such collision by the

exercise of that high degree of care which
would have been exercised by careful, skill-

ful, raflroad employed under similar circum-

stances, was a correct statement of the law.

Robinson v. St. Louis & S. Ry. Co., 77 S.W.

493, 103 Mo. App. 110.

App. 1905. In an action against a street

car company for injuries to a passenger in

consequence of a car running into the car

on which plaintiff was riding, the testimony
of the motorman that he was unable to con-

trol the car on account of the slippery condi-

tion of the track, caused by loose leaves that

had fallen on it and had been allowed to re-

main, shows negligence in failing to keep the

track in a reasonably safe condition. Haas
v. St. Louis & S. Ry. Co., 90 S.W. 1155, 111

Mo. App. 706.

App. 1906. The statute requiring street

car companies to bring their cars to a stop

before crossing a railroad track and send

an employ^ forward to look out for trains,

makes no exception to tracks where the view
is unobstructed or where the railroad main-

tains- gates. Mulderig v. St. Louis, K. C. &
C. R. Co., 94 S.W. 801, 116 Mo. App. 655.

App. 1906. The motorman of a street

car, on which plaintiff was riding, drove the

same onto an embankment, where the tracks

were so close that cars could not pass. At
this time, a car having the right of way ap-

proached from the opposite direction, a third

of a mile away, and could have been seen

by the motorman, but he failed to stop ihis

car. The motorman of the car having the

right of way saw the danger, and stopped his

car before it reached the danger point, but a

collision occurred, the only excuse given for

which being the slippery state of the rails.

Held, that the motorman of the car on which

plaintiff was riding was guilty of gross negli-

gence. Goodloe v. Metropolitan St. Ry. Co.,

96 S.W. 4S2, 120 Mo. App. 194.

App. 1908. It is the duty of the conduc-

tor of a street car, as well as the motorman,
to use all means at hand to prevent colli-

sion with a fire department hose wagon at u

street crossing, if he could have discovered

the approach of the wagon by the exercise

of ordinary care in time to have averted a

collision ; the railroad company being re-

sponsible ulike under such circumstances for

the negligence of either conductor or niotor-

man. -Williamson v. St. Louis & M. R. R. Co.,

113 S.W. 239, 133 Mo. App. 375.

App. 1911. A motorman operating a car

across a railroad crossing must hold his car

in a place of safety until the crossing is clear,

and until it is beyond the action of a train

resulting either from its recoil or the revers-

ing of its engine, and for him to run his- car

in immediately behind a slowly receding

string of cars that may stop and return is

negligence, notwithstanding any signal from
tho flagman. Augustus v. Chicago, R. I. &
P. Ry. Co., 134 S.W. 22, 153 Mo. App. 572.

A motorman operating a car on a rail-

road crossing must know of the presence of

trains there, and he cannot attempt to cross

so long as a train is in striking distance, and
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the failure of a brakemnn on the train to

warn the motorman of the approach of the

train does not affect the charge of negligence
of the inotorinan. Id.

App. 1020. It Is the duty of the opera-
tives of a street car approaching a railroad

crossing to use the highest degree of care to

ascertain if there is any train closely ap-

proaching the crossing, to prevent injury to

passengers on the street car. Bergfeld v.

Dunham, 228 S.W. 8'Jl.

<g=?3Ol. Derailment of railroad
cars.

See explanation, page Hi.

$=>302. Protection of paienger from
incidental dangers.

Proximate cause of injury, see post,

2 (1). In general.

App. 3878. A conductor on a street car

is not hound to warn a passenger not to put
his elbow out if lie sees it on the sill of the

window, nor to watch to see that passengers

keep their elbows inside of the car. Miller

V. St. Louis K. Co., 5 Mo. App. 471.

App. 11)03. Whore the perilous position
of a passenger standing on the steps of the

roar platform of a rapidly moving street car

was seen by the conductor, who was attempt-

ing to board the car, it was negligence on

tho part of the conductor to mount the steps
in such manner as to collide with tho passen-

ger and throw him to the ground. Fleming v.

St. Louis & S. Ky. Co., 74 S.W. 382, 101 Mo.

App. 217.

<&za.'tO2 (3). Duty to protect pmmenger
from fnlliiifr or f!.vlnjg object*.

App. 1019. A railroad was not negligent
in failing to screen passenger coach windows
to prevent cinders from injuring a passenger.
Malone v. St. Louis-San Francisco Ity. Co.,

213 S.W. 804, 202 Mo. App. 4N<).

<z=>UO2 (3). Injnricn canned ly opening? or
HlmttliiK door.

Sup. 1021. Where an interurban car

equipped with an automatic sprint; device to

keep a door open was operated with the door

open while the car was in motion, it was
the duty of the carrier to keep tho catch or

spring in good condition. Anderson v. Kan-
sas City Kys. Co., 233 S.W. 203.

App. 1015. An injury to a passenger
hurt when tho porter opened the door of the

toilet room in a car lichl not an accident, but

one for which the carrier was liable. Ward

v. Kansas City Southern Ky. Co., 175 S.W.
2!>3, 189 Mo. App. 305.

App. 1025. Carrier not liable for failure
to keep coach toilet door closed, resulting in

injury to passengcrV hand. Crabtree v. St.

Louis & S. F. 11. Co., 273 S.W. 1104, 218 Mo.
App. 30G.

<=>3O3. Setting down pngacnperi.
Condition and use of premises, see ante, C=>

286.

Contributory negligence of person injured, see

post, C=>333.

Injuries received after passenger is set down
at improper place. HCO ante, <=>271, 272.

Instructions, see post, <321.
Persons accompanying passengers, see post,

Plo.iding and proof, see post, O=>r>15(l).

Presumptions and burden of proof, sto post,
=>31.

Proximate* cause of injury, see post, C=>f>0".

Questions for jury, see post, C=>320.

Terminating status as passenger by delay
in alighting, see ante, <=>247(1).

<g=:tO3 (1). In general.

Sup. 1870. A railroad company is bound
to exercise the strictest vigilance in carrying
passengers to their respective destinations

and in setting them down safely, and are

responsible for want of care and foresight in

doing it, and are amenable for the direct nrd
immediate consequences of errors committed

by them. Kelly v. Hannibal & St. J. 11. Co.,

70 Mo. 004.

Sup. 18S7. Where the servants of a com-
mon carrier afford jia^soi'gers a reasonable

fimo to leave the cars after arrival at their

destination, they have the right to presume
after tbe expiration of such reasonable period
that all the passengers whose place of do"-

tination is reached have left the cars. Unit
v. SI. Louis. 1. M. & S. Ily. Co.. 7 S.W. 1, 1)1

Mo. 2.-r>, 4 Am. St. Hep. 374 ; Id., 7 S.W. f>.

Where a reasonable time has elapsed after

arrival at, the destination, it is no part of tho

duties of the servants of a carrier to make
personal insiwction of or to interrogate the

remaining passengers to see whether they
Intend to leave the cars, and if it appears that

passengers similarly situated as the party

complaining safely left the cars prior to any
accident, this would afford ground for legiti-

mate inference that sulftVient time had been

granted to the plaintiff suing for negligent in-

jury to have alighted in safety. Id.
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Sup. 1888. An instruction that a railroad

is bound to exercise the strictest vigilance in

carrying passengers to their destination, and
in setting them down thereat, is erroneous,
the conductor's duty in that respect being

merely to announce the station and give the

passenger a reasonable opportunity to leave

the cars. Hurt v. St. Louis, I. M. & S. By.

Co., 7 S.W. 1, 94 Mo. 255, 4 Am. St. Rep. 374.

Sup. 1903. It is the duty of the operator
of an elevator to give passengers therein a

reasonable opportunity to pass safely from
the elevator, and if he sees, or by the exer-

cise of ordinary care can see, that a passen-

ger is in the act of leaving the elevator, it is

his duty to hold the car until the passenger
has made his exit in safety. Luekel v. Cen-

tury Bldg. Co., 76 S.W. 1035, 177 Mo. 008.

Sup. 1904. A carrier is bound to exer-

cise the greatest care consistent with the

practical operation of its cars toward a pas-

senger, not only while he is on the car, but

also until he has alighted in safety. O'Brien

v. St. Louis Transit Co., &4 S.W. 939, 185

Mo. 263, 105 Am. St. Rep. 592.

Sup. 1923. A carrier owes the same high

degree of care to discharge a passenger at his

destination in a safe manner and place as is

required for his safety while in transit.

Payne v. Davis, 252 S.W. 57, 298 Mo. 645.

App. 1881. If the employe's of a carrier

direct passengers where to leave the car, they
are bound to use reasonable care to avoid in-

jury to the passengers. Chance v. St. Louis,
I. M. & S. By. Co., 10 Mo. App. 351.

App. 1892. A railway company selling a

passenger a ticket for a designated station im-

pliedly obligates itself to stop its train and
remain at the station a sufficient length of

time for the passenger to leave the train in

safety. Richmond v. Quincy, O. & K. C. Ry.

Co., 49 Mo. App. 104.

App. 1899. Where a railway company
did not stop its train at the station of a pas-

senger's destination, or if it did stop it did

not stop a sufficient length of time to afford

the passenger a reasonable opportunity to

leave the same, or if it stopped the car in

which a passenger took passage at a place
where it was dangerous or inconvenient for

her to leave the car, the company is guilty
of such a breach of duty as to render it liable

to any injury resulting to the iwissenger there-

from. Deming v. Chicago, R. I. & P. Ry. Co.,

80 Mo. App. 152.

App. 1901. A carrier is bound to put the

passenger off at a safe place, and in doing so

must exercise the highest degree of skill and
care. Atkinson v. Pacific Ry. Co., 90 Mo.

App. 489.

App. 1904. One having been accepted as
a passenger on a railway train, the railway
company was bound to exercise the highest
degree of care of a prudent person under
similar circumstances for the person's safety,
and to be held to a strict responsibility there-

for ; and this rule is applicable where a train
has stopped and a passenger is in the act of

leaving one of its coaches. Moorman v. Atch-

ison, T. & S. P. R. Co., 78 S.W. 1089, 105 Mo.

App. 711.

App. 1904. While common carriers are
not insurers of the safety of passengers, and
are only answerable for casualties attributa-

ble to neglect of duty, yet the degree of care

imiKjsed upon them to secure the passenger's

safety while he is getting off the vehicle is

of the same lofty degree as that imposed
while he is in course of transit. McKinstry
v. St. Louis Transit Co., 82 S.W. 1108, 108
Mo. App. 12.

App. 1907. Where a passenger on an
elevated street railway informs the conduc-
tor of her destination, the place thus desig-
nated being a regular stop, it is his duty to

call such destination or otherwise notify her,

and to stop the car a reasonably sufficient

time for her to alight. Stevens v. Kansas
City Elevated Ry. Co., 105 S.W. 26, 126 Mo.
App. 619.

App. 1908. A passenger may rely on
the promise of the conductor that he will let

the passenger off at a designated place where
passengers are regularly received and dis-

charged and he need not give notice by ring-

ing the bell of his wish to leave the car at

such place. Moeller v. United Rys. Co. of

St. Louis, 112 S.W. 714, 133 Mo. App. 68.

A conductor accepting the notice of a

passenger to stop the car at a designated
point for him must without further notice

signal the motorman to stop the car at the

designated point, and must see that the pas-

senger is afforded an opportunity to alight in

safety. Id.

App. 1910. A carrier is required to ex-

ercise the same degree of care for the passen-
ger's safety while he is leaving its convey-
ance as is required while in transit ; but the
carrier is not the insurer of the safety of the

passenger, who is held to exercise reasonable
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for his own safety. Craig v. Wabash K.

Co., 120 S.W. 771, 142 Mo. App. 314.

App. 1917. Both freight trains carrying
passengers and regular passenger trains must
atop at suitable place long enough for passen-
gers to safely alight. Patterson v. Lusk, 196
S.W. (55.

App. 1917. A street railway company
Held chargeable, under the facts shown, with
knowledge that a passenger would place him-
seli! in a position on the step preparatory to

alighting when the car stopped for that pur-
pose. Harriman v. Dunham, 196 S.W. 448.

$z3O3 (2). Liability a* to passenger
alitfhtiiter from moving? car.

Sup. 1S90. The fact that the door of a
cable car was left open and unguarded when
a passenger alighted and was injured by a
car coming from the opposite direction was
no invitation for him to jump off when the
car was running at full sj>eed, however it

might be regarded when the car was employed
in receiving and discharging passengers.
Weber v. Kansas City Table Ry. Co., 12 S.W.
804, 1(X) Mo. 194, 7 L. R. A. 819, IS Am. St.

Rep. 541, rehearing denied 13 S.W. ,
r
>S7, 100

Mo. 194, 7 L. R. A. 819, 18 Am. St. Rep. r>41.

Sup. 1922. Where a street car stopped,
discharged and received passengers, started

up again, and attained a speed of 18 miles

per hour, an oi>en vestibule door is not an in-

vitation to alight, nor could it mislead one
having the normal use of his senses in believ-

ing that the car was standing, notwithstand-
ing a custom of keeping the door closed while
the car was in motion. Kirby v. United Rys.
Co. of St. Louis, 242 S.W. 79.

The conductor of a street car is not re-

quired to rivet his attention on the exit to the
neglect of other duties after the car has stop-
ped, discharged and received passengers,
started up again, and attained a rapid rate of

speed, in order to watch passengers who have
reached the age of discretion, and restrain

them, under ordinary circumstances, from
stepping, or jumping, from the car. Id.

App. 1881. In absence of contributory
negligence, a street railroad company is liable
for an injury resulting from its violation of
the provisions of an ordinance which provides
that conductors shall not allow ladies or chil-

dren to leave or enter the car while same is

in motion. Fortune v. Missouri R. Co., 10
Mo. App. 252.

ger to alight from a moving train amounted to
negligence should be characterized and Judg-
ed by the jury in light of the attending cir-

cumstances, the question depending on the
speed of the train and whether it was day
or night, the situation of the ground, etc.
Wilburn v. St. Louis, I. M. & S. Ry. Co., 48
Mo. App. 224.

App. 1902. It is not the duty of a car-
rier to assist passengers in getting on and off
cars in all cases, but where the passenger is

infirm and his condition is known to the car-
rier, the carrier's duty to assist him while
alighting must be performed with due regard
to such condition. Young v. Missouri Pac.
Ry. Co., 93 Mo. App. 267.

=53(>.t (3). Opeiatioii and effect of stat-
utes, ordinances, or other official

regulation!*.

Sup. 1893. In an action against a street
car company for injuries received by a pas-
senger in alighting, by a sudden starting of
the car, it is competent for defendant to show
that, by an ordinance under which its cars
were operated, no car was allowed to stop for
passengers, at the intersection of streets, un-
til it had reached the further side of the street
crossed, and that, when plaintiff undertook
to alight, the car had only slackened its speed
to await a signal from the flagman. Jackson
V. Grand Ave. Ry. Co., 24 S.W. 192, 118 Mo
199.

App. 1885. A statute prohibiting passen-
gers from getting off street cars by the front
platform does not release the carrier from
liability for the act of the driver in so negli-
gently handling the brake as to injure a pas-
senger while he is so alighting.- Nissen v.
Missouri R. Co., 19 Mo. App. 662.

App. 1903. Plaintiff claimed that his
wife was injured while alighting from defend-
ant's street car by the negligent starting of
the. car, and defendant claimed that, after the
car had stopped a reasonable time for pas-
sengers to alight, and had started forward,
plaintiff's wife attempted to alight while the
car was moving. Held, that a city ordinance
that street car conductors should not permit
ladies to leave a car while it was in motion
did not justify an instruction that if, after
plaintiff's wife so attempted to alight, the
conductor could, by the exercise of reasonable
care, have prevented her from alighting, and
failed to do so, plaintiff might recover.
Shareman v. St. Louis Transit Co., 78 S.W.
846, 103 Mo. App. 515.

App. 1892. The question whether an or App. 1906. Though a city ordinance re-
der or direction by a trainman to a passen- quired street cars to stop on a certain side of
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a street to receive and discharge passengers,
the company being accustomed to stop else-

where, it was liable for injuries to a pas-

senger from the negligent starting of the car

while she was alighting at that pluce. Parks
V. St. Louis Transit Co., 90 S.W. 426, 119 Mo.

App. 445.

App. 1910. An ordinance regulating
street railways by providing that conductors

shall not allow ladies or children to leave or

enter cars while in motion modifies the com-
mon-law rule of negligence of carriers and

contributory negligence of passengers, and a

street car conductor who permitted a feinnlo

passenger to attempt to alight while the car

was in motion was negligent for which the

street railroad was liable, unless the passen-

ger was guilty of contributory negligence in

leaving the car under the circumstances.

Johnson v. St. Joseph Ry.. Light, Hent & Pow-
er Co., 128 S.W. 243, 143 Mo. App. 376.

Starting train before pn*en-
linn all fritted or ^lille be Im

It is the duty of the carrier on stopping
at a station to give the passengers sufficient

time to alight in safety before again starting

the train.

Sup. 18S5. Straus v. Kansas City, St. J. &
C. B. R. Co., 86 Mo. 421 :

App. 1S09. Iteming v. Chicago, R. I. & P.

Ry. Co., 80 Mo. App. 152 ; (1000) Cullar

V. Missouri, K. & T. Ry. Co., 84 Mo. App.
340.

It is the duty of a railroad comj\ny to

stop its trains long enough to allow passen-

gers acting expeditiously to leave them in

safety.

Sup. 1005. Young v. Missouri Pac. Ry. Co.

(App. 1004) 84 S.W. 175, judgment affirm-

ed SS S.W. 7(17, 113 Mo. App. C3(> :

App. 1004. Gress v. Missouri Par. Ry. Co.,

84 S.W. 122, 109 Mo. App. 716.

Sup. 1881. It is not the duty of a con-

ductor of a railroad train after allowing a

sufficient time for passengers to get off, re-

gard being had to their age and physical con-

dition, to pass along the train and examine
each platform to see whether people are try-

ing to get off. Straus v. Kansas City, St. J. &
C. B. R. Co., 75 Mo. 185.

If a train was stopped a sufficient time

for a passenger to conveniently alight, and
without any fault of the operatives he failed

to do so, and the conductor, not knowing and

having no reason to suspect that plaintiff was
in the act of alighting, caused the train to

start while he was alighting, the railroad

company was not liable. Id.

Where the operatives of a railroad train
did not stop the train long enough to enable
a passenger by the use of reasonable expe-
dition to get off before the train started, and
it was started while he was in the act of
alighting, whereby he was thrown down and
injured, tne carrier was liable. Id.

Sup. 1883. In an action by a passenger
for injuries received while alighting from
defendant's train, an instruction that, if

defendant's employe's stopped the train at a
station and plaintiff started to get off, it was
negligence to start the train before she got
clear of the cars upon the depot platform, was
fatally defective: the rule being that if the

train was stopped a sufficient length of time
for plaintiff to conveniently alight, and with-

out fault of defendant's servants she failed

to do so, and the conductor, not knowing
and having no reason to suspect that she was
in the act of alighting, caused the train to

start, defendant would not be liable. Clot-

worthy v. Hannibal & St. J. R. Co., 80 Mo.
220.

Sup. 188r>. Where a train stopped at a

platform connected with a station, a passen-
ger who intends to stop at siu-h station has
a right to believe, unless warned co the con-

trary, that the train has stopped to permit
him to alight, and where the train is suddenly
startol while he is in the act of stopping
therefrom, and he is thrown down and in-

jured, the railroad company is liable. Leslie

V. Wabash, St. L. & P. Ry. Co., 88 Mo. 50.

Sup. 1SS7. Where a man becomes a pas-

senger with his wife and little children, he
has the supervision of their safety, and they
11 ro to be regarded as a unit, in so far as at-

fording sufficient time to leave the car is Con-

cerned. Hurt v. St. Louis, 1. M. & S. Ry. Co.,

7 S.W. 1, 94 Mo. 255, 4 Am. St. Rep. 374 ; Id.,

7 S.W. 5.

App. 1888. Notwithstanding that a per-
son in taking passage on a freight train took

upon himself all the hazard, inconvenience,
and rules of running, management, and jerk-

ing of such trains, a passenger is not thereby
barred of his right to recover for an injury
which was not the result of the ordinary
method of running such trains, as where the

evidence showed that after defendant had
brought its cars to a standstill, and advised
Its passengers to alight, and while they were
obeying its invitation, it carelessly and negli-
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gently put its train in motion, whereby the

injury was done. Jones v. Missouri Puc. Ry.
Co., 31 Mo. App. 614.

A pp. 1892. If a train is stopped a suffi-

cient length of time to enable a passenger, by
the use of reasonable expedition, to get off

before it again started, then the passenger has
no right to complain of injuries received by
the starting of the train while alighting. Cul-

berson v. Chicago, M. & St. P. Ry. Co., 50 Mo.
App. 556.

App. 1909. A railroad must exercise

high care for the safety of a passenger while

alighting, and to back the car while the pas-
senger is alighting without waiting a reason-
able time is actionable negligence, if injury
results. Van Cleve v. St. Ixmis, M. & S. E.

Ry. Co., 118 S.W. 116, 137 Mo. App. 332.

App. 1910. To start a car with a sud-

den jerk while the passenger is alighting is

evidence of negligence, in an action by the

passenger for resulting injuries. Cooke v.

Sprinf-lU'ld Traction Co., 129 S.W. 265. See

Carriers, 0=91*98(1) in this Digest.

App. 1910. A carrier is bound to hold
the train a sufficient length of time to give a
passenger a reasonable opportunity to alight,
and tlie knowledge of the carrier's servants
that plaintiff was alighting at the time the

train started is immaterial. Kirby v. St.

Louis & S. F. R. Co., 130 S.W. 69, 146 Mo.

App. 304.

App. 1915. A conductor, who starts his

train without inquiry as to whether a passen-

ger who has reached his destination has

alighted, is negligent. Thomure v. St. Louis
fc S. F. R. Co., 177 S.W. 708, 191 Mo. App.
640.

App. 1923. Railroad companies are not

required to hold their trains at all hazards
until every one has alighted at stations, but

only to allow a reasonable time to alight.

Payne v. St. Louis-San Francisco Ry. Co., 256
S.W. 538.

(S). Starting afreet car before pas-
Ken urer linn alighted or while

lie IM

Sup. 1893. Where a street car is stopped
for a signal from tho flagman before it reach-
es a crossing, and a passenger is about to

alight, with the knowledge of the conductor,
it is the hitter's duty to give the passenger
a reasonable opportunity to get off before

starting the car. Jackson v. Grand Ave. Ry.
Co., 24 S.W. 192, 118 Mo. 199.

Sup. 1904. Where a street car stops or
slows down to such a degree that it is reason-
ably prudent for a passenger to attempt to

alight, and she so attempts, but while alight-
ing the car starts forward so as to throw her
down, the street railway is liable for a result-

ing injury, unless it can affirmatively show
that such movement of the car could not
have been prevented by the exercise of that

degree of care which a carrier owes to a pas-
senger, Reagan v. St. Louis Transit Co., 79
S.W. 435, 180 Mo. 117.

Sup. 1904. A street car conductor has
no right to start his car while he sees or
should see a passenger in the act of alighting
although the passenger has already had ample
time to alight, and has been unduly slow in
so doing. Bchen v. St. Louis Transit Co., 85
S.W. 346, 186 Mo. 430.

Sup. 1909. Where a street car stopped
to permit a passenger to alight, and she at-

tempted to do so in the presence of the con-

ductor, he was bound to know that she was
in the act of alighting, and to operate the
car accordingly. Westerrelt v. St. Louis
Transit Co., 121 S.W. 114, 222 Mo. 325.

A passenger is entitled to a reasonable
time in which to alight. Id.

Sup. 1912. Railroad company held lia-

ble for accident caused by increase of si>eed
of car as passenger was alighting, although
motortnan was not negligent, because he did

not know that any one wanted to get off, since

the conductor was negligent. Moeller v. Unit-

ed Rys. Co., 147 S.W. 1009, 242 Mo. 721.

Sup. 1921. Relative to liability of a
street railway company to a passenger in-

jured by being thrown from a car, as he was
about to alight, when the motorman, after

slowing down accelerated speed on a go
ahead signal from the conductor, it is imma-
terial that the custom of the motorman to

accelerate speed in such case was contrary
to the company's rules. Chapman v. Kansas
City Rys. Co., 233 S.W. 177.

App. 1888. Although the servants of a

street car company were not notified of the
desire of a passenger to alight before they
stopi>ed the car, but stopped the car for pur-
poses connected with the operation of the

road, yet, if before starting the passenger
made known her intention of getting off, and
the servants nevertheless started the car,

thereby throwing the passenger to the ground
as she was alighting, the company would be
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liable in the absence of negligence on the

part of the passenger. McDonald v. Kansas
City Cable Ry. Co., 32 Mo. App. 70.

App. 1891. Street railway company held

liable for injuries to a woman resulting from
endeavors of conductor to hasten her depar-
ture from car. Mackiii v. People's St. Ry. &
Electric Light & Power Co., 45 Mo. App. 82.

App. 1903. The conductor of a street

car, when he knows that passengers desire to

leave his car at a certain street, must
hold the car at a standstill until all of them
have safely alighted, and see that all have
done so before he gives the rnotorman his

signal to start. Scamell v. St. Louis Transit

Co., 76 S.W. 0<K), 102 Mo. App. 198.

App. 1903. Where a passenger on a
street car has a young girl with her, extra

time should be allowed her in alighting, in

view of her delay necessary to assist her

companion to alight. Ilannon v. St. Louis

Transit Co., 77 S.W. 158, 102 Mo. App. 210.

App. 1904. Where, in an action by a

passenger to recover for injuries sustained

while attempting to alight from a street

car because of the sudden starting of the

car, the evidence showed that the passenger
had given the usual signal of his wish to get

off the car, that the conductor in recognition

of that signal had signaled the car to stop,

that he saw the passenger leave his seat and

go to the rear platform for the purpose of

alighting, it became the duty of the conductor

and motorman in charge of the car to hold

it still for a reasonable length of time to

allow the passenger to get off in safety, and

the passenger was not bound, in order to re-

cover, to show that the motorman arid con-

ductor knew of his position at the time the

speed of the car was accelerated. Duffy v.

St. Louis Transit Co., 78 S.W. 831, 104 Mo.

App. 23").

App. A street car conductor has no

right to assume because the car has been

stopped for a time reasonably sufficient to

enable passengers to alight that they have

alighted, but is charged with the duty to see

that no one is in the act of alighting when the

car starts. (190;">) Nelson v. Metropolitan St.

Ry. Co., 88 S.W. 1119, 113 Mo. App. 702;

(1907) Murphy v. Metropolitan St. Ry. Co.,

102 S.W. G4, 125 Mo. App. 209.

App. 1905. Where, in an action for in-

juries to a passenger by the premature start-

ing of a street car as she was attempting to

alight, plaintiff had not communicated to the
motorman her intention to get off the motor-
man being only bound to watch the rear plat-
form, where passengers generally were ac-

customed to alight, and see that no one was
in the act of getting on or off before he start-

ed the car, and having done so it was error
for the court to charge, as a matter of law,
that it was the motorumn's duty to have seen
and observed plaintiff until she reached the
street in safety, before starting the car.

Cramer v. Springfield Traction Co., 87 S.W.
24, 112 Mo. App. 350.

App. 1006. Where a street car stopped
at a place where it was customary for it to

discharge passengers it was the duty of the

conductor, who saw that a passenger was
alighting, to detain the car until she had
alighted, irrespective of the reason for the

stop. Parks v. St. Louis Transit Co., 96 S.

W. 420, 119 Mo. App. 445.

App. 1906. It is the duty of a street car

conductor, after the car has stopped to per-
mit passengers to alight, to know before giv-

ing the signal to start that no one is in the
act of getting on or off the car, and it is no
excuse for his failure so to do that he is busy
with other matters within the car.- -Hurley
v. Metropolitan St. Ry. Co., 96 S.W. 714, 12O

Mo. App. 262.

App. 1907. Though a car remained sta-

tionary for a time sufficient to have enabled
a passenger to alight in safety by the exer-

cise* of reasonable diligence, this would not

justify the starting of the car while she was
in I he very act of stepping to the street, and
the carrier would be liable for resulting in-

juries without regard to the violence of the

start. (ireen v. Metropolitan St. Ry. Co., 99

S.W. 2S, 122 Mo. App. 647.

App. 1907. Where a street cur is stop-

ptMl for passengers to alight, it is the duty
of the carrier's servants, not only to hold the

car stationary a reasonable length of time
for the passengers to alight, but to look to the

places of exit to ascertain that no passenger
is in the act of alighting before giving the

signal to proceed. Bell v. Central Electric

Ry. Co., 103 S.W. 144, 125 Mo. App. 660.

A street railroad company as a common
carrier is bound to employ the highest de-

gree of care to avoid injury to passengers,
and, when signaled to stop at a regular stop-
ping place, is required to bring the car to a

complete stop, and hold it stationary until

the departing passengers, in the exercise of
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reasonable care, may accomplish their de-

parture in safety. Id.

App. 1908. Where a street car had

stopped at a regular stopping place and pas-

sengers were getting on and off, it was the

duty of the conductor, in the exercise of rea-

sonable care, before giving the signal to

start, to know whether a passenger is alight-

ing. Alteu v. Metropolitan St. Ry. Co., 113

S.W. 691, 133 Mo. App. 425.

App. A carrier must allow reasonable

time for passengers to leave its curs with

safety in the exercise of ordinary care.

(1JX)9) Jones v. Springfield Traction Co., 118

S.W. 675, 137 Mo. App. 40S; (11)10) Johnson

V. St. Joseph Uy., Light, Heat & Power Co.,

128 S.W. 243, 143 Mo. App. 370.

App. 1909. A currier's liability for in-

juries to a passenger caused by starting the

car while she is alighting with care does not

dcjK'iid on the knowledge of its servants that

she is in the act of alighting, where the oar

has been stopped in response to her request
at a usual stopping pla.ce. Jones v. Spring-
field Tract ion Co., 118 S.W. 675, 137 Mo. App.
408.

App. 1900. Where a street car stopped
at a crossing in response to a signal that a

passenger desired to alight, there was a fair

inference that the operatives knew, or should

have known, that some person desired to

alight, and should have exercised care not to

start until assured that no one was in the act

of alighting. (Jroshong v. United Rys. Co. of

St. Louis, 121 S.W. 1084, 142 Mo. App. 718.

App. 1910. If street car passenger as

car is stopping proceeds to platform or steps

to alight when car stops, then if those in

charge of the car start it with a sudden jerk,

and passenger thereby sustains injuries, car-

rier is liable. Ely v. Southwest Missouri II.

Co., 125 S.W. 833. See Carriers, <3298(1) in

this Digest.

App. 1910. Where passenger on defend-

ant street railroad's car, was promised by con-

ductor that car would stop at usual stopping

place, and, on car's slowing down, stood on

step, holding to handrail, but through sudden

jerk of car was thrown and injured, defend-

ant was liable. Chalmers v. United Rys. Co.

of St. Louis, 131 S.AV. 903. See Carriers, S
298(1) in this Digest.

App. 1911. Where street car on signal
of passenger slows down at customary stop-

ping place, and passenger prepares to alight,

it is negligence to suddenly start it just be-

fore making stop. Musick v. United Rys. Co.
of St. Louis, 134 S.W. 31. See Carriers, =>

298(1) in this Digest.

App. 1911. The stopping of a street car
at a usual stopping place is an invitation to

alight, and the company's employes are neg-

ligent if they thereafter start the car with-
out taking every reasonable precaution to see

that passengers are not then alighting.

Parker v. United Rys. Co. of St. Louis, 133

S.W. 137, 154 Mo. App. 126.

App. 1911. The duty of a carrier safely
to discharge a passenger embraces the duty to

allow a reasonable time for the passenger to

alight safely, and any movement of a street

car after stopping to discharge a passenger
in obedience to signal prior to expiration of

a reasonable time is negligence, and in viola-

tion of the implied contract safely to carry
and discharge him, imposed upon the carrier

by law. Monroe v. United Rys. Co., 133 S.W.

645, 154 Mo. App. 39.

App. 1911. When a street car is stopped
at a regular stopping place for the ingress
and egress of passengers, the carrier should
hold the car stationary while the passenger is

making a reasonable effort to alight. Kin-

youn v. Metropolitan St. Ry. Co., 134 S.W. 15,

153 Mo. App. 477.

App. 1911. Where the conductor and
motorman had stopped the car to permit a

passenger to alight, and knew or were bound
to know that she was in the very act of alight-

ing, they should not only hold the car station-

ary a reasonable length of time for her to

alight, but should exercise a high degree of

care to ascertain whether she had reached a

place of safety before putting the car in mo-
tion. Jerome v. United Rys. Co. of St. Louis,

134 S.W. 107, 155 Mo. App. 202.

App. 1911. A street railway company is

a carrier of passengers and owes them the

highest degree of care to carry them in safety,

which duty continues while the passenger

himself, in the exercise of reasonable care, is

alighting at a place where the car is stopped

therefor, and the car must not be started un-

til a passenger has alighted in safety. Zeiler

v. Metropolitan St. Ry. Co., 134 S.W. 1067,

153 Mo. App. 613.

App. 1912. Where those in charge of a

street car know that a passenger is in the act

of alighting therefrom, they must exercise

such care as would be exercised by a careful
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and skillful man, under the some circum-

stances, to hold the car stationary. Gardner
v. Metropolitan St. By. Co., 152 S.W. 08, 167

Mo. App. 605.

App. 1013. Street car company is liable

for injuries to passenger thrown to ground by
sudden jerk in starting car without warning
while passenger is preparing to alight. Bob-
bitt v. United Rys. Co. of St. Louis, 153 S.W.

70. See Carriers, <=208(1) in this Digest.

App. 1015. Rule that conductor may
start steam train after stopping reasonable

time at stations for passengers to board and

alight on assumption that passengers are safe

held not applicable to street cars. Paul v.

Metropolitan St. Ry. Co., 170 S.W. 787.

Conductor of street car in city, under

duty to exercise highest degree of care, must
know before starling car that no passenger
is in position of danger. Id.

App. 1020. In passenger's action against
street railroad for injuries sustained while

attempting to alight from a car, evidence that

motorinan stopped ear on signal to stop, that

carmen knew that passenger intended to

alight, and that while she was in the act of

alighting the ear started forward with a jerk,

throwing passenger into street, licld to es-

tablish priina facie case, without proof that

the street at which the passenger was injured
was a regular stopping place; it being imma-
terial to the liability of the railroad whether
car customarily stopped at such street, since

in the particular case it actually did stop to

let the passenger off. Morris v. Kansas City

Rys. Co., 223 S.W. 784.

App. 1021. Employe's, having stopped a

street car to allow passengers to alight, were

required to ascertain whether any passenger
was alighting before starting car without a

reasonable time and opportunity having been

given passengers in which to alight. Ilart-

weg v. Kansas City Rys. Co., 231 S.W. 2(10.

App. 1022. It is the duty of a street rail-

way company, not only to stop its car for a

reasonable time for passengers to alight, but,

before starting it, to s<*e and know that they
have safely done so, and are not in such a sit-

uation as to be imperiled by the sudden start-

ing of the car. McCormack v. United Rys.
Co. of St. Louis, 238 S.W. 570.

App. 1022. A street car passenger, in-

jured while alighting from a moving car. may
recover damages if. as claimed, the conductor

negligently opened the door and ordered him

to get off before the car had been brought to
a stop, and the car was negligently given a
sudden and violent jerk, and its speed sud-

denly and violently Increased, while he was
alighting, without giving him a reasonable

time to alight. Leonard v. United Rys. Co.

of St. Louis, 230 S.W. 892.

<s3O3 (6). Doty to provide Mate place and
meann for allirlitinjr.

Sup. 1887. The plaintiff was injured by
falling over an embankment, while alighting
from a train at a station where he lived, and
with the approaches to which he was familiar.

The train on which he was riding had not,

however, stopped at the usual point, and the

night was so dark that he could not see just
where he was. Before he got off the station

had been called, the train stopped, and the

conductor had gone off with his lantern.

Held, that these were facts tending to show
negligence on the part of the company, arid

that the ease should go to the jury. McUee v.

Missouri Pac. Ry. Co., 4 S.W. 730, 02 Mo. 208,

1 Am. St. Rop. 70C.

Sup. 1002. The tracks in a railway sta-

tion were laid in pairs ; between each pair
there being platforms about 7 or 8 inches

above the rails; and at intervals there were
"cross-overs," or places where the platforms
were o^en with the rails, such depressions

being accomplished by inclining the platforms,
the inclines being 15 feet long, and the rise

about half an inch to the foot. Held, in an
action for injuries sustained by a passenger
on jumping from a moving train in the sta-

tion, that there was no negligence in the con-

struction of the platforins.---Xeweomb v. New
York Cent. & II. R. R. Co., CO S.W. 318, 100

Mo. 40!l.

Sup. 1004. The failure of a railroad

company to keep its station platform in a

condition reasonably safe for use by a person

stopping from a moving train while in the

exercise of ordinary care is negligence.
Newcomb v. New York Cent. & II. R. R. Co.,

81 S.W. 10(JO, 182 Mo. (JS7.

Sup. 100S. The care required of a car-

rier for a passenger's safety while he is leav-

ing the train is as high as that required dur-

ing transit, and it must use extraordinary
care to put passengers off at a reasonably safe

place. Reardcn v. St. Louis & S. F. Ry. Co.,

114 S.W. 0(!1, 215 Mo. 105.

Sup. 1000. It is the duty of a carrier of

passengers to carry them safely to their desti-

nation, and put them off at safe places. Cos-

This Digest is compiled on the Key-Number System. For explanation, see page lii.



OMD 315 CARRIERS *=303(8)

sitt v. St. Louis & S. By. Co., 123 8.W. 569,

224 Mo. 97.

App. 1003. Where a street car stops 15

feet beyond a street crossing, at a place where

the ground slopes up from the track so as to

be on a level with the car's step at a point

reached by a passenger in her first step in

alighting, but the place from all appearances
is safe, there is no negligence sustaining the

recovery by the passenger for straining the

muscles of the log in alighting. Lynch v. St.

Louis Transit Co., 77 S.W. 100, 102 Mo. App.
1330.

App. 1005. It is the duty of a street car

company to avoid stopping its cars to dis-

charge passengerR where the condition of the

street makes it dangerous to get off ; the rela-

tion of carrier and passenger not ending till

Iho passenger is off the car, and on the street

in safety. Honf v. St. Louis & S. Ily. Co., 8(>

8.W. KS7, 112 Mo. App. 74.

App. 1010. Whore the conductor of a

train invites a passenger to alight from a car

in which ho was riding at a dangerous place,

the carrier is guilty of negligence. Austin v.

SI. Louis & S. F. R. Co., 130 S.W. 385, 14t>

Mo. App. 307.

App. 1010. A carrier of passengers must

exorcise the highest dogreo of caro to safely

transport passengers, and to give thorn a rea-

sonably safo place at which to alight from

the train at their destination, but it nood not

stop at tho station platform. Doskins v. Chi-

cago, It. I. & P. Ily. Co., 132 S.W. 45, 151

Mo. App. 432.

App. 1011. In furnishing its passengers

a reasonably safe and convenient place at

which to alight from its cars, a railroad com-

pany is not bound to stop its passenger conch-

es at any particular part of tho station plat-

form, or at tho platform at all, provided the

placo whore they are stopped bo reasonably

safe and convenient. Le Due v. St. Louis, I.

M. & S. Ily. Co., 140 S.W. 75S, 159 Mo. App.

130.

The duty of a railroad company to fur-

nish its passengers a reasonably safe place to

aliirht from or onter its cars is not changed
because tho train is a mixed one, carrying

both passengers and freight. Id.

App. 1017. Whore snow and ice are like-

ly to Ix? on stop persons in charge of street

car aro required to anticipate possibility of

passc-ngor slipping. Bate v. Harvey, 105 S.W.

571. See Carriers, <=>202(2) in this Digest

App. 1023. A street railroad which con-

structs a landing place for jnitrons and es-

tablishes lights to guide them in crossing the

tracks thereby invites thorn to use the cross-

ing and must keep it reasonably safe. Brooks
v. Union Depot Bridge & Terminal It. Co., 258

S.W. 724, 215 Mo. App. G43.

<=>3O3 (7). Duty to warn pa***enffer of

Sup. irOS. If it was dangerous for a

passenger to alight from tho front platform
of a coach, and the conductor was at that

platform, his failure to give warning thereof

to an alighting passenger was negligence; and
the company was negligent if none of its em-

ployes were at the platform to warn pnsson-

gors of danger in alighting there, or in not

directing thorn to got off at tho roar platform.

Reardon v. St. Louis & S. F. Ry. Co., 114 S.

W. 001, 215 Mo. 105.

App. 1004. A passenger who is allowed

to alight from a street car next to a ditch so

entirely covered with water as to be indistin-

guishable should be warned or otherwise

guarded against danger therefrom, if known
to the employes in charge of the car. Mac-

Donald v. St. Louis Transit Co., S3 S.W. 1001,

10cS Mo. App. 374.

App. 100J). Whore plaintiff's destination

was called as tho noxt stop, and a stop was
then rnado at a siding before tho station, and
a trainman called the station, and plainti^

alighted in a ditch in tho darkness, the car-

rier was negligent in not warning tho pas-

sengers that the stop was not at the station

Dye v. Chicago & A. R. Co., 115 S.W. 407.

135 Mo. App. 254.

=>:to:t (8). Duty to nnNlHt pntirtenger In
ultfflitinjyr.

Sup. 1015. Where it is necessary for tho

servants of a carrier to assist a passenger to

alight, the same duty of exercising tho utmost

caro and skill as during actual transportation

continues. Walker v. Quincy, O. & K. C. R.

Co., 178 S.W. 10S.

A carrier of passengers cannot, confine its

carrying to tho robust and strong: and where

the servants in charge of n train saw that

an aged woman, who was very heavy, neodo'l

assistance in alighting, they wore bound to

furnish it. Id.

Sup. 1024. A conductor attempting to aid

passenger in alighting owes duty in making
such effort to use duo care, and carrier is lia-

ble for his failure to use such care. Lackey
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V. Missouri & K. I. Ry. Co., 204 S.W. 807,
305 Mo. 260.

A pp. It is not ordinarily the duty of the

employes in charge of the car to assist pas-

sengers in leaving. (181)9) Iteming v. Chicago,
R. I. & P. Ry. Co., 80 Mo. App. 152 ; (1902)

Young v. Missouri Pac. Ry. Co., 93 Mo. App.
207.

App. 1910. Trainmen need not in all cas-

es assist iwissengers in alighting, and, where
the place to alight is reasonably safe, as-

sistance cannot be claimed by a passenger as

a matter of right. Deskins v. Chicago, R. I. &
P. Ry. Co., 1312 S.W. 45, 151 Mo. App. 432.

App. 1913. Where carrier's agents and
servants have notice that passenger's physi-
cal condition is such as to require assistance

in alighting from car, and request for such
assistance is made, it is its duty to render as-

sistance necessary to protect him from injury.

Layne v. Chicago & A. R. Co., 157 S.W. 850.

See Carriers, @=>2S1 in this Digest.

(9). Injnrlen received after nliffht-
inr and while leaving train or

Ntation.

App. 1927. That one killed by automo-
bile while going from one street car to an-
other had transfer would not authorize recov-

ery from street railway company. Watts v.

Fleming, 298 S.W. 107, 221 Mo. App. 1123.

C=>3O.1 (1O). Injnrle* received, after
alighting;, from car* on another

track.

Sup. 1895. Plaintiff's decedent, in alight-

Ing at night from a car on a dummy line, with
the operation of whose trains he was familiar,
was struck by a train on the opposite track,
and killed. The train on which he rode had
just iMissed his station, but was coming to a

stop when he got off. The conductor, how-

ever, lighted him off at the steps. Held, that
the question of defendant's negligence was
for the jury. McDonald v. Kansas City & I.

Rapid-Transit Ry. Co., 29 S.W. 848, 127 Mo.
38.

Sup. 1896. An instruction in an action
for injuries to a passenger in alighting from
a street car by being struck by a car on anoth-
er track is objectionable, which imposes on
defendant the duty to run its car so that it

might be stopped, if necessary in order to

avoid striking passengers, without regard to

the place and circumstances under which a

passenger left the car. Van Natta v. People's
Street Railway p]iectric Light & Power Co.,

34 S.W. 505, 133 Mo. 13.

App. 1889. In an action against a street

railroad company for personal injuries, it ap-

peared that plaintiff had dismounted from one
of defendant's cars and was passing over a

junction for the purpose of entering another
car. It was defendant's custom, as plaintiff

knew, that the junction should be kept free

from oars passing in one direction until those

passing in the other direction had left it; but

nevertheless, he was struck by a car going in

the opiHisite direction to the one from which
he had alighted. Held, that plaintiff was a

passenger at least in so far that he was en-

titled to protection while passing over the
tracks. Burbridge v. Kansas City Cable R.

Co., 3(5 Mo. App. (Jt)9.

App. 1910. When a street car stops at

a street crossing, it is a warning to others us-

ing the street that passengers may get off and
pass to either sidewalk, and it is a situation

to be considered in determining whether a
given rate of speed of a car on another track
is negligence. Moore v. Metropolitan St. Ry.
Co., 12(5 S.W. 181, 142 Mo. App. 291).

App. 1915. Street car motorman ignor-

ing practice of passengers to pass behind car
and running past a standing car without hav-

ing his car under such control that he could

stop on the appearance of a person, held neg-
ligent. Moore v. Metropolitan St. Ry. Co.,
ISO S.W. 40S.

PaMenffer leaving: train or
car at other than regular utatlon or

place.

App. 1903. A street car company is lia-

ble for injuries to a passenger by a prema-
ture starting of the car while she was attempt-
ing to alight, though the car had not stopi>ed
at that point to permit passengers to alight,

and it was not a usual stopping place, provid-
ed the conductor had knowledge that the iwis-

senger was attempting to alight there. Jacob-
son v. St. Ixmis Transit Co., 80 S.W. 309, 1(H>

Mo. App. 339.

App. 190(>. It was the custom of a street

railway company to stop its cars to receive

and discharge passengers at a switch, about

fifty feet from an intersecting street, though
an ordinance required the stopping of cars for

taking and discharging passengers after cross-

ing intersecting streets. A car on which a

passenger was riding stopi>ed at the switch.

The passenger using ordinary care, undertook
to alight, and the car was started before he
could alight, causing him to fall. held, that

the company was liable for the injuries re-

ceived.Gilroy v. St. Louis Transit Co., 92
S.W. 1152, 117 Mo. App. 603.
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App. 1007. Where one in charge of a
street car knows a passenger is alighting, the

duty to him is the same whether the stop is

made at a regular stopping place or not.-

Murphy v. Metropolitan St. Ry. Co., 102 S.W.
64, 125 Mo. App. 200.

App. 1911. Employes in charge of a
street car stopping at a point near a street

crossing where passengers customarily get off

though such point is not a regular stopping
place must exercise due care hefore again
starting the car to see that passengers get-
ting on or off will not he endangered by put-
ting the car in motion. Monroe v. United Rys.
Co., 133 S.W. 645, 154 Mo. App. 30.

Notwithstanding that the usual stopping
place of a street car nuiy be on the further
side of a street intersection, yet if it stops l>e-

fore crossing the street, and a passenger is

led to believe that it is in obedience to her sig-
nal to give her an opportunity to alight, it

would be negligence of the carrier's servants
in charge knowingly to allow the car to start

while the passenger is alighting so as to throw
her to the ground. Id.

App. 1011. Where a street car is stopped
at a place uot intended for use as a passenger
station, and for another purix>se than the ad-
mission and discharge of passengers, the
carrier should not start the car while a iis-
senger is alighting, with the knowledge and
consent of the conductor. Kinyoun v. Metro-

politan St. Ry. Co., 134 S.W. 15, 153 Mo. App.
477.

App. 1014. Where the place a car was
ntopiied was a mere safety stop, and the con-
ductor did not know that a passenger was
alighting, the company is not liable because
the conductor ordered the car to start. Hays
v. Metropolitan St. Ky. Co., 170 S.W. 414, 182
Mo. App. 303.

(12). PaMNenirer net down before
reaching tntion. platform, or other

landing place.

Sup. 1890. A passenger aged C7, and in

good health, wras directed to get off defend-
ant's train, a freight carrying passengers, be-
fore reaching his station. His duties requiring
haste, he started on beside the train, the road-
bed being closely fenced with barbed wire,
but soon came to a bridge, to get over which
he had to mount a flat car. Reaching the
front of the car, and being anxious lest the
train might start, he having first examined
the ground, jumped from the coupling out-

ward, with one hand on the car in front, and
in landing broke his leg. Held, that the facts

did not constitute a cause of action. (1889)
Adams v. Missouri Pac. Ry. Co., 12 S.W. 637,
100 Mo. 555, judgment modified on rehearing
13 S.W. 500, 100 Mo. 555.

App. 1S80. In an action against a rail-
road company to recover for injuries sus-
tained by a passenger by reason of the com-
pany stopping its train before reaching its

depot, for the purpose of allowing passengers
to alight, it appeared that the passenger when
the train stopped went to the door of the car
and was assisted in alighting by the porter,
that she attempted to make her way to the
depot, that she found she was between two
trains, that the train she had left was mov-
ing in one direction and another train in an-
other direction, that a storm was raging at
the time, that it was dark, that in the dark-
ness she fell down an embankment adjoin-
ing the railroad track into a pool of mud and
water. 7/c/d, that the company was liable for
the damages sustained. Warden v. Missouri
Pac. Ry. Co., 35 Mo. App. (531.

App. 1010. A carrier stopping its mixed
train before reaching the station platform, so
as to make a step of three feet from the car
step to the ground, which is dry and smooth,
does not fail to perform its duty to give the
passengers a reasonably safe place at which
to alight, and, where a passenger is injured
while alighting at such place because of her
failure to leave her baggage on the step until
she reaches the ground, the carrier is not
liable. Deskins v. Chicago, R. I. & P. Ry. Co.,
132 S.W. 45, 151 Mo. App. 432.

<=>303 (1). PaMaenirer net down beyond
tatlon, platform, or other

landing plaee.

Sup. 1800. While a street car was cross-

ing a street, a passenger signaled the conduc-
tor to stop, and the car slowed up, coming
nearly to a standstill, between such street and
the next one. The passenger attempted to

alight, and was thrown by the sudden start-

ing of the car. The company claimed that the
car was slackened, as was customary, to en-
able the motorman to ascertain whether there
were any cars on an intersecting line on the
next street, and that the conductor understood
the passenger's signal as one to stop at such
street. Held that, under the circumstances,
a very high degree of care was . .juired of
the conductor in regard to the signal. Cobb
v. Lindell Ry. Co., 50 S.W. 310, 149 Mo. 135.

Sup. 1005. Plaintiff, a passenger, was
carried beyond her station, when the conduc-
tor directed her to step out on a flat car, and
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she was taken back by that means. On arriv-

ing at the station the switchman in charge
assured plaintiff that there was no means of

alighting except for her to jump, and as-

sisted her to the ground. As a result of her

thus alighting plaintiff suffered a miscarriage.

Held, that there was negligence by defendant

in placing plaintiff in so dangerous a position

without other means of alighting, though the

switchman rendered what assistance he could.

West v. St. Louis Southwestern Ry. Co., 86

S.W, 140, 1ST Mo. 351.

Sup. 1920. A carrier in carrying passen-

ger safely to destination is not absolved of

the high degree of care required merely be-

cause the iwssenger, on being carried past
her station, is not injured in the very act of

alighting, nor at the very spot or moment
where and when she alighted. (Jott v. Kansas

City Rys. Co., 222 S.W. 827.

Sup. 1923. It is the duty of carriers to

stop trains for the discharge of passengers
at the platforms provided therefor, and. if a

passenger is carried beyond a station and re-

quired to alight at an unusual place and in

darkness, he should be warned of any danger
and given such assistance or instructions as

are reasonably necessary to secure his safe

return to the platform, and egress therefrom

in the usual way. Payne v. I>avis, 2T>2 S.W.

57, 298 Mo. ({4.1.

App. 190J5. A passenger on a railroad

train having boon carried by his station while

asleep, the train was stopi>ed, and at the re-

quest of a brakcman he followed to the plat-

form, where he had a full view of the ground
beside the track ; but in stepping off he stepixd
on a piece of coal, whereby he fell and was in-

jured. The passenger was a full-grown man,
in vigorous health. Held, that the railroad

company was not liable for negligence. I!us-

com v. Wabash R. Co., 76 S.W. (,i>7, 102 Mo.

App. 430.

App. 1907. The rule that where a pas-

senger, knowing that he has l>een carried be-

yond his destination, voluntarily leaves the

conveyance, he thereby terminates his relation

as a passenger, and the carrier cannot be

held liable for injuries afterwards sustained

in traveling to his destination, does not ob-

tain where the carrier's servants coerce or

persuade the passenger to alight. Stevens v.

Kansas City Elevated Ry. Co., 105 S.W. 26,

126 Mo. App. 019.

A passenger on a street railway, who,
having informed t he conductor of her destina-

tion, is carried by owing to the conductor's

failure to announce her destination, and on

discovery is induced to alight by the repre-
sentation of the conductor that she can reach
her destination in safety by following his di-

rections, remains constructively a passenger
until she reaches her destination, and may re-

cover for any injuries sustained from follow-

ing negligent directions, but she is not so

entitled to recover if she does not notify the

conductor and remains in the car when her

destination is announced, and the car stopped
and passengers afforded a sufficient oppor-

tunity to aliyht. Id.

. Care am to persona accompany-
ing paisenger*.

Instructions, see post,

In urenernl.

Sup. 1907. Where a child accompanied a

passenger to a railroad station, and after the

departure of the passenger's train, and while

the child was standing on the platform, serv-

ants in charge of a locomotive caused steam to

bo discharged therefrom, causing the child to

go upon one of the tracks in an attempt to es-

cape from the steam, a contention that while

upon such tracks she was a trespasser was
without merit. Lunge v. Missouri Pac. Ry.
Co., KKJ S.W. tMiO, 208 Mo. 458.

(S=>.1O4 (2). Condition anil ue of carrier**
]re in IMOM.

App. 1910. One who goes to a station

for the purpose of escorting tin outgoing pas-

senger, or of meeting one whose arrival is ex-

pected, is neither a trespasser nor a licensee,

and the railroad company owes him the duty
of reasonable care. Winscott v. Chicago & A.

R. Co., LSI S.W. 7 19, 151 Mo. App. ,'578.

Where plaintiff went to the station of the

defendant to meet his son, and while in con-

versation on the outside of the platform he
leaned or brushed against what appeared to be

a heavy railing, but which in fact was so rot-

ten that it gave way and caused him to fall

and sustain injuries, the defective condition

of the railing having existed for a long time,

and the defendant being aware of it, defend-

ant was liable, for such a railing is not en-

tirely to mark the boundaries of the station,

but to make a place for persons to stand in

fair weather. Id.

App. 1914. One waiting at defendant's

station to meet a passenger was there by im-

plied invitation, and defendant owed him the

duty of exercising ordinary care to main-
tain its station buildings and platforms in

reasonably safe condition for such use. Stark
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v. Chicago, R. I. & P. Ry. Co., 106 S.W. 850,

179 Mo. App. 225.

A railroad company was liable to a boy
who, while awaiting the arrival of his fa-

ther on a train, leaned against a loaded truck
from which the support at one end had been

broken off, and was injured by its coining
down on his leg, as it was bound to anticipate
such actions, and the premises were not safe

when necessary to guard against such traps*

Id.

<=>304 (3). Setting doirn from car*.

Sup. 1S75. One who goes to a railway
train in charge of a lady and her infant child

is entitled to sufficient time to enable him to

escort her to a scat and then to leave the

train ; and the railway company will be lia-

ble for an injury sustained by him, without

his fault, where the stopping time was too

short, or the employe's in charge of the train

fulled to give the usual notice of its starting.

Doss v. Missouri, K. & T. R. Co., 59 Mo.

27, 21 Am. Hep. 371.

Sup. 1893. It is not negligence for a car-

rier to start its train at a station before a

IKM'son \\lio has assisted u passenger on board

has had time to get off, unless it has notice

of his intention to get off. Yarn ell v. Kan-
sas City, Ft. S. & M. R. Co., 21 S.W. 1, 113

Mo. 570, IS U R. A. 599.

Sup. 1028. Railroad knowing that hus-

band, assisting wife on train, was going to

get off, held bound to exercise ordinary care

In letting him off. 1/ewis v. Illinois Cent. R.

Co., 3 S.W.(2d) 871, 319 Mo. 233.

Railroad held to have continuing duty
to exercise ordinary care for safety of hus-

band assisting wife on train. Id.

App. 11)03. It is not negligence for a rail-

way passenger carrier to start its train be-

fore a porsoii who has entered such train with

the intention merely "to si>eed a departing

guest," or to assist one who is sick or infirm

in getting a seat, has had time to alight

therefrom, unless such person has communi-
cated this fact to the servants in charge of

the train. Saxton v. Missouri Pac. Ry. Co.,

72 S.W. 717, 98 Mo. App. 494.

4=?3O5. Proximate cause of injury.

Contributory negligence as proximate cause,

see post, @=>339.

Injury received after alighting from train

which has stopped at improper place, see

ante, <S272.

Questions for jury, see post, 4320.
Sufficiency of evidence, see post, =>318(3).

. In general.

Sup. 1904. In an action against a rail-

road company for injuries to a passenger,
caused by falling on a platform as he was
stepping off of a train which he had boarded,
thinking it the train he wanted, the defend-
ant's negligence in failing to direct plaintiff
to the right car was not too remote to justify
a recovery, since the fact that the danger at-

tending on alighting from the train was in-

creased by the further negligent act of the de-
fendant in reference to the condition of the

platform did not relieve defendant from lia-

bility for the first act of negligence on the

ground of remoteness. Newcomb v. New
York Cent. & II. R. R. Co., 81 S.W. 10G9, 182
Mo. 687.

App. 1S94. Where a brakeman's actions
and exclamation, to "Jump for your lives!"

were such as might ordinarily be expected to

produce panic among the passengers and a
belief of impending danger, the fact that the

resulting action of another passenger added
to plaintiff's terror, and operated as an ad-
ditional inducement for his action, will not
release the carrier. Ephland v. Missouri Pac.

Ry. Co., 57 Mo. App. 147.

App. 1900. A train regularly stopped
twice at u town

;
the second stop being near a

restaurant, where the train stopped for 20
minutes to allow passengers to procure sui>-

IM?I\ A passenger mistakenly left the train at

its first stop at the town through the negligent
misdirection of a brakeman. Hefore learning
of the mistake, the train left him. There was
110 servant of the railroad present to guide
him, and the passenger had no knowledge of

the way to take to reach the train. A con-

ductor of an independent carrier directed the

passenger, who, while obeying the direction

was injured in consequence of a defect at the

en<1 of the platform where the train stopped.
Held that the proximate cause of the Injury
was the negligent misdirection of the brake-

man rendering the railroad company liable.

Limb v. Chicago, B. & Q. Ry. Co., 94 S.W. 550,

118 Mo. App. 488.

Where a passenger was induced to leave

the train by the negligent direction of the car-

rier, and he observed ordinary care in at-

tempting to regain it, the carrier is liable for

an injury received by the passenger, regard-
less of what other negligent cause co-oj)eruted
in producing the injury. Id.

App. 1906. Wrhere plaintiff, who had

shipped his horses in a freight car, on pur-

chasing a ticket In order to ride with the

horses, was informed by the ticket agent that

Consult Pocket Part for later cases. For explanation, see page ill.
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he would arrive at his destination at 5 p. m.

and shortly before 5 p. m. the car reached a

junction, where it remained all night, where-

by he sustained injuries from exposure to cold

in the car, and he testified that "every min-

ute" he thought the train would start, the de-

lay was the proximate cause of the injury

though there was a station house at the junc-

tion in which plaintiff could have passed the

night. Green v. Missouri, K. & T. Ry. Co., 97

S.W. 646, 121 Mo. App. 720.

App. 1909. Where plaintiff was injured

while attempting to board a crowded street

car at a point where the tracks ran so close

together that passing cars sometimes touched,

by being caught bet reen the car and a car on

the other track, the proximity of the tracks

was the proximate cause of plaintiff's injury.

Scott v. Metropolitan St. Ry. Co., 120 S.W.

131, KW Mo. App. 196.

App. 1912. A carrier is only liable for

such injuries to a passenger as are the proxi-

mate result of the carrier's negligence. Mc-

Fadden v. Metropolitan St. Ry. Co., 143' S.W.

884, 161 Mo. App. 652.

. Condition and use of carrier'*

App. 1912. The injury to one who, know-

ing a depot would not be heated or lighted at

night, went to it two hours before time for his

train and voluntarily got into a box car at the

platform, occupied bj; a shipper, and in get-

ting out fell, was not caused by any failure

of the carrier to have the depot heuted, light-

ed, and open a reasonable time before a train

was due. Sweancy v. Missouri, K. & T. Ry.

Co., 151 S.W. 198, 107 Mo. App. 137.

App. 1917. Defendant railroad's negli-

gence in providing an inadequate luggage

rack between seats in its station held the

proximate cause of plaintiff's injury. Wright

v. Kansas City Terminal Ry. Co., 193 S.W.

963, 195 Mo. App. 4SO.

App. 1923. Railroad's negligent mainte-

nance of defective automatic door stop in

depot held the proximate cause of injuries to

passenger struck by door in passing out of

depot upon way to train, though the passage

of little girls through the door at the same

time may have contributed to the cause of the

accident. Martin v. Missouri Pac. R. Co., 253

S.W. 1083.

55=305 (3). Sufficiency and safety of mean**~^ of transportation.

App. 1907. Where a street car conduc-

tor, in passing from a trailer to the grip car,

neglected to hook into its place a chain, which

performed the office of a gate between the

trailer and grip car, and a passenger who was
standing on the platform of the trailer, on a

sudden jerk of the cur, was thrown forward
so that he fell through the open place where
the chain should have been, whereby he was
injured, the absence of the chain, and not the

jerk of the car, was the proximate cause of

the injury. Hooper v. Metropolitan St. Ry.
Co., 102 S.WT . 58, 125 Mo. App. 329.

App. 1912. Where a motorman, after an

explosion in the controller box, permitted the

car to run for several blocks after the explo-
sions and flames began, there was a causal

connection between the panic among the pas-

sengers, by which plaintiff received a nervous

shock, and the negligence of the motorman.

Logan v. United Rys. Co. of St. Louis, 148 S.

W. 444, 166 Mo. App. 490.

App. 1913. Though one of the cars in a

passenger train "climbed the rail" before

reaching defective ties, where the wreck oc-

curred, if it would not have occurred but for

the decayed ties, the latter were the proxi-

mate cause of the accident. Williams v. Chi-

cago. B. & O. Ry. Co., 155 S.W. 64, 109 Mo.

App. 46S.

App. 1914. Death of street car passen-

ger pushed from rear platform by other pas-

sengers in leaving the car in haste, due to

their alarm at a violent explosion of the con-

troller, held the natural consequence of the

negligence causing the explosion, as the pas-

sengers' alarm might reasonably have been

anticipated. Agnew v. Metropolitan St. Ry.

Co., 165 S.W. 1110, 178 Mo. App. 119.

. Management of conveyance*.

Sup. 1890. Where a passenger alighted

from an east-bound cable train running faster

than the ordinances permitted, and was in-

jured by a west-bound car, the speed of the

car from which he alighted cannot be held to

have had no direct agency in causing the in-

jury. Weber v. Kansas City Cable Ry. Co.,

12 S.W. 804, 100 Mo. 194, 7 L. R. A. 819, 18

Am. St. Rep. 541, rehearing denied 13 S.W
r

.

587, 100 Mo. 194, 7 L. R. A. 819, 18 Am. St.

Rep. 541.

Sup. 1909. If a street car passenger's

death was directly caused by being thrown

against a stove in the car by a derailment, re-

covery could be had even though he had also

suffered from rheumatism, etc., if he would
not have died when he did if he had not been

thrown against the stove. MacDonald v. Met-
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ropolitan St. Ry. Co., 118 S.W. 78, 219 Mo.
468, 16 Ann. Cas. 810.

Sup. 1922. One injured while riding in a
taxloab could not recover for mere violation
of a speed ordinance unless it was the occa-
sion of the injury. Varley v. Columbia Taxi-
cab Co., 240 S.W. 218.

App. 1904. Where a passenger was
thrown from a street car through the negli-

gence of the employes, by a sudden start of
the car, and fell between the feet of a mule
hitched to a coal wagon, and the mule became
unmanageable, causing the wagon wheel to

pass over the passenger, the negligence of the
street railroad was the proximate cause of the
injuries. Parker v. St. Louis Transit Co., 83
S.W. 1016, 108 Mo. App. 465.

App. 1905. Plaintiff was a passenger on
a train which became disabled between sta-

tions, and while in this condition was run in-

to by another train, injuring many persons.
Some one stated in plaintiff's hearing that an-
other train was approaching from the rear,
and there was about to be another collision,

whereupon plaintiff left her car and went to

the side of the track, where she was poisoned
by poison ivy. Held, that plaintiff was enti-

tled to recover from the railroad for the in-

jury resulting from the poisoning. Estes v.

Missouri Pac. Ry. Co., 85 S.W. 627, 110 Mo.
App. 725.

App. 1905. Where, in an action for in-

juries to a passenger by the sudden stopping
of street cars, following an assault by anoth-
er passenger on the conductor, plaintiff's evi-

dence did not show that such assault was the

operation of a cause of the accident beyond
the control of the carrier, it was proper to

charge that if plaintiff, while a passenger,
was thrown from the car and injured on ac-

count of the sudden stopping thereof she was
prima facie entitled to recover. Willis v. St.

Joseph Ry., Light, Heat & Power Co., 86 S.W.
567, 111 Mo. App. 580.

App. 1905. The movement of the eleva-
tor upward, as distinguished from the negli-

gence of the elevator operator in moving the
elevator when he knew or should have known
that plaintiffs dress was caught in the door,
was not the proximate cause of the accident,
as a matter of law. Hensler v. Stix, 88 S.W.
108, 113 Mo. App. 162.

App. 1908. In an action by a street rail

way passenger for injuries In a collision with
a railroad train at a crossing, the fact that the

railroad company ran its train at a speed in

excess of that allowed by a city ordinance,

and was negligent In not slowing down or
stopping when the engine operatives saw that
the crossing gates were open, did not absolve
the street railway company from liability, un-
less such negligence was the sole cause of the
collision ; the latter company being required
to exercise the highest degree of care to avoid
the collision. Wills v. Atchison, T. & S. F.

Ky. Co., 113 S.W. 713, 133 Mo. App. 625.

App. 1910. Where a freight train pas-
senger attempts to board it while moving and
actually grabs the handrods and gets his feet
on the caboose steps and is then thrown off

by a jerk of the train, any antecedent negli-
gent acts of the operatives inducing him to

attempt to get on could not be the legal cause
of the injury. Ray v. Chicago. B. & Q. Ry.
Co., 126 S.W. 543, 147 Mo. App. 332.

App. 1919. One about to board an elec-

tric car is not entitled to damages for per-
sonal injuries received merely because the
car came up to the point of embarkation at an
excessive rate of speed, unless such excessive
rate of speed was the proximate cause of the
injury . (irubb v. Dunham, 214 S.W. 256, 201
Mo. App. 504.

Where an electric car at an excessive rate
of speed approached a station where several
hundred persons were waiting, and several
men Jumped on the front platform of the car,
and the negligent rate of speed naturally re-

sulted in the knocking down of persons stand-

ing near the track, and plaintiff was knocked
down by one rushing through the crowd to
board the car, stumbling as she fell over
those who were knocked down by persons on
the front platform in such a manner as to

slide under the car between the front and rear
trucks, the negligent rate of speed was not
the proximate cause of the injuries. Id.

App. 1928. Statement of brakeman to

shipper desiring to water stock that train
would not be moved, if made, was proximate
cause of injury to shipper lighting lantern,
who fell when car was bumped. Lincoln v.

St. Louis-San Francisco Ry. Co., 7 S.W.(2d)
460.

Setting: down pmMenvem
peron accompanying
Sup. 1882. A passenger on a freight

train on arriving at a station was informed
by an employs in charge of the train to alight
and take a caboose attached to another train.
The passenger complied with the order, and
on entering the caboose attached to the other
train was ordered to get out, that the train
was not ready to depart. He) then walked to

Consult Pocket Part for later cases.
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an adjoining track, where a flat car stood,

and there he stood, leaning against the car,

when he was injured by a train backing the

car. Held, that the order of the person in

charge of the caboose attached to the second

train was not the proximate cause of plain-

tiff's injury. Henry v. St. Louis, K. C. & N.

Ry. Co., 76 Mo. 288, 43 Am. Rep. 762.

Sup. 1889. Plaintiff, a shipper of cattle

on defendant's train, on discovering that his

cattle had been left behind, was told by the

conductor that, at a certain station, there

would bo a train on which he could return

to the place where the cattle had been left.

At midnight the conductor said to plaintiff,

"Here is your train," and "Bo quick, and get

off." The train which pi a in (iff was to board

was about 10 feet away, and moving, and, at

the third step after alighting, plaintiff fell

into an uncovered water way between the

tracks, and received the injuries complained
of. The train stopped at a switch instead, of

the station, at \Nhich plaintiff was told the

stop would bo made. 7/r/</, that the proxi-

mate cause of the injury was the act of stop-

ping near a dangerous place
1
,
and directing

plaintiff to alight, knowing that it was not

at the regular and presumably safe station

where plaintiff expected to alight, without

notifying him that it was a different or dan-

gerous place, and without affording any
means to discover or avoid the peril, and that

this was gross negligence. Griffith v. Mis-

souri Pac. Ry. Co., 11 S.W. 559, 98 Mo. 108.

Sup. 1800. Plaintiff, a passenger aged

67, and in good health, was directed to get

off defendant's train, a freight carrying pas-

sengers, before reaching his station. His du-

ties requiring haste, he started on beside the

train, the roadbed being closely fenced with

barbwire, but soon came to a bridge, to cross

which he had to mount a flat car. Reaching
the front of the car, and being anxious lest

the train might start, he, having first exam-
ined the ground, jumped from the coupling
outward with one hand on the car in front

and in landing broke his leg. Held, that his

injury was the proximate result of defend-

ant's neglect to carry him to the station, and
that no negligence on his part contributed

thereto. (18S9) Adams v. Missouri Pac. Ry.

Co., 12 S.W. (137, 100 Mo. 555, judgment modi-

fied on rehearing 13 S.W. 509, 100 Mo. 555.

Sup. 1891. Where a petition charged
negligence of the driver of a street car in

prematurely starting it while plaintiff was
alighting, and the evidence supported the

charge, the fact that a defective brake con-

tributed to the injury will not defeat a recov-

ery, and constitutes no variance. Buck v.

People's Street Ry. & Electric Light & Power
Co., 18 S.W. 1090, 108 Mo. 179, affirming 40
Mo. App. 555.

Sup. 1893. Though defendant was guilty
of a wrong in requiring plaintiff, a young wo-

man, 16 or 17 years of age, to get off the train

before reaching her destination, a rape com-
mitted on her by a male passenger, wT

lio also

got off at the station at which plaintiff was
compelled to alight, is not the direct and im-

mediate consequence of defendant's wrongful
act, where such station was not an inappro-

priate or unsafe place for a youthful and in-

experienced female, traveling alone, to remain
between trains. Sira v. Wabash Ry. Co., 21

S.W. 905, 115 Mo. 127, 37 Am. St. Rep. HSli.

Sup. 1903. An injury received by a pe-
destrian by slipping on an icy sidewalk was
not a circumstance which a street railway

company should have foreseen would have
been the probable consequence of its negli-

gence in carrying such person, who was a pas-

senger, beyond the street at which she desired

to alight from the ear. Haley v. St. Louis

Transit Co., 77 S.W. 731, 179 Mo. 30, <i4 L. R.

A. 295.

The act of a street railway company in

failing to stop the car in obedience to a pas-

senger's signal at the crossing nearest to her

residence, in consequence of which she was
carried to the next crossing, cannot be said

to constitute a wanton wrong, so as to make
such act the proximate cause of an injury to

such passenger, received by slipping on the

sidewalk while she was walking back to her

home. Id.

The act- of a street car company in neg-

ligently carrying a passenger one block be-

yond her destination is not the proximate
cause of an injury sustained by her from a

fall on an icy sidewalk while returning to the

point of original destination. Id.

Sup. 1909. The act of a street car com-

pany in carrying a passenger by his station,

and directing him to alight in a dark and
strange place near a dangerous culvert cross-

ing the right of way and under the belief that

he was near the station platform, is the prox-
imate cause of his subsequent falling into the

culvert from the end of the platform over it,

mistaken for the station platform, in his ef-

fort to reach his destination. Cossitt v. St.

Louis & S. Ry. Co., 123 S.W. 569, 224 Mo. 97.

Sup. 1920. Tf carrier discharged passen-

ger at a place beyond her station, whereby
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she was compelled to walk the track back to

destination, the act of discharging was the

proximate cause of her injury from being

struck by another car. Gott v. Kansas City

Kys. Co., 222 S.W. 827.

App. 3882. Where a passenger was put
off a train, and in returning by the track was

injured, it is a question of fact whether the

injury was the proximate result of the car-

rier's act. Evans v. St. Tx)iiis, 1. M. & S. Ry.

Co., 11 Mo. App. 403.

App. 1880. A boy alighted from a street

car while in motion and started to cross the

street and was struck by a car coming from

the opposite direction. Jlchl that the negli-

gence, if any, of the conductor of the first car

in not stopping his car to allow the boy to

alight, or in permitting him to alight while

the car was in motion, was immaterial.

Dunn v. Cass Ave. & F. G. Ky. Co., 21 Mo. App.
188.

App. 1003. Plaintiff alleged that while

he was assisting his daughter to a scat in de-

fendant's car, intending to then get off, as the

hrakcinan knew, defendant negligently started

the train, and when plaintiff reached the plat-

form the train was moving so slowly that he

could, without negligence, leave it safely,

when, us he \\us on the lower step, the train

was negligently jerked with such violence that

he was thrown off and injured. Held, that

the refusal to instruct that the starting of the

train before plaintiff had alighted was not

the proximate cause of the injury was error.

Suxton v. Missouri Pac. Ky. Co., 72 S.W.

717, OS Mo. App. 404.

App. 1003. The negligence of a street

railway company in suddenly starting an oiK'ii

car, by reason of which a passenger standing

between two seats, in the act of alighting, was
thrown forward and toward the adjoining

track, in which i>osition he was struck by a

car passing on the adjacent track, ItcJd the

proximate cause of the injuries sustained.

Scamell v. St. Louis Transit Co., 70 S.W. GOO,

102 Mo. App. 108.

App. 1003. Running past a street cross-

ing is not the proximate cause of injury to a

street car passenger hurt in an attempt to

alight Lynch v. St. T^ouis Transit Co., 77 S.

W. 100, 102 Mo. App. G30.

App. 100,r). The negligence of a street

railroad in failing to stop a car to allow a pas-

senger to alight does not render It liable for

an injury to the passenger by another car, by
which he was struck after having alighted in

safety, where by standing still he could have
avoided the injury from the car that struck

him. Fry v. St. Louis Transit Co., 85 S.W.

080, 111 Mo. App. 324.

App. 1900. Where, in an action for inju-
ries to an elevator passenger by the alleged
sudden starting of the elevator before she had

alighted, plaintiff's evidence warranted an in-

ference that the movement of the elevator as

plaintiff was about to leave it caused her to

fall and thrust her foot between the floor of

the car and the Imttom of the adjacent eleva-

tor door, while defendant claimed that the

catching of plaintiff's limb was due to the act

of the elevator operator in pushing plaintiff

backward after the elevator had started, the

negligent act of the operator in prematurely
starting the car was the proximate cause of

the injury. Becker v. Lincoln Real Estate &
Building Co., 03 S.W. 201, 118 Mo. App. 74.

. N-jrlipolice of third person
contributing to injury.

Sup. 180!). A street car passenger may
recover for injuries occasioned by a collision

with a hook and ladder wagon caused by a

want of a high degree of care by the employes
in charge of the car, though negligence of the

driver of the wagon contributed to cause the

accident.- Olson v. Citizens' Ry. Co., 54 S.W.

470, 1H2 Mo. 42U.

Sup. 1007. Where plaintiff, a street car

passenger, was injured by the derailment of

a car caused by a brick maliciously placed on

the track by a boy, and, though the motorman
could have seen the brick in time to have

stopped the car before striking it or at least

reduced the speed so as to have prevented the

derailment, he did neither, the malicious act

of the boy was no answer to the street car

company's liability for plaintiff's injuries.

O'Gara v. St. Louis Transit Co., 103 S.W. 54,

204 Mo. 724, 12 L. R. A. (N. S.) 840, 11 Ann.

Cas. sr>0.

App. 1014. A st root railroad's negligence.
in suddenly starting a car, concurring with

the crowding of other passengers as the proxi-
mate cause of plaintiff's injury, made it liable

as a joint tort-fcasor. Stoll/o v. United Rys.
Co. of St. Louis, 1(K> S.W. 1102, 183 Mo. App.
304.

App. 1027. Street railway company's
negligence livid proximate cause of death of

one struck by automobile while crossing un-

completed viaduct to board car after leaving
car at opposite end. Watts' v. Fleming, 208

S.W. 107, 221 Mo. App. 1123.

Consult Pocket Part for later cases. For explanation, see page iii.
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$=3O6. Companies or person* liable*

<8=306(1). In general.

Sup. 1887. Where the concurrent negli-

gence of two street railway companies was the

proximate cause of an injury to a passenger
on a car of one of the companies, both com-

panies are liable for the injuries sustained.

Taylor v. Grand Ave. Ry. Co., 39 S.W. 88, 137

Mo. 363.

Sup. 1903. A street railway which builds

a platform for passengers around a stump
placed by an electric light company in a street

is not liable, on the ground of maintaining the

stump, to one who, hurrying to catch a car,

fell over it. Lucas v. St. Louis & S. Ry. Co.,

73 S.W. 589, 174 Mo. 270, Gl L. R. A. 452.

Sup. 1920. Train conductor, though lia-

ble to railroad by virtue of his contract for

failure to exercise the highest practical care

for the safety of the passengers, is not liable to

passenger therefor; his duty to the passenger
being merely to exercise ordinary care. May
v. Chicago, B. & Q. R. Co., 225 S.W. 060, 284

Mo. 508.

App. 1881. Liability of carrier for inju-

ry to passenger on one of its cars of which an-

other carrier is the exclusive bailee. See

Smith v. St. Louis & S. F. Ry. Co., 9 Mo. App.
598, memorandum.

App. 1912. A passageway from a station

of one railroad company to a station of an-

other company was used interchangeably by
the companies, and by persons having business

with them. A person while taking his bag-

gage from the depot of one of the companies
was injured by an obstruction on the passage-

way by a truck of the company. The truck

was not on the part of the passageway which
the company maintained and controlled. It

was not shown that the truck had been left

there by any employ^ of such company. Held,
that because of the failure to show that the

company owned or controlled alone, or with

the other company, the place at which the

truck was left, there could be no recovery

against it. Reynolds v. St. Louis Southwest-
ern Ry. Co., 142 S.W. 1097, 162 Mo. App. 618.

App. 1915. In an action for injuries to a
street car passenger against the company and
its receivers, the fact that the receivers were
operating the car held conceded, so that the

company was entitled to a directed verdict.

Moore v. Metropolitan St. Ry. Co., 176 S.W.
1120, 189 Mo. App. 555.

s306 (2). and leee.

Sup. 1885. By the terms of a contract
between defendant and another railway com-
pany defendant's trains were to be drawn over
the road of such company between the town of

Pacific, defendant's eastern terminus, and the
city of St. Louis, which lay east of Pacific.

Defendant furnished, at its own expense, fill

the trainmen for the management of its trains,
and such other company furnished its owa lo-

comotive and crew, reserving exclusive con-

trol of the trainmen and trains. Plaintiff's

husband took passage at St. Louis on a
train of cars owned by defendant, to go to a
station between St. Louis and Pacific, pur-
chasing a ticket from the other railroad com-

pany. Held, that plaintiff could not hold de-

fendant Hnble for injuries received by her hus-

band, resulting in his death, which were re-

ceived in attempting to get off the train and
were due to the negligence of those Gyrating
the train. Smith v. St. Louis & S. F. Ry. Co.,

85 Mo. 418, 55 Am. Rep. 380.

Sup. 1907. Since Rev. St. 1809, 11S7,

expressly authorizes a street railway com-

pany to lease its property, and since section

41GO provides that when technical words hav-

ing a peculiar meaning are used in a statute

they shall be understood according to their

technical import, a street railroad company
leasing its property and franchises to another
street railroad company is not liable for an
injury to a passenger resulting from the neg-

ligence of the employes of the latter company ;

the word "lease" importing a contract by
which one person divests himself and another

person takes ix>ssession of property for a term.

(1906) Moorshead v. United Rys. Co., 90 S.

W. 201, 119 Mo. App. 541, judgment affirmed

100 S.W. 611, 203 Mo. 121.

Sup. 1907. Since Rev. St. 1899, 1187

[Ann. St. 1906, p. 1001], expressly authorizes

a street railway company to lease its proper-

ty, and since section 4160 [Ann. St. 1900, p.

22521, provides that when technical words
having a peculiar meaning are used in a stat-

ute they shall be understood according to their

technical import, a street railroad company
leasing its property and franchises to another
street railroad company is not liable for an
injury to a passenger resulting from the neg-
ligence of the employes of the latter company ;

the word "lease" importing a contract by
which one person devests himself and another

person takes possession of property for a
term. Order (1906) 96 S.W. 261, affirmed.

Moorshead v. United Rys. Co. of St. Louis, 100
S.W. 611, 203 Mo. 121; (1907) Burlelgh v.
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Same, 102 S.W. 624, 124 Mo. App. 708; Gilroy

v. Same, 102 S.W. 1107, 125 Mo. App. 19.

Sup. 1909. Where by an agreement be-

tween two street railroads one of them as les-

see took possession of the tracks, cars, plant,

and former business of the other, and con-

tinued to operate the road, the lessor compa-

ny was thereby relieved of liability for the

negligence of the servants and employe's of the

lessee resulting in injuries to passengers.

Westervelt v. St. Louis Transit Co., 121 S.W.

114, 222 Mo. 325.

Sup. 1900. The lease of a street railroad,

giving the lessee entire control of its operation

for a term of years, relieves the lessor from

liability for an injury to a passenger result-

ing from the negligence of the lessee's em-

ploye\s. Graefe v. St. Louis Transit Co., 123

S.W. 835, 224 Mo. 232.

Sup. 1923. Undertaker who leased an

automobile and a chauffeur was liable for

injuries to passenger caused by negligence

of chauffeur in driving passengers from fu-

neral under a contract of carriage, even

though the undertaker did not own the auto-

mobile and did not pay the chauffeur'** salary.

-Mahany v. Kansas City Kys. Co., 254 S.W.

10, 29 A/L. K. 817.

Sup. 11)27. Lessor railroad held not lia-

ble for injury to passenger caused by lessee's

receivers. Ilulen v. Wheelock, 300 S.W. 479,

318 Mo. 502.

<g==>:50 (:$). Who liable for Injuries occur-
ring on chartered car.

App. 1905. In an action by a passenger
for injuries in a collision, a statement on

plaintiff's ticket that it was issued by a cer-

tain person, "excursion agent, Kansas City,"

did not justify an inference that the excur-

sion agent was in charge of the train upon
which plaintiff was a passenger, but, on the

contrary, indicated that the ticket was sold

by a person who was defendant's agent for the

sale of excursion tickets. Estes v. Missouri

Pac. Ry. Co., 85 S.W. 627, 110 Mo. App. 725.

$=9304! (4). Joint liability.

App. 1912. A passenger on a sight-seeing

automobile, who was injured through the neg-

ligence of the motorman on a street car, may
sue the street car company and the owner of

the automobile, either jointly or severally.

McFaddeu v. Metropolitan St. Ry. Co., 143 S.

W. 884, 161 Mo. App. 652.

App. 1914. Where a street car passenger
was injured by the sudden starting of the car

as she was alighting, causing her to step Into

a hole in the pavement, the facts were suffi-

cient to establish a joint wrong on the part of

the carrier and the city authorizing an action

against both jointly. Reynolds v. Metropoli-
tan St. Ry. Co,, 168 S.W. 221, 180 Mo. App.
138.

<3=>307. Limitation of liability.

What law governs, see ante, $=234.

$=9.107(1). Power to limit liability In gen-
eral.

Sup. A carrier of passengers cannot stip-

ulate against liability for its own negligence.

(1884) Tibby v. Missouri Pac. Ry. Co., 82

Mo. 292; (1894) Jones v. St. Louis S. W. Ry.

Co., 28 S.W. 883, 125 Mo. 660, 26 L. R. A. 718,

46 Am. St. Rep. 514 ; (1914) Powell v. Union
Pac. R. Co., 164 S.W. 628, 255 Mo. 420; Wentz
v. Chicago, B. & Q. R. Co., 168 S.W. 1166, 2,19

Mo. 450, Ann. Cas. 1916B, 317.

(2). Power to limit liability for in-
jnrien to pemon riding free or

at reduced rate*.

Sup. 1914. Where a railroad company
engaged an attorney to act as its local coun-

sel, and guve him an annual pass in consider-

ation of his agreement not to accept any cases

against the company, the attorney, though
using the pass on his own business, was a pas-

senger. Powell v. Union Pac. R. Co., 164 S.

W. 628, 255 Mo. 420.

Sup. 1922. In an action in the state

against a railroad carrier for an injury oc-

curring in the state to a person accepted and

being carried as a passenger on an interstate

free pass, a carrier's liability is determined

by the state laws, and conditions in the pass

exempting the carrier from liability for in-

juries caused by its negligence are void. Mc-
Grath v. Payne, 245 S.W. 1061.

Sup. 1924. Stipulations on back of inter-

state free railway pass, relieving carrier from

liability for injury, held valid and complete
defense to action for user's death under Hep-
burn Act June 29, 1906. Pinnell v. St. Louis-

Sun Francisco Ry. Co., 263 S.W. 182, 41 A. L.

R. 1092. certiorari denied 45 S. Ct. 123, 266 U.

S. 623, 69 L. Ed. 473.

App. 1888. A railroad is required to ex-

ercise that extraordinary care and skill re-

quired in the transportation of passengers for

hire toward a gratuitous passenger riding on a

pass containing a stipulation to assume all

risk of accident and damage without claim

upon the railroad. Bryan v. Missouri Pac.

Ry. Co., 32 Mo. App. 228.
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App. 1912. A carrier cannot relieve it-

self from liability for consequences of its neg-

ligence by a contract of a passenger contained

in a free pass. Iluckstep v. St. Louis & H.

Ily. Co., 148 S.W. 988, 100 Mo. App. 330.

App. 1928. Passenger signing provision

in reduced fare ticket, exempting railway

from liability for accidents, livid entitled to

recover for injury sustained in derailment.

Alexander v. St. Louis-San Francisco Ky.

Co., 2 S.W.(2d) 105, 221 Mo. App. 271.

It is only by granting gratuitous trans-

portation that carrier may exempt self by

contract from liability. Id.

<=>:IO7 (). Power to limit liability for In-

juries to perMon iit'oompany-
Injr freight.

Sup. 1885. A drover transported over a

railroad upon a pass for the purpose f tak-

ing care of his stock on the train is a pas-

senger for hire, and the railroad company can-

not limit its liability for injuries to him re-

sulting from its negligence. Carroll v. Mis-

souri Pac. Ky. Co., 88 Mo. 239, 57 Am. Kep.

3S2.

i. Validity of oontrnet and assent
of pnMMener thereto.

Kee explanation, page Hi.

<S=>a07 (5). Authority of iimHter lo exempt
c*nrrler from liability for Injuries to

M r\ ant.

Kee explanation, page Hi.

lta-<). Operation and effect of ll

tlon.

Sup. 1903. Clause in a contract of

inent of live stock permitting plaintiff to ac-

comiKiny the stock, but requiring him to ride

in the caboose while the train was in motion,

and providing that whenever he should leave

the same, or pass over or along the cars or

tracks, he should assume the risk, was no de-

fense to an action for injuries to plaintiff re-

ceived while in the car, caring for the stock,

while it was standing still on the track, ow-

ing to other cars being bumi>ed into it with

great force ;
there being a further provision

in the contract devolving the duty of "feed-

ing, watering, bedding, and otherwise caring

for the live stock" on plaintiff. Boll on v. Mis-

souri Pac. Ry. Co., 72 S.W. 530, 172 Mo. 92.

The clause In the contract would not be

any defense even if plaintiff had no right to

be in the car with the stock ; it appearing that

the conductor knew that he was there, and

that just prior to the accident other cars had

been bumped into the car with such force as

to knock down some of the stock, and that

pluiiitilT was caring for them ; it being the

conductor's duty, under such circumstances,
to either prevent further recklessness on the

part of defendant's employes, or to warn
plaintiff to get out of the car. Id.

App. 1924. Where plaintiff sustained re-

lation of imssenger to defendant carrier at

time of falling in ditch on way to train, held,

that fact that accident prevented defendant
from transporting plaintiff on train did not

equable plaintiff, for purpose of preventing de-

fendant from asserting violation by him of his

contract, to give written notice of injury to

invoke rule that in case of dependent provi-
sions failure of performance by one party re-

lieves other party. Edmondson v. Missouri

Pac. 11. Co., 204 S.W. 470.

Under the common law, a carrier may
waive a provision for written notice of injury
to passenger. Id.

As to clause in contract with shipper of

cattle, allowing him free transportation as

caretaker of the cattle, but requiring him to

notify local agent in writing of injury to JUT-

SOU within 30 days after such injury, action

by carrier upon verbal notice to extent of

making full investigation within 30 days held

to amount to waiver of written notice; pur-

pose of such clause being not to escape liabil-

ity, but to afford carrier opportunity to make
investigation, when facts are ascertainable.

Id.

In view of actual knowledge by carrier's

agents of injury to plaintiff passenger and of

action taken by carrier upon that knowledge,
letters written by 'plaintiff to carrier's claim

agent within 30 days after injury that he in-

tended to assert claim for damages, and was
willing to make settlement, licld substantial

compliance with his contract to give written

notice within 30 days after injury. Id.

App. 192G. Purpose of requirement of

written notice of injury to cattle caretaker

within stated period is to give carrier oppor-

tunity to investigate while facts are easily

obtainable. Edmondson v. Missouri Pac. K.

Co., 280 S.W. 439, 220 Mo. App. 294.

Duty of injured cattle caretaker accom-

panying interstate shipment to give notice of

injury held governed by common law. Id.

Under common law, provision for written

notice of injury may be waived. Id.

Immediate investigation of injury and
offer to settle held a waiver of written notice
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of injury under caretaker's contract executed

by cattle shipper. Id.

App. 1028. Shipper's contract did not

absolve railway from liability for negligence
in stopping train at night wit'h caboose beyond
ditch and directing cattle caretaker to go to

caboose. Edmoudson v. Missouri Pac. R. Co.,

8 S.W.(2d) 103.

Fnder common law carrier could waive
notice in writing of injuries to cattle caretak-

er. Id.

G=*308. Connecting carriers.

Kcc explanation, page ill.

Actions for injuries*

Nature and form.
Const ruction of pleading, see post, @=3ir(l).

App. 1DOH. As a general rule, where a

passenger is injured by a breach of the car-

rier's public duty, the remedy is in tort; the

wrong done to the passenger and the violation

of the public duly being the gravamen of the

action. ('anaday v. United Kys. (V). of St.

Louis, 114 S.W. SS, 134 Mo. App. 2S2.

In those jurisdictions where the common
law obtains, an action by a passenger against
a common carrier for personal injuries may be
ma i lit aiued either for the breach of the con-

tract of carriage or for the breach of the pub-
lic duty to exercise a high degree of care. Id.

Rights of action and
fenses.

de-

Sup. lDir>. A passenger has no cause of

action for derailment of the train except to

the extent of resulting injury to him or to

some right growing out of -his relation. Mc-
(Juire v. rhi^igo & A. U. Co.. 178 S.W. 79, L.

K. A. IWriF, SSS.

App. 1JK)7. If a conductor stops a car

in violation of ft company's rule prohibiting

stops between cross-streets at a passenger's

request to allow her to alight, and while she
is alighting the car starts, causing her injury,
the rule affords no defense, for tihe- conductor
is tin* company's vice principal for the time,
and the company is liable for his acts in neg-

ligently starting the car. Dreyfus v. St.

Louis & S. Ky. Co., 102 S.W. 33, 124 Mo. App.
5S5.

- Jurisdiction and venue.
See explanation, page Hi.

-- Partiav.

Ncc CTjj/ruifff/071, page Hi.

=>314. Pleading.
Conformity of instructions to .pleadings, see

post, @:&21.

Contributory negligence, see post, <@=343.

$=a314(l). Declaration, complaint, or pe-
tition In ireneral.

Sup. 1S78. In the case of a common car-

rier, the law implies a contract that the pas-
senger shall jrny his fare for being carried,
and that he shall be safely carried, and an ex-

press contract need not be averred. Lemon
v. Chanslor, OS Mo. 340, 30 Am. Kep. 7SW).

Sup. 3XS9. A (petition alleged that de-

fendant was a common carrier; that plaintiff

shipped on its road certain cattle; that it

was nri-essary for him to accompany them;
that at C. defendant negligently side-trucked

the cattle, without plaintiff's knowledge, and

proceeded with the balance of the train and
plaintiff; that 011 discovering the accident,
and that the cattle had boon unloaded, plain-
tiff was informed by the conductor that he
would stop the train ut a station at which
there would -bo a train returning to C., which

plaintiff could board. The petition then de-

tailed the personal injuries sustained by plain-
tiff in attempting to board the returning train,

and charged that they were caused by defend-
ant's negligence in leaving the <ittle at C.,

and in certain other matters relating to the

time and place of receiving the injuries, and
"that, by reason of said injuries," plaintiff

had been "damaged in the sum," etc. Held
that, while the petition contained much su-

perfluous matter that might have been strick-

en out on motion, it stated but one cause of

action. (iritfith v. Missouri Pac. Ky. Co., 11

S.W. 330, !)S Mo. 10S.

Sup. ISM). In an action for an injury al-

leged to have occurred while plaintiff was a

passenger in defendant's caboose attached to

a freight train, the petition need not allege
that defendant's agent in charge of the ca-

boose was authorized by defendant to carry
passengers. Whitehead v. St. I^ouis, 1. M. &
S. Ky. Co., 11 S.W. 731, UO Mo. 2<i;j, G L. K.
A. 4()t).

Sup. 1S<)2. The fact that a passenger in

his wtiou against a company states in his

coin pin tut defendant's negligence to have been
in directing him to get on the train whikk

in motion, thereby requiring him, perhaps, to

prove more than if he had simply alleged
negligence by reason of defendant's failure to

stop at the platform, does not help defendant
in sustaining the defense of contributory neg-
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ligence. Fulks v. St. Louis & S. F. Ry. Co.,

19 S.W. 818, 111 Mo. 335.

Sup. 1908. A petition, alleging that de-

fendant's street cars regularly stopped at a

designated point to discharge and receive pas-

sengers, that plaintiff attempted to enter a
car at that point, and that, while in the act

of doing so, defendant's servants negligently
started the car forward with a violent jerk,

is not subject to the objection that it states

no cause of action, because not alleging that

the car had stopped to receive passengers, the

allegation that the car "started," .by necessary
implication, being an allegation that the car
was stationary at the time. Peterson v. Met-

ropolitan St. Ry. Co., Ill S.W. 37, 211 Mo.
498.

Sup. 1915. Plaintiff's allegations, in an
action for injuries while riding in a freight

car, held not to allege waiver of contract pro-
vision that he was to remain in caboose.

Rawlings v. St Louis & S. F. R. Co., 175 S.W.
935.

Sup. 1920. Petition held to show plain-

tiff's intent was to state a cause of action by
a passenger against a carrier for injuries re-

ceived, notwithstanding language describing

place of accident where plaintiff was struck

by car as a crossing continually used us such

by the public with railroad's acquiescence, and
as a place where trainmen could have rea-

sonably expected to flnd persons ; such lan-

guage being disregarded. Banks v. Kansas
City Rys. Co., 217 S.W. 488, 280 Mo. 227.

Sup. 1920. Petition of passenger on de-

fendant electric railway's train injured in col-

lision with freight train while crossing inter-

secting railroad track held to state a good
cause of action against the electric railway
company. Hoover v. St. Louis Electric Ter-
minal Ry. Co., 227 S.W. 77, reversing order

(App. 1919) 216 S.W. 984.

Sup. 1921. Allegations that defendant
for a month prior to plaintiff's injury well

knew that the elevator in his 'building was
in a dangerous condition and could not be run
without imperiling lives, that a city inspec-
tor notified defendant it was dangerous and
a certificate would not be issued until the
cables were renewed, that, notwithstanding,
defendant continued to operate it, that during
the time of such continued operation it fell

while plaintiff was riding on it, injuring plain-

tiff, and that defendant's conduct was reck-

less and wanton, with a prayer for exemplary
damages, warranted recovery thereof. Reel
V. Consolidated Inv. Co., 236 S.W. 43.

App. 1903. The complaint, having alleg-
ed that the car "stopped," was sufficient

to permit evidence that the car stopped and
suddenly started, thereby injuring plaintiff's

wife, and therefore stated a cause of action,

though it was uncertain as to whether plain-
tiff intended to count on an accident due to

the starting of the oar from a motionless state,
or one due to the car reducing its speed in-

stead of stopping. -Shareman v. St. Louis
Transit Co., 78 S.W. 846, 103 Mo. Apip. 615.

App. 1905. Where a petition in an ac-

tion for injuries to a passenger on a street

car alleged that the motor was defective but
also charged that the machinery, appliances,
and parts of the car were defective, such al-

legation was sufficiently broad to include not

only the motor but all the other electric ap-
pliances with which the car was equipped.-
Brod v. St. Louis Transit Co., 91 S.W. 993,
115 Mo. A'ip. 202.

App. 1906. An allegation in the petition,
in an action against u street railway company
for injuries received 'by a passenger while

attempting to Iward a car in consequence of
its fuiddefi starting, that the car came to ft stop
wlien signaled, is a matter of inducement,
ami the negligence consists in the starting of

the car. Forrester v. Metropolitan St. Ry.
Co., 91 S.W. 401, 116 Mo. App. 37.

App. 1908. A petition in an action

against a carrier which alleges negligence of

servants in charge, of the "railroad, train, and
roadbed" alleges that the track was defec-

tive, thougfo the word "roadbed" does not in-

clude track and ties, since the word "railroad"
Is broad enough to include the roadbed and
the superstructure including cross-ties, rails,

and fastenings. -Sklles v. St. Louis, I. M. &
S. Ry. Co., 108 S.W. 1082, 130 Mo. App. 162.

App. 1910. A general allegation in a pe-
tition in an action for injuries to a passenger
on a street car that the car was started "be-

fore the passenger had time to be seated, and
that injury resulted therefrom, states a cause
of action. Brady v. Springfield Traction Co.,
124 S.W. 1070, 140 Mo. App. 421.

App. 1910. A complaint which alleged
that plaintiff was boarding a oar of defendant,
and while stepping on the lower step .to enter
the car, and before she had time to do so, an
employ^ of defendant, knowing that plaintiff
was so boarding the car, or could have known
by ordinary care, negligently gave the motor-
man a signal to atart, and he quickly started
the car, throwing plaintiff against the rear of
the car and injuring her, states a cause of ac*
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tion.- Brown v. Springfield Traction Co., 125

S.W. 286, 141 Mo. App. 382.

App. 1910. A petition In an action for

Injuries to a passenger, which charges facts

showing the existence of the relation of car-

rier and passenger at the time of the injury,

sufficiently alleges the liability of the carrier,

ami it need not in terms charge that the act

of the agent of the carrier causing the injury
was within the scope of his authority. Aus-
tin v. St. Louis & S. F. R. Co., 130 S.W. 385,

149 Mo. App. 397.

A petition In an action for injuries to a

passenger on a freight train, which alleges the

wrecking of a part of the train, and which
avers that the conductor thereafter requested

the passenger to Heave the caboose and go for-

ward with him to assist in saving property,
that the passenger attempted to leave the ca-

boose which had stopiped on a high embank-

ment, and that he ibeing unacquainted with

the surroundings fell down the embankment
and was injured, sufficiently charges that the

Injuries were the proximate result of the neg-

ligence of the conductor during tine continu-

ance of the relation of passenger and carrier,

and that the conductor was in the line of his

duty, so that the currier was liable. Id.

App. 1932. In an action by a passenger
of a wight-seeing automobile, injured in colli-

sion of the automobile and a street car, the

.petition held to state a cause of action against
the owner of the automobile ns u joint tort-

feasor. M<-Fadden v. Metropolitan St. Ry.

Co., 143 S.W. SS4, 101 Mo. App. fl52.

App. 1014. A petition, in an action by a

passenger injured by the tnuMen starting of a

car, held to state a cause of action, though
not alleging it was stopped at a regular stop-

ping place. Hays v. Metropolitan St. Ry. Co.,

170 S.W. 414, 182 Mo. App. 393.

App. 1915. A petition for injuries to a

street car company held sufficient after ver-

dict to sustain a judgment against the receiv-

ers, notwithstanding inconsistent allegations
of management by the company. Moore v.

Metropolitan St. Ry. Co., 176 S.W. 1120, 189

Mo. App. 555.

App. 1927. Petition, alleging that plain-
tiff was passenger on wrecked train, and
that his injuries were directly caused by car-

rier's negligence, states' cause of action under
rule of res ipsa loquitur. Curry v. St. Louis-

San Francisco Ry. Co., 296 S.W. 473, 221 Mo.

App. 1.

(2). Allegation* an to negligence
In general.

In an action for injuries to a passenger,
it is sufficient to charge negligence in general
terms.

Sup. 1909. Cooper v. Century Realty Co.,

123 S.W. 848, 224 Mo. 709 ;

App. 1905. Hamilton v. Metropolitan St.

Ry. Co., 89 S.W. 893, 114 Mo. App. 504;

(1912) Black v. Metropolitan St. Ry. Co.,

144 S.W. 131, 162 Mo. App. 90; (1919)

Malone v. St. Louis-San Francisco Ry.
Co., 213 S.W. 864, 202 Mo. App. 489.

Sup. 1880. In an action against a rail-

road company, the petition alleged in sub-

stance that plaintiff had shipped several car

loads of cattle, and that by the contract of

shipment he was also a passenger charged
with the duty of looking after the cattle : that
the train stopped at a water tank, and plain-
tiff was informed by one in charge of the car
that the train would stop 10 minutes ; that he
alighted from the train and toad walked but
a few steps, when the train started and plain-
tiff took hold of one of the ladders on a car
in order to draw himself up, when the car

again started violently, so as to throw plain-
tiff off. Held, that the petition stated a good
cause of action, though defectively. Pry v.

Hannibal & St. J. R. Co., 73 Mo. 123.

Sup. 1882. A petition, in an action

against a street railway company to recover

damages sustained by a passenger, alleged
that plaintiff became a passenger on defend-
ant's cars, that 'he paid the usual fare, tihat

before arriving at his destination the car by
reason of the negligence of the driver ran off

the track, that the driver ordered the passen-
gers therein to alight and walk while he drove
the car in order to get the same on the track,

that plaintiff in obedience to the order alight-
ed and walked on the track behind the car
while the driver endeavored to get the same
on the track, that while so walking the rear
door of the car fell from its place and struck

plaintiff, and that the door was not properly
fastened. Held, that the gist of the charge
was not the negligent management of the car

by the driver, but the negligence relied on was
the defective condition of the car. Gllson v.

Jackson County Horse Ry. Co., 76 Mo. 282.

Sup. 1884. A petition, in an action

against a railroad company to recover dam-
ages for personal injuries received by plaintiff
while a passenger on one of defendant's trains,

considered, and held to sufficiently charge de-

fendant with negligence. Coudy v. St. Louis,
I. M. & S. Ry. Co., 85 Mo. 79.
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Sup. 1009. Plaintiff may plead negli-

gence generally and rely upon the doctrine

of res ipsu loquitur, and allegations that de-

eedent's death was caused by the sudden de-

railment of the car because of the negligent
condition of the alliances or the negligent

management of the car by the employes only

charged negligence generally, and did not al-

lege particular acts of negligence. MacDon-
ald v. Metropolitan St. Ry. Co., 118 S.W. 78,

219 Mo. 408, 10 Ann. Cns. 810.

Sup. 1912. A petition in a passenger's
action for injuries held to contain merely a

general, ami not a specific, charge of negli-

gence ; and hence the doctrine of res ijxsa lo-

quitur applied. Stauffer v. Metropolitan St.

Ry. Co., 147 S.W. 1032, 243 Mo. ;'0r>.

Sup. 1012. Facts constituting carrier's

negligence toward a passenger must be plead-

ed, either by a charge of spwial negligence,

or of general negligence, stating facts with

sufficient certainty to point the adversary to

the event or the occurrence in the happening
of which negligence is charged. Henjaniin v.

Metropolitan St. Ry. Co., 151 S.W. 01, 2ir> Mo.

iiOX.

Sup. 1020. Second amended petition, al-

leging relation of passenger and carrier and

injury of plaintiff in collision caused by neg-

ligence of defendant, in general terms, sulli-

ciontly alleged defendant's negligence, in view

of presumption arising from fact of collision.

(A pp. 11)10) Hoover v. St. Louis Electric

Terminal Ry. Oo., 21 G S.W. JKS4, order re-

versed 227 S.W. 77.

Sup. 1021. In a street, cur iKtssciiger'g

action for injuries, a petition alleging that the

car moved with a sudden and unexpected jerk,

pulling the car (forward with such force as

to throw some one in the inside of the cur

against the door, breaking the glass, and caus-

ing it to strike plaintiff in the eyes and face,

sufficiently alleged that the jerk was an ex-

traordinary and unusual movement of the

oar. L/ayeock v. United Rys. Co. of St. Louis,

235 S.W. 01, answering certified questions

(App. 1920) 227 S.W. 883.

Sup. 1021. Mero allegations that the re-

lation of carrier and passenger existed and

that, while it existed, the passenger was in-

jured in connection with the carriage, with-

out the further averment, in general terms
at least, that the injury resulted from the

carrier's negligence, do not state a cause of

action. Reel v. Consolidated Juv. Co., 236
S.W. 43.

Sup. 102.1. Petition held to state case
under doctrine of res ipsa loquitur. Carlson
v. Wells, 270 S.W. 20, 42 A. L. 11. 1310.

Sup. 102f>. General allegations of negli-
gence permitted, where plaintiff has no knowl-
edge of specific character of act causing in-

jury. Porter v. St. Joseph Ry., Light, Heat
& Power Co., 277 S.W. 013, 311 Mo. 00.

Sup. 1027. Petition of passenger injured
in collision held to state cause of action
against railroad and brick company whose
servant opened switch. IIulen v. Wheelock,
300 S.W. 470, 318 Mo. 502.

Sup. 102S. Allegation of failure to warn
passenger of opening of car door at time of
collision held no part of charge that door was
negligently opened. Morris v. Union Depot
Bridge & Terminal R. Co., S S.W.(2d) 11.

App. 1!)()3. in an action for injuries to
one who had entered defendant's train with a
departing guest, an allegation that defendant
caused its train to "jerk suddenly and quick-
ly" is not sufttYient, without an allegation
that the jerk was extraordinary, or more
than a usual and inevitable accident. Sax-
ton V. Missouri Pac. Ry. Co., 72 S.W. 717, OS
Mo. App. 11)4.

App. 11)04. Specifications of negligence,
in an action for injuries to a passenger while
boarding a street car, in that the car was
started before plaintiff was afforded a rea-
sonabl' opportunity to board the same, and
that it was not stopped subsequently to avert
the peril impending in plaintiff's jcopardous
situation, were not inconsistent. Shanahaii
V. St. Louis Transit Co., 83 S.W. 783, 100 Mo.
App. 22S.

App. lOOri. in an action against a rail-

road company by a passenger for injuries in
a collision, allegations that, through the neg-
ligence of defendant's agents, and in disre-

gaid of plaintiffs rights and safety and de-
fendant's duty to plaintiff, the trains were
permitted to collide, etc., were sufiiciently def-

inite, without a more precise SIKH.'] ficat ion as
to the acts of negligence of which defendant
was guilty. Estes v. Missouri Pac.. Ry. Co.,
85 S.W. (>27, 110 Mo. App. 72.r>.

App. 1006. In an action against a street

railway for injuries, a petition alleging that
defendant's car was stopped to receive plain-
tiff as a passenger, and that while she was
getting on, and when by ordinary care defend-
ant's employe's could have seen the child in

plaintiff's arms, and before plaintiff had rea-

This Digest is compiled on the Key-Number System. For explanation, see page iii.



CMD 331 CARRIERS c=>314(2)

sonable time to got in a position of safety in

such car, such employes "en used the said car

to suddenly start forward," in consequence

whereof she was injured, sufficiently charged

a cause of action to be amended by the inser-

tion of the word "negligently." Keeton \. St.

Louis & M. R. Ry. Co., 1)2 S.W. 512, 110 Mo.

App. 281.

App. 1007. In an action against a street

railway for injuries, a petition alleging that

plaintiff, in passing over the floor of the de-

fendant's car, received a severe electric shock

through stopping on an electrified plate on the

floor of the car, and that the shock was caused

by the negligence of the defendant in negli-

gently constructing, maintaining, and operat-

ing the car, sufficiently alleged negligence on

defendant's part.
- McRae. v. Metropolitan St.

Ky. To., 102 S.W. 1032, 125 Mo. App. 5(J2.

Ap?. 1007. In an action against a car-

rier for injuries to a passenger, an allegation

Unit defendant, while operating its car at a

rapid rale of speed, suddenly and without

warning stopped it so as to cause a violent

and sudden shock sufficient to throw plaintiff

against the car and onto the street, stated a

prima facie case of negligence.-Latimor v.

Metropolitan St. Ry. Co., 103 S.W. 1102, 12(5

Mo. App. 70.

App. 11)07. A petition alleging that de-

fendant allowed the car, controller, motor,

and electrical appliances "to become out of

order, and allowed the controller * * *

to burn out, causing an explosion, setting

said car on fire and causing a panic among the

passengers, and plaintiff was thrown, pushed,

mid knocked from the car by the persons

frightened
* * * striking upon his head,"

etc., specifically charges negligence. Ken-

nedy v. Metropolitan St. Ry. Co., 107 S.W.

Id, 12X Mo. App. L'97.

App. IOCS. In an action against a car-

rier for injuries, plaintiff alleged that while

passing through the doors of defendant's sta-

tion, which were oi>ened in the usual manner,

"said doors without notice or warning to

plaintiff', suddenly closed, and plaintiff was

crushed between the same," and that she suf-

fered certain specified injuries. Held, that

the petition does not state a cause of action,

as there is no allegation that the injuries re-

sulted from defendant's negligence, and

there is no necessary presumption of negli-

gence from the facts stated. Rawson v. Kan-

sas City Elevated Ry. Co., 107 S.W. 1101, 120

Mo. App. 018.

App. 1000. A petition alleging in gen-
eral terms that defendant's servants negli-

gently operated the ftreet car on which plain-

tiff was a passenger, and as a result of such

negligence it ran against a wagon in the street

and plaintiff was thereby injured, charges

general negligence and is sufficient. Monday
v. St. Joseph Ry. Light, Heat & Tower Co.,

110 S.W. 24, 130 Mo. App. 692.

Ap?. 1010. A petition in an action for

injuries to a street car passenger that the car-

men negligently started the car with a sud-

den jerk and in such manner as to violently

throw the passenger, who had not taken a

seat, against the side of a seat, sufficiently

charges negligence in the operation of the car

without charging that the jerk was an ex-

traoidinary or unusual one. Brady v. Spring-
field Traction Co., 124 S.W. 1070, 140 Mo. App.
421.

App. 1010. A complaint charged that

defendant's street car which killed deceased

was being run lf> miles per hour contrary to

defendant's rules, and "that said rate of 15

miles per hour at which rate said car was so

strut k deceased was moving at that time was
an unreasonable, highly dangerous, and neg-

ligent rate of speed," and contrary to a city

ordinance, etc. Held that eliminating the

charged violation of the rules and ordinance,
sufficient remained to charge common-law
negligence*. Moore v. Metropolitan St. Ry.
Co., 120 S.W. 1S1, 142 Mo. App. 200.

App. 1010. The petition alleged that,

while plaintiff was a passenger on defendant's

cable car, the gripman negligently failed to

release the cable from the grasp of the grip
at a street corner where the cable ran under
another cable crossing it, so as to negligently

permit the grip to come in contact with ap-

pliances under the ground, causing the car

to suddenly and violently stop, throwing

plaintiff from her seat and injuring her, etc.

Jfclrt, that the i>etition alleged specific acts of

negligence, and not negligence generally, so

that only the acts alleged could be relied upon
to establish liability. Detrich v. Metropoli-
tan St. Ry. Co., 127 S.W. 003, 143 Mo. App. 17<J.

Plaintiff in a street car passenger's ac-

tion for personal injuries could allege negli-

gence generally by averring that the car,

through defendant's negligence, suddenly

stopped, throwing plaintiff forward, etc. Id

App. 1010. In an action against a street

railrond company for personal injuries to a

passenger in a collision between a car and a
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metal tower erected In a public square near
the track, where the petition alleged that

plaintiff became a passenger for hire, that
defendant's employes operated the train over
the line of railway across the square, and by
reason of carelessness and negligenco the train
left the track and collided with the tower,
and plaintiff was injured, etc., it did not at-

tempt to set out specific acts of negligence,
but sufficiently alleged general negligence.
Wolven v. Springfield Traction Co., 128 S.W.

512, 143 Mo. App. 643.

App. 1910. A petition in an action for

injuries to a passenger in consequence of the

train colliding with a tree on the track, which
alleges generally the existence of the relation

of passenger and carrier, and the act of the
carrier in permitting a tree to be on its track,
and in running its train into it to the passen-
ger's injury, states a cause of action, for the

negligence of the carrier arises on proof of

the allegations, and, where the allegations are

proved, the burden is on the carrier to show
its freedom from negligence. Rice v. Chica-

go, B. & Q. Ry. Co., 131 S.W. 374, 153 Mo. App.
35.

App. 1912. The gist of the negligence al-

leged in a petition in an action for injuries to

a passenger while boarding a car, averring
that the operators of the car negligently
started the car while the passenger was in the

act of boarding the car, that the operators
saw, or by ordinary care could have seen, the

passenger in a position of danger, attempting
to board the car, in time to have refrained
from starting the car until she had boarded

It, etc., is in starting the car before the pas-

senger had reached a place of safety, and
thereby putting her in a position of danger
when it was the duty of the operators of the
car not to start it until she hud been given a
reasonable opportunity to reach a place of

comparative safety. Conway v. Metropolitan
St Ry. Co., 142 S.W. 1101, 101 Mo. App. 81.

App. 1913. A petition in street car

passenger's action for injuries, alleging that
the jerk by which she was thrown to the

ground was the result of suddenly and negli-

gently starting the car, sufficiently pleads the

specific act of negligence which caused the

jerk. Bobbitt v. United Rys. Co. of St. Louis,
153 S.W. 70, 169 Mo. App. 424.

App. 1913. The petition, in a street car

passenger's action for personal injuries, held

by its direct allegations to aver negligence in

suddenly and violently starting the car while

plaintiff was boarding and while it was in a

position making It dangerous to start it.

Fields v. Metropolitan St. Ry. Co., 155 S.W.
845, 109 Mo. App. 624.

App. 1914. If the relation of carrier and
passenger is shown to exist when the injury
is received, in a derailment, the petition need
only allege that the car was derailed by the
carrier's negligence, and that plaintiff was
injured thereby ; the burden being on the car-
rier to show that it was not negligent. Pat-
terson v. Springfield Traction Co., 163 S.W.
955, 178 Mo. App. 250.

App. 1916. A petition in an action by a
customer of an establishment injured in en-

tering an elevator held general in its aver-
ments so as to permit recovery on the doctrine
of res ipsa loquitur. Anderson v. American
Sash & Door Co., 182 S.W. 819.

App. 1919. Allegations that plaintiff

passenger was injured by a cinder from a
passing locomotive hitting his eye, due to de-

fendant's negligence, etc., held to plead negli-

gence generally, and not specifically. Maione
v. St. Louis-San Francisco Ry. Co., 213 S.W.
864, 202 Mo. App. 489.

App. 1920. Petition of one who having
alighted from defendant's train on which he
was a passenger, in walking on the path from
the depot to town, slipped into an unguarded
hole beside it on defendant's premises held
to charge negligence as to the unguarded hole ;

averments as to ownership, construction, and
maintenance of the path, if not surplusage,
being as to another ground of negligence.
Kaenter v. Missouri Pac. Ry. Co., 218 S.W.
349.

Ap-p. 1920. A petition in an action

against a street railway, averring that de-
fendant negligently permitted and allowed
the car to move with a sudden and unexpect-
ed jerk, thereby pulling or driving the car
forward with such force as to throw some
one in the inside of the car against the glass
entrance door, breaking the glass therein and
causing the same to strike plaintiff in the eyes
and face, held to sufficiently allege that the
jerk or lurch was unusual and extraordinary,
and not one of the ordinary jerks or lurches
which is incident to the operation of a car,
especially on an attack after verdict. Lay-
cock v. United Rys. Co. of St. Louis, 227 S.W.
883, certified questions answered (Sup. 1919)
235 S.W. 91.

App. 1920. A petition in an action by
passenger for injuries alleging that "plain-
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tiff further says that said collision and the

injuries she received hereinafter set out were
caused by carelessness and negligence of the

defendants, * * * their servants, agents,
and employees operating said street car,"

field to contain a general charge of negligence,

and not a specific charge. Bergfeld v. Dun-
ham, 228 S.W. 891.

(3). Violation of Btntate or ordi-
nance.

See explanation, page in.

Act* of employ**, fellow pa-
Meiiflrer, and other third peraona.

Sup. 1882. Where, in an action against
a railway company to recover for the death of

a passenger, the petition alleged that the serv-

ants in charge of the train were negligent in

operating it, the allegation was sufficient to

cover the conduct of the engineer in charge
of the train in the management of the train

at the time of the accident. Ellet v. St. Louis,
K. C. & N. Ry. Co., 70 Mo. 518.

Sup. 30120. In order to allege specific

negligence, as to a street car passenger, there

must not only be an averment as to the par-
ticular servants whose negligence is com-

plained of, but. it must also be pointed out

wherein they or either of them have been neg-

ligent. Bergfeld v. Kansas City Rys. Co., 227
S.W. 106, 285 Mo. 654.

Sup. 1022. The more direct and positive

allegations of a petition held to count, not on
the ejection of a passenger, but on an assault

by a conductor, so that allegations that plain-

tiff intended to pay his fare were properly

rejected as surplusage. State ex rel. United

Rys. Co. of St. Louis v. Allen, 240 S.W. 117.

App. 1886. The petition in an action for

the death of plaintiff's minor son stated that

the servants of defendant railroad company
in charge of a freight train took and received

the boy on the train for a ride, and that while

the boy was on the train he was killed, owing
to the negligence of those in charge thereof.

Held that, inasmuch as the petition failed to

allege any authority, express or implied, on

the part of defendant's servants in charge of

the freight train to carry passengers, and as
it was not alleged that the train was a pas-

senger train, the petition failed to state a
cause of action. Whitehead v. St. Louis, I.

M. & S. Ry. Co., 22 Mo. App. 60.

App. 18SO. In an action against a rail-

road company for injuries to a passenger
caused by his being negligently directed to

get off from a train at a certain point by the

conductor or some other employe", it was not

necessary for the petition to allege that such
other employe" was authorized by the railroad

company to give such directions. Wilburn v.

St. Louis, I. M. & 8. Ry. Co., 36 Mo. App. 203.

App. 1001. In an action for personal in-

juries, a declaration which alleges that the
train on which plaintiff was riding, by the

carelessness, negligence, and wrongful acts
and conduct of defendant, its agents, serv-

ants, and employe's, was, without fault, neg-
ligence, or want of care on plaintiff's part,
struck by another train and engine on defend-
ant's road, and the two trains were then and
there and thereby, without fault or negligence
on the part of plaintiff, but by reason of the

carelessness, negligence, and want of proper
care on the part of defendant, its agents, serv-

ants, and employes, collided, and that plain-
tiff by reason of said collision was permanent-
ly injured, etc., sufficiently alleges defend-
ant's negligence. Shuler v. Omaha, K. C. &
E. Ry. Co., 87 Mo. App. 618.

Ap?. 1920. A petition against a street

railway company for personal injuries from
assault by defendant's employe", stating that
the latter "in the course of his employment
and acting in the line of his duty," struck

plaintiff, etc., but further setting out all the

facts, where the parties were, and the busi-

ness being transacted, and showing the serv-

ant was attending to the master's business

and that in the course of the same the injury
occurred, l\cU sufficient as against objections
that it stated a mere conclusion. Dorton v.

Kansas City Rys. Co., 224 S.W. 30, 204 Mo.

App. 262.

<g=>314 (B). Setting down paftenffer.

Sup. 1899. Rev. St. 1889, 2074, requires
that in construing a pleading to determine its

effect its allegations shall be liberally con-

strued with a view to substantial justice. A
petition alleged that a passenger on a street

car requested the conductor to let her off at a
certain street ; that on reaching there, it ap-
peared that the car was not going to stop,
and the passenger again indicated to the con-

ductor her wish to get off there; that im-

mediately, as if in response to her request, the
car slowed down, until its motion was scarce-

ly perceptible, when she attempted to alight ;

and that while doing so the car started sud-

denly, and she was thrown down. Held, aft-

er verdict, that it did not charge that the

passenger specially requested to be let off at

an unusual place, but it implied that the cur
was stopped at her request, and that the con-
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ductor saw, or should have aeon, her alight-

ing; so that it was unnecessary to allege that

the car started before she had time to alight.

Cobb v. LindeH Ky. Co., 50 S.W. 310, 149 Mo.
135.

Sup. 1925. Allegations' in passenger's
action for injuries held to state a cause of

action. Rosenzweig v. Wells, 273 S.W. 1071.

308 Mo. 617.

App. 1902. A petition alleged that a pas-

senger on a street car, as it approached a reg-

ular stopping place, notified the conductor of

his wish to alight; that, in sight of the con-

ductor, he stepped upon the lower step of the

platform; that the car slackened speed, but
did not stop, and immediately after passing
the crossing the employes "carelessly and neg-

ligently suddenly increased its speed without

giving plaintiff warning"; and that thereby

plaintiff was thrown to the ground, etc. UcU,
that the petition sufficiently pleaded the neg-

ligence of the company. Gorman v. St. TJOU-

is Transit Co., 70 S.W. 731, 9G Mo. App. 002.

App. 1903. A iwssenger alleged that the
defendant company oj>erated an electric line

through a country district: that the car she

was on was an open one; that at a regular
station defendant maintained an elevated

wooden platform: that plaintiff notified the

conductor of her desire to alight at this sta-

tion, and that it was the duty of the carmen
to stop opposite the platform, but they care-

lessly ran the car beyond that, and stopped
where the ground was three or four feet be-

low the running board and tiie surface was
rough; that when the car stopped the con-

ductor carelessly called the name of the sta-

tion, and wailed for plaintiff to alight, with-
out offering to assist her; and that in at-

tempting to step carefully onto the ground, by
reason of the great distance and the uneven
surface, she fell and was injured. Held, that
the petition stated a cause of action, though
it was not expressly averred that the place
where the car stopped waft unsafe or danger-
ous. Fillingham v. St. Louis Transit Co., 77
S.WT

. 314, 102 Mo. App. 573.

App. 1904. A petition alleging that

plaintiff was a passenger on a street car, and
signaled to stop the car, and that while the
car was stopped in pursuance to her signal
and plaintiff was alighting defendant's serv-

ants negligently caused the car to be started
forward with a sudden jerk, causing plaintiff
to fall, etc., was sufficient after verdict, al-

though it did not allege in express terms that
the car did not stop a reasonable time to al-

low plaiuti.T to alight, or that the conductor
knew or should have known that plaintiff was
getting off. Mi-Kinstrv v. St. Louis Transit
Co., S2 S.W. 110S. 10S Mo. App. 12.

App. 11)05. Where, in an action for inju-
ries to a passenger on a street car, her evi-

dence showed that she got a transfer from
the niotorman, and that passengers some-
times boarded the cars to which plaintiff was
transferred at the point where she attempted
to alight, and the niotorman testified that

passengers got on and off defendant's cars at
such junction, and that before starting his
car he looked around to see if any one was
getting on or off, and plaintiff alleged that
the motorman negligently and carelessly
turned on the electricity as she was attempt-
ing to alight, causing the car to suddenly
jerk and start forward, throwing her to the

pavement, such evidence sufficiently disclosed
a duty of the motorman to exorcise due care
to see that passengers had alighted in safety
before be started the car; and the petition
was therefore sufficient to support a \erdiet
for plaintiff, though it did not allege that she
informed the motorman of her intention to

alight. Cramer v. Springfield Traction Co.,

S7 S.W. 24. 112 Mo. App. 350.

App. 1007. An allegation, in the petition
in an action against a street railway compa-
ny for injuries to a passenger while alight ing
from a car in consequence of the sudden start-

ing thereof, that when the car. on arriving at
a crossing, for passengers to alight, was
stopped, or caused to be run so slow as to be
almost stopped, is a matter of Inducement,
and the negligence1 consists in the sudden
starting of the car. Ohio v. Metropolitan St.

Ky. Co., 103 S.W. 142, 121 Mo. App. 710.

App. 1908. A petition in an action for

injuries to a passenger while alighting from
a moving car which alleges that the conductor
promised to let him off at a designated point,
that the speed of the car was checked as it

approached the point inducing the passenger
to believe lhat the conductor was about to

stop the car. and that the passenger was in

the act of alighting when the car was started
at an accelerated speed, throwing him from
the car, charges every negligent act on the
iwrt of the conductor as to stopping and
starting the car at that ]>oint. Mwller v,

Tuiited Rys. Co. of St. lx>uis, 112 S.W. 714,
133 Mo. App. GS.

App. 1910. Plaintiff alleged that she was
a passenger on defendant's train, and that
after it stopped at her station, while she was
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attempting to alight In the exercise of ordi-

nary carts and before she had fully left the

train and had a reasonable time to alight

safely therefrom, defendant, before the train

had stopped a sufficient length of time to ena-

ble plaintiff using due diligence to alight,

caused the train to be started forward with a
violent and sudden jerk without knowledge
or warning to plaintiff, causing her to be
thrown to the gravel and cinder platform at

the station, and by reason of the sudden and
violent jerking and forward movement of the

train plaintiff was struck on the head and

body by the moving car and injured. Held,
that defendant's failure to hold the train a
suflicient length of time to permit plaintiff to

alight therefrom was the gravamen of the

charge, and that the allegation that the train

was moved forward with a sudden jerk, etc.,

was surplusage. Kirby v. St. Louis & S. F.

tt. Co., 130 S.W. 09, 14(5 Mo. App. 304.

App. 1018. Petition for injury to jKissen-

ger falling in alighting from street car held

to charge two acts of negligence, concurrent

causes of injury, sudden starting, and stoj>-

piug opposite hole. Hoffman v. Dunham, 202
S.W. 42!).

App. 101212. A petition alleging that while

plaintiff, about to leave defendant's street

car, was standing on the rear step, defendant

negligently caused the step to be raised and
the rear doors to be closed, thereby causing

plaintiff to fall, heltl to state a cause of ac-

tion without regard to additional allegation

that defendant closed the doors of the car on

plaintiffs clothing, and negligently started

the car, dragging plaintiff along the street.

McDermolf v. United Uys. Co. of St. Louis,
23<J S.W. 10SO.

App. 1012(5. Petition in action against
street railroad for injuries to plaintiff's wife

when alighting from car held to plead gen-
eral negligence, making doctrine of res i]>sa

loquitur applicable. Lammert v. Wells, 282

S.W. 487.

App. 1926. Petition alleging that defend-

ant negligently opened rear door of Street

car, and suddenly checked SJKHM!, causing pas-

senger to be thrown from car to street, stated

cause of action. Goodwin v. Wells, 285 S.W.

112, 220 Mo. App. 1.

guilty of contributory negligence. Munro v.

St. Louis & S. F. R. Co., 135 S.W. 1016, 155
Mo. App. 710.

App. 1012. A street car passenger, in-

jured in alighting, was not bound to negative
contributory negligence. Harmon v. United
Rys. Co. of St. Louis, 143 S.W. 1114, 103 Mo.
App. 442.

. Averment* an to proximate

Negativing? contributory
srence.

App. 1011. In an action against a car-

rier for injuries from defects in a station

platform, the allegations of the petition held

not to justify an inference that plaintiff was

Sup. 1921. To have causal or actionable

negligence, the petition in an action by a pas-
senger for personal injuries must charge that
the alleged negligent act occasioned the in-

jury, and, if there are two or more alleged

negligent acts, the petition must connect each
as a cause of the injury, or state that all com-
bined caused it. Crone v. United Itys. Co. of
St. Louis, 236 S.W. 654.

App. 1911. The petition in a street car
passenger's action for personal injuries al-

leged that the conductor signaled the motor-
man as the car approached a street and that
it had come to a position of rest to discharge
passengers, and while plaintiff was alighting,
she using due care and diligence, and before
she had a reasonable time to alight, the car
was carelessly and negligently started for-

ward, throwing plaintiff violently into the
street, "which said negligence directly con-

tributed to cause plaintiff's injuries, and by
reason of which" she was injured as de-

scribed, and the petition further alleged the

negligent violation of an ordinance requiring
1

motormen on west-bound cars to bring the
car to a full stop at the corner on the west
side of intersecting streets whenever signaled

by the conductor, and requiring the cars to

re-main stationary long enough to allow pas-
sengers to safely alight, which negligence di-

rectly contributed to cau^e plaintiff's inju-
ries. Jlcld, that the petition was not defec-

tive, in that it alleged that each negligent act

averred contributed to the accident, as the pe-
tit iou need not allege which was the direct or
sole cause of the injury in order to make de-

fendant liable. 'Parker v. United Kys. Co., of

St. Louis, 133 S.W. 137, 154 Mo. App. 126.

App. 1027. Petition by injured passen-
ger, based on rule of res ipsa loquitur, must
allege carrier'3 negligence caused injury.

Curry v. St. Louis-San Francisco Ry. Co., 296
S.W. 473, 221 Mo. App. 1.

Plea or answer.

Sup. 11)14. A carrier which, when sued

by a passenger riding on a pass for injuries
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while alighting, pleads the common law of

the state within which the passenger took

passage and the state within which the acci-

dent occurred, and the statutory law of the

states and a general denial, sufficiently pleads

rights under the federal statutes. Wentz v.

Chicago, B. & Q. R. Co., 108 S.W. 1160, 250

Mo. 450, Ann. Cas. 191GB. 317.

Sup. 1914. In an action by a shipper of

live stock injured while riding in the freight

car instead of the caboose, waiver of the pro-

vision of the contract, whereby the railroad

company required him to ride in the caboose,

must be pleaded.- Scrivnor v. Missouri Pac.

Ry. Co., 169 S.W. 83, 260 Mo. 421.

(=>315. I**uem t proof, and variance.

$=31S (1). lMMiie rained by and evidence
adminaible under pleading*.

Sup. 1882. In an action against a rail-

road company, based on defendant's negli-

gence in running its trains over a portion of

its road rendered dangerous by reason of hav-

ing been undermined by a flood of water, it

appeared from the evidence that the rain-

storm on the night of the disaster was wholly

unprecedented in violence, and the quantity
of water which fell during its continuance

was on that account of such a character that

defendant, in construction of its roadbed, was

not required to anticipate or provide against

it. Held, that the evidence to the* effect that,

after the accident, a new pile bridge had been

built where the old one was. was not proper
to be taken into consideration by the jury,

and therefore, such evidence having been re-

ceived, instructions should have been given

telling the jury not to consider it. Ely v. St.

Louis, K. C. & N. Ry. Co., 77 Mo. 34.

Sup. 1901. Where, in an action against
a railroad company for injury to a person rid-

ing on a freight train, defendant claimed that

plaintiff was not entitled to the care due a

passenger, for the reason that plaintiff was

illegally traveling on a mileage ticket issued

to another, and not transferable, and on such

contention plaintiff dismissed as to the count

in his complaint in which he sought to recov-

er as a passenger, and the case was submitted

to the jury on the theory that plaintiff was a

trespasser, defendant could not contend that

it was not liable because of a release con-

tained in such mileage ticket exempting It

from liability for injuries sustained by the

holder while riding on a freight train. Mer-
rieless v. Wabash R. Co., 63 S.W. 718, 163 Mo.
470.

Where an action for injuries to a person
riding on a freight train was dismissed as to

a count basing his right on the theory that he
was a passenger, and the case was submitted
on instructions asked by both plaintiff and de-

fendant, which declared that the plaintiff was
a trespasser, a defense that defendant was
not liable, because of plaintiff's fraud in rep-

resenting himself to be the owner of a mileage
ticket issued to another, which he induced the

conductor to accept in payment of his fare,

was thereby eliminated from the case. Id.

Sup. 1905. Where, in an action for in-

juries to a passenger on a street car in a col-

lision with a railroad train, defendant under-

took to show that the negligence of the

railroad company was the sole cause of the

accident, it was not necessary that defendant

should plead a city ordinance regulating the

speed of steam railroad trains claimed to have
been violated by the railroad comiwiny at the

time of the accident, in order to authorize

the admission of such ordinance in evidence.

Bragg v. Metropolitan St. Ry. Co., 91 S.W.

527, 192 Mo. 331.

Sup. 190S. Where recovery is sought on

the ground of specific negligence, alleged in

the petition, that defendant so carelessly and

negligently operated its cars that the car in

which plaintiff was riding was caused to col-

lide with another car of defendant, the court

should limit the consideration of the jury to

such specific negligence. Davidson v. St.

Louis Transit Co., KM) S.W. 583, 211 Mo. 320.

Sup. 1908. If a petition, in an action by
a passenger for injuries, charges negligence

in general terms, then proof of negligence ei-

ther in relation to the tracks or roadbed

would make out a prima facie ca^e for plain-

tiff; but, when the petition alleges specific

acts of negligence, there is no right to prove,

other acts, and the allegations of si>ecilic acts

of negligence cannot be treated as surplusage.

Kirkpatrlck v. Metropolitan t:t. Uy. Co.,

109 S.W. 682, 211 Mo. 08.

Sup. 1908. While plaintiff may make a

prima facie case by merely alleging and prov-

ing that he was a passenger, that a collision

occurred, and that he was injured in conse-

quence thereof, when he alleges that he was
injured because the servants of defendant

transit company so negligently managed the

car on which he was a passenger and so neg-

ligently maintained it and the machinery, ap-

pliances, brakes, and running gear thereof as

to cause the car to be collided with by the
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engine and cars of the defendant railway

company upon a crossing, he relies on specif-

ic acts of negligence, and cannot recover on
the ground that the company failed to exer-

cise the highest practicable degree of care,

such as would be exorcised by very careful

and skillful employed under the circumstanc-
es. Heave v. St. Louis Transit Co., Ill S.W.

52, 212 Mo. 331.

Sup. 1014. In an action by one injured
while riding in a freight car, evidence that he
was there riding to protect his property held

inadmissible under the reply. Scrivner v.

Missouri Pac. Ry. Co., 169 S.W. 83, 260 Mo.
421.

Sup. 1015. Under petition charging a

si>ocitic net of negligence, held, that plaintiff

must stand or fall on such specific charges.

Xortham v. United Rys. Co. of St. Louis, 176

S.W. 227.

Sup. 1920. In an action for personal in-

juries to a seven year old boy when alighting
from defendant's mining street car, based on
the humanitarian dwtrine, evidence that the

motorman ordered the boy off the car was ad-

missible to prove the motornmn's knowledge
of the boy's presence, and such evidence does

not render the decision for plaint iff objec-

tionable as permitting a recovery on a matter

not pleaded. State ex rel. Metroi>olitan St.

R. Co. v. Kllillson, 224 S.W. H20, quashing cer-

tiorari (App. 1910) Quirk v. Metropolitan St.

Ry. Co., 210 S.W. 1M.

Sup. 1921. Under averment of pleading
that it was the custom of the motorman not

to accelerate si>ced till receiving a go ahead

signal from the conductor, the character of

the signal as two bells may be shown. Chap-
man v. Kansas City Rys. Co., 233 S.W. 177.

Sup. 1922. In action for injury, in that

defendant negligently caused and permitted
the doors of a street car to partially close and
the step to be raised, thereby throwing her

forward and against the platform and catch-

ing her left limb between the steps and side

of the car, testimony that the cur moved four

or five feet while plaintiff was in such posi-

tion was not admissible as a ground of negli-

gence. Maloney v. United Rys. Co. of St. Lou-

is, 237 S.W. 509.

Sup. 1925. Allegations in passenger's
action for injuries held to state a cause of ac-

tion and to let in proof that car was stopped
in an "unusual" manner. Rosenzweig v.

Wells, 273 S.W. 1071, 308 Mo. 617.

App. 1878. In an action for injuries to a

passenger on a street car, where the petition
charged negligence of the agents and em-
ployed of defendant in operating its cars, evi-

dence of the condition of defendant's track
was inadmissible. Miller v. St. Louis R. Co.,
5 Mo. App. 471.

App. 1892. A passenger, suing for inju-

ries, must recover on the acts of negligence
alleged in his petition. Madden v. Missouri
Pac. Ry. Co., 50 Mo. App. 666.

App. 1900. In an action to recover dam-
ages for personal injuries caused by suddenly
starting the car which plaintiff was attempt-
ing to board, it is error to admit evidence re-

lating to the construction of the step of the

car, where the petition does not count on neg-

ligence of that kind. Hansberger v. Sedalia

Electric* Ry., Light & Power Co., 82 Mo. App.
56<i.

App. 1900. Tn an action for an injury
to plaintiff while a passenger on defendant's
train which was wrecked, where the petition

alleged that the negligence consisted in keep-
ing and maintaining an unsafe and danger-
ous roadbed and track, and in negligent op-
eration of the train, such charges of negli-

gence, though general, entitled plaintiff to

Khx.w any specific negligence which made the
track dangerous or anything which establish-

ed a negligent oi>eration of the train. Mef-
ford v. Missouri. K. & T. Ry. Co., 97 S.W.
602, 121 Mo. App. G47.

App. 1907. Where, in an action for in-

juries to a street car passenger by a defect
in the floor, the petition charged that the
floor was rotten, worn, loose, and unfit for

use, plaintiff was not confined to proving the
defect of rottenness, but the petition was sus-

tained by evidence that the floor was loose

and unsafe. Jorden v. St. Louis & M. R. R.

Co., 99 S.\V. 492, 122 Mo. App. 330.

App. 1907. In an action for injury to a

passenger while alighting from a street car,

plaintiffs omission to plead that the car

stopped at a regular station did not restrict

proof to a stop at a point other than a regu-
lar stopping place. Murphy v. Metropolitan
St. Ry, Co., 102 S.W. 64, 125 Mo. App. 269.

App. 1908. A petition stating a contract
of carriage, and showing that plaintiff was
injured by the negligence of defendant's
servants in starting its street cur as she was
alighting, when liberally construed in the in-

terests of justice as required by Rev. St. 1899,
629 (Ann. St. 1906, p. 652), states a cause of

Consult Pocket Part for later cases.
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action sounding in tort rnther than contract,

although it alleges an express contract as an

inducement, the gist of the action being de-

fendant's breach of its public duty, and there-

fore evidence of an express contract is not

material to the issue, and proof of an im-

plied contract creating the relation of car-

rier and passenger is suliicient to sustain it.

Canaday v. United Rys. Co. of St. Louis,

114 S.W. 88, 134 Mo. App. 282.

App. 1909. Where, in an action for in-

juries to a passenger by the premature start-

ing of a street car, plaintiff's petition did not

aver that a signal was given to stop the car

on the west side of a cross-street, or that that

was the regular stopping place, but only

charged that plaintiff signaled the operating

servants to stop the car at the intersection of

certain streets, "a regular stopping place for

the discharge of passengers," and that the

car KtopiKHl there, plaintiff was not committed

to the theory that the west side of the street

intersection was the regular stopping place
for the- discharge of east bound passengers,
nor was she required to prove the same.

Groshong v. United Kys. Co. of St. Louis, 121

S.W. 1084, 1-12 Mo. App. 71 S.

App. 1910. Where a petition for dam-

ages for an assault by a street car conduc-

tor alleges that, as a result of the injury on

tlie bead, plaintiff suffered mental derange-

ment, an expert witness may testify that

plaintiff's disposition was changed, since a de-

rangement of the mind would necessarily

have some effect on the disposition of the per-

son. Xeucr v. Mctropolftan St. Ky. Co., 127

S.W. (H.9, 143 Mo. App. 402.

App. 11)10. Where a passenger is injured
either through defective appliances or negli-

gence of the carrier's servants, a general

allegation of negligence is sufficient to sup-

port proof, but, if the negligence is specified,

it should be proven as alleged. Ingles v. Met-

ropolitan St. Ky. Co., 121) S.W. 493, 145 Mo.

App. 241.

App. 1910. Where, in an action for in-

juries to a passenger in consequence of the

train colliding with a tree on Hie track, the

carrier, after the passenger's prima facie case

made by invoking the presumption of negli-

gence, sought to show that the tree recently

fell on the track and that it came there with-

out any negligence on its part, the passen-

ger in rebuttal could show the carrier's neg-

ligence in permitting the tree to stand be-

side the right of way, because the tree was a

menace on account of its decayed and burned

condition, though the petition merely alleged

generally the negligence of the carrier in per-

mitting the tree to remain on the track, and
in negligently running the train into it. Rice
v. Chicago, B. & Q. Ity. Co., 131 S.W. 374, 153
Mo. App. 35.

App. 1911. Where the petition in a hus-
band's action against a carrier for injuries
to his wife alleged that the wife without her

fault, but through the negligence of defend-
ant's servants in charge of its roadbed and
track, and in charge of the train on which
the wife was riding, seriously and perma-
nently injured her, etc., such general allega-

tions of negligence were sufficient to author-

ize evidence that defendant's roadbed and
track nt the point of the derailment of the

train were defective, and also that the train

was operated at a negligent speed on such

track. Til to v. Wabash II. Co., 141 S.W. 459,

159 Mo. App. 475.

App. 1911. Where the petition alleged

that plaintiff was a passenger, arid was
thrown upon the streets through the negli-

gence of the carrier's servants by starting up
the car with a sudden jerk as she was pre-

paring to alight, such averments are not al-

legations that the car had come to a stop
and was then started, and it could be shown
that the starting with a rapid jerk was after

the car bad slowed down as if to stop.- -

Anderson v. Metropolitan St. Ky. Co., 141 S.

W. 4(1, 159 Mo. App. 449.

App. 1913. Allegations that defendant's

servant in charge of the car in which plain-
tiff was a passenger negligently caused the

car to be struck by and collide with a railroad

engine were general in their nature, so that

the doctrine of res ipsa loquitur was avail-

able. Nagel v. United Kys. Co. of St. Louis,
152 S.W. (J21, KJ9 Mo. App. 284.

App. 1913. Under an allegation in a

IKMitinu for a passenger's wrongful death that

the railroad company permitted its roadbed
and track to become unsafe, evidence is not
admissible to show that the wreck occurred

by mistake of the train dispatcher or a de-

fect, in the locomotive. Williams v. Chicago,
H. & Q. Ky. Co., 155 S.W. G4, 109 Mo. App.
4t>8.

App. 1914. A petition, alleging that the
street car on which plaintiff was a passenger
jumi>ed the track by reason of the negligence
of defendant and its employe's, and plaintiff
was thereby violently thrown from her seat
and injured, charged general and not specific
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negligence, so that plaintiff was not limited

to proof of negligence in operating t!ie car.

Patterson v. Springfield Traction Co., ICw* S.

W. 1)55, 178 Mo. App. 250.

App. 1915. Evidence that passengers
were customarily received on caboose of

freight train wherever it stopped held prop-

erly admitted, although petition did not spe-

cifically invoke such custom. Lindsay v. St.

Louis & H. Ky. Co., ITS S.W. 27(5.

App. 101S. Plaintiff, seeking recovery on
ground that she was jerked off defendant's

train, must make out a case on that theory.

Hooker v. Deering, Southwestern Ry. Co.,

204 S.W. 550.

App. 101 S. Petition alleging that while

deceased was in the act of alighting the street

car was negligently started was sufficiently

broad to warrant submission of issue wheth-

er the conductor allowed deceased a reason-

able time safely to alight. Teske v. Kansas

City Kys. Co., 204 S.W. 577.

App. 1920. Where the complaint stated

that the trainmen negligently permitted great-

ly intoxicated persons, who had intoxicating

liqu:>rs in their possession and were using

loud, offensive, and indecent language, to en-

ter the coach, plaintiff might testify that she

was injured by having another person shoved

against her by the intoxicated persons, as

against a claim that the plaint iff failed to

allege that the trainmen knew facts which

wi.uld lead them to believe that she was
about to be injured. Abernathy v. Missouri

Pac. 11. Co., 217 S.W. 5(iS.

App. 3020. A contract whereby a street

railroad company operated internrbaii cars

within the citj ;md the ordinance authoriz-

ing such contract are not admissible, where
the petition against both interurban and street

railroad company simply pleaded that plain-

tiff was a passenger in an interurban car, and
was injured by the negligence of the serv-

ants of defendants then operating the car.

Huntington v. Kansas City Kys. Co., 220 S.

W. 1011.

App. 1020. Where petition for damages
for injuries received while boarding a street

car alleged that the car was suddenly start-

ed "and" the vestibule door wTas negligently

closed, the two acts of negligence were sep-

arate and distinct, and the use of "and" be-

tween them did not make them a single and
undivided or indivisible act ; hence plaintiff

could submit his case and recover on both

or either of them. Vogts v. Kansas City Rys.
Co., 228 S.W. 520.

App. 1021. In an action for negligence
in causing a street car to start while a pas-
senger was alighting, in which it was claimed
by defendant that the way plaintiff said she
fell was contrary to physical laws, testimony
that the car started with a jerk was admis-
sible, though the starting of the car with a
jerk was not pleaded; such testimony being
material as evidential matter. Hurt weg v.

Kansas City Kys. Co., 231 S.W. 209.

App. 1022. Where a petition, alleging
the relation of passenger and carrier, alleged
also that plaintiff was assaulted by d-fend-
nut's servant while a passenger on defend-
ant's car, the fact that it also alleged that
HK> servant was acting within the scope of
his employment could not deprive the pas-
senger of the right to recover as for a breach
of defendant's duty as a common carrier.
lint tier v. Wells, 2il S.W. (504.

App. 1022. An allegation in a petition
for injuries to a passenger that a designated
servant of defendant was negligent is a gen-
eral, and not a specific, allegation of negli-

gence, but nevertheless confines the proof of

the negligence of the servant referred to.

Perkins v. United Kys. Co. of St. Louis, 243 S.

W. 224.

App. 1923. Evidence that street car door
was open when plaintiff attempted to board
car and that company's rules required conduc-
tor to close it before starting was admissible
on issue whether car was standing or movin;;,

though negligence in starting without elosin

door was not pleaded, and such rule was for

guidance of company's employes. Detche-

mcmly v. Wells, 253 S.AV. 150.

App. 1024. Tn action for injuries, alleged
to have been caused by negligent operation of

street car past station 'building, by which op-
eratives knew or should have known that pas-

sengers on footboard were likely to hi struck,

admission of testimony as to speed and
swaying of car as it passed building, to show
manner in which injury occurred, hHtl not er-

ror as tending to raise assignment of negli-

gence not pleaded. Van Leer v. WT

ells, 263
S.W. 403.

App. 1025. Plaintiff, pleading specific

acts of negligence in constructing and main-

taining trestle, may not invoke doctrine of

res ipsa lotiuitur to make out case. May field

v. St. Louis-San Francisco Ky. Co., 272 S.W.
1051.
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App. 1025. Passenger alleging certain

specific acts of negligence precluded from re-

covery on others. Crabtree v. St. Louis &
S. F. R. Co., 273 S.W. 1104, 218 Mo. App.
306.

App. 1026. Plaintiff, in action against

street railroad for injuries to his wife as

passenger, might rely on presumptive negli-

gence, where he pleaded general negligence.

Lammert v. Wells, 282 S.W. 487.

<ft=a31B (2). Matter* admlaaible under gen-
eral denial.

Sup. 1882. Where, in an action against

a railroad company to recover for the death

of a passenger, the petition alleged that the

servants in charge of the train on which de-

cedent was a passenger were negligent in

operating the train, thereby causing the train

to be carried down an embankment, the com-

pany could show, under the general denial,

that the casualty was the consequence of an

extraordinary rain storm. Ellet v. St. Louis,

K. C. & N. Ry. Co., 76 Mo. 518.

Where, in an action against a railroad

company to recover for the death of a pas-

senger, the petition alleged that the servants

in charge of the train on which decedent was
a passenger were negligent in operating the

train, thereby causing the train to be car-

ried down an embankment, the company could

show, under the general denial, that the casu-

alty was the consequence of an extraordinary
rainstorm. Id.

Sup. 1003. In an action for injuries to

one accompanying live stock on a freight train

while in the car with the stock, on account
of the alleged negligence of the company's
servants in permitting another car to bump
into it with great force, a provision in the

contract of shipment requiring plaintiff to

ride in the caboose, if a defense to the ac-

tion, is admissible under the general denial.

Bolton v. Missouri Pac. Ry. Co., 72 S.W.

530, 172 Mo. 02.

Matter* to be proved.

Sup. 1001. Where a petition for inju-
ries to a passenger on a street car merely
charged that the accident was caused by de-

fendant's negligence, defendant is not re-

quired to prove what caused the train to get

beyond his control. Feary v. Metropolitan
St. Ry. Co., 62 S.W. 452, 162 Mo. 75.

Where plaintiff, suing for injuries re-

ceived in a street-car accident, limited his

right to recover to a specific act of negli-

gence of defendant, 'he could not avail him-

self of the general rule that a passenger is

only obliged to allege generally and prove
the relation of passenger and carrier and the

injury, to make out a prlma facie case, and
that the burden then shifts to the carrier to

exonerate himself. Id.

Sup. 1003. In an action for personal in-

juries sustained in a railway collision, the

negligence charged was that defendant "did,

by the servants in charge of said car and its

servants in charge of another of the cars, so

carelessly manage and control said cars as

to cause and suffer the same to collide."

Held, that the rule that if, Instead of plead-

ing generally the relation of carrier and pas-

senger, and the injury, and thus making out
a prima facie case, plaintiff limits his right
to recover to a specific act of negligence, he
must prove such specific negligence, did not

apply, and it was not necessary for plaintiff

to show which servant so in charge of the

cars was negligent. Malloy v. St. Louis & S.

Ry. Co., 73 S.W. 150, 173 Mo. 75.

Sup. 1003. The negligence charged by a

petition in an action for injury to a passenger
by derailment of a street car, alleging that

the "running gear, that is to say, the wheels,

axles, and other machinery, by means of

which the said car ran along the said track,
were defective and out of order, and unfit

for the purpose of supporting the said car
on the said track," and that though defend-

ant knew, or should by the exercise of ordi-

nary care have known, of such defective

running gear, it "ran the said car along the

said track, and into said curve at a high rate

of speed," was general and not specific neg-

ligence, so that there was no failure of proof
by want of evidence of defect in the running
gear of the car. Johnson v. St. Louis & S.

Ry. Co., 73 S.W. 173, 173 Mo. 307.

Sup. 1007. In an action for injuries to a

passenger, where the petition contains a gen-
eral allegation of negligence, and alleges spe-

cifically the failure of the defendant's em-

ployes to stop a train before beginning the

descent of an incline where the accident oc-

cured, in not providing suitable means nor

exercising reasonable care in the use of those

furnished, in the failure of the employes to

be at their proper posts of duty, and in caus-

ing one train to follow another down the In-

cline, there is no presumption of negligence
from the accident, but the specific allegations
must be proved. Roscoe v. Metropolitan St.

Ry. Co., 101 S.W. 32, 202 Mo. 576.

Sup. 1008. The petition, which, after al-

leging that deceased was a passenger on de-
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fendant's street oar, and the stopping of the

car to allow him to alight, states, "but while

he was in the net of passing to the steps
* * * to alight,

* * * and before he
had reasonable time or opportunity to alight,
* * *

defendants, unmindful of their

agreement with him [meaning the implied
agreement to safely carry and give a reason-
able time and opportunity to alight from the
car raised by the relationship pleaded] and of

their duty in the premises [which duty like-

wise contemplated the same things], did by
their servants in charge of and managing
said car negligently cause and permit said
car to suddenly, and without warning, start

and go forward with a sudden motion for a
few foot, and then stop with a sudden shock
arid jerk," whereby he was thrown charges a
failure of defendant's duty to stop the car
for such reasonable time as was required to

allow deceased to alight in safety, and what
is said as to starting the car and afterwards

stopping it is but descriptive of the method
and manner by which the failure to stop for
a reasonable time occurred, without which
the petition would have stated a cause of ac-

tion ; so that proof of the negligent starting,
and the resulting injury, without proof of the

negligent stopping, authorizes a recovery.
Millar v. St. Louis Transit Co., 114 S.W. 945,
215 Mo. 607.

Sup. 11)09. In an action for injuries from
a carrier's negligence if negligence is charged
in general terms, plaintiff need only show
that defendant was a common carrier and
that plaintiff was a passenger and injured
by the carrier while being carried, but if the

petition charges specific negligence the acts

charged must be proven as alleged before a

prima facie case is made. Cooper v. Century
Realty Co., 123 S.W. 848, 224 Mo. 709.

Sup. 1919. Where the petition of a pas-
senger on defendant's train averred that a
vestibule door was negligently left open, and
that as a result of a sudden jar or jolt he
was thrown from the car platform onto the

tracks, proof of the concurring acts of neg-

ligence is essential to recovery. Giles v.

Michigan Cent. K. Co., 212 S.W. 873, 278 Mo.
350.

Sup. 1921. A petition alleging that de-

ceased was killed by the negligence of de-

fendant's servant in suddenly starting or per-
mitting a freight elevator to start up, while
deceased was placing machinery on it, with-
out warning, when the operator knew or by
exercising ordinary care could have known
deceased was in a dangerous position, charged

specific negligence, thus preventing the ap-
plication of the doctrine of res Ipsa loquitur.
Grimm v. Globe Printing Co., 232 S.W. 676.

Sup. 1927. Allegations of reply in pas-
senger's action against railroad for injuries,
if construed to deny engineer's negligence,
held not to relieve railroad from showing ab-
sence of other negligence. Huien v. Wheel-
ock, 300 S.W. 479, 318 Mo. 502.

App. 1905. Where there was evidence
that defendants' employe* carelessly closed the
door of an elevator on plaintiffs dress, and
at the same moment started the elevator, and
negligence in that respect was well pleaded,
it was not error to refuse to direct a verdict
for defendants, in that there was a total fail-

ure of proof, though some of the grounds of

negligence alleged were not proved. Hensler
V. Stix, 88 S.W. 108, 113 Mo. App. 162.

App. 1905. Where a petition against a
carrier for injuries to a passenger unneces-
sarily alleges the specific acts of negligence
complained of, plaintiff assumes the burden
of proving the acts alleged, and must re-

cover, if at all, on the negligence pleaded.
Hamilton v. Metropolitan St. Ry. Co., 89 S.
W. 893, 114 Mo. App. 504.

App. 1900. A petition in an action
against a street railway company for inju-
ries to a passenger which alleges that the
company neglected to stop the car a sufficient

length of time for the passenger to board it,

whereby she was injured in consequence of
the sudden starting of the car as she had one
foot on the lower step of the car and held on
to a handhold, and that the company, by the
exercise of ordinary care, could have seen her
hanging by the handhold and could have stop-
ped the car by the exercise of ordinary care
in time to have avoided injuring her, sets
forth two causes of action, one for starting
the car while the passenger was attempting
to get aboard, and one for negligence in fail-

ing to stop the car after the discovery of her
peril, and on proof of either the passenger
was entitled to recovery. Foland v. South-
western Missouri Electric Ry. Co., 95 S.W.
958, 119 Mo. App. 284.

App. 1907. A petition in an action

against a street railroad company for inju-
ries to a passenger charged that defendant
negligently allowed the car and appliances to
become out of order, so as to cause such an
explosion as caused a panic among the pas-
sengers, whereby they threw, pushed, or
knocked plaintiff off the car. Plaintiff testi-

fied: "This flash struck me in the face, and
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I don't know, the current or something, must
have* carried me off the car. I don't know
how I got off, whether I jumped off or that

knocked mo off; didn't know anything/' etc.

Held, that plaintiff's evidence failed to show
that the explosion caused the panic, and the

knocking him off the car by the other pas-

sengers, and amounted to a failure to sustain

the petition. Kennedy v. Metropolitan St.

Ky. Co., 107 S.W. Ill, 128 Mo. App. 207.

App. 1008. Plaintiff alleged that, as he

was entering a grip car, the motorman sud-

denly and negligently started the car with a

quick motion, throwing plaintiff out of the

approach to the seat, so that his body pro-

jected out beyond the side of the car, and that

thereupon plaintiff was struck by a car, ap-

proaching from the opposite direction and

knocked to the ground by the negligence of

defendant's servants in charge of such other

car in failing to stop the same before strik-

ing plaintiff, after having discovered plain-

tiff's peril. Held, that the petition alleged

two acts of negligence, which were not con-

tradictory ; hence plaintiff's failure to prove

negligence on the part of the operatives of the

car by which he was struck did not preclude

him from recovering for the negligence of the

operatives of the car on which he was riding

in improperly starting the same. Spaulding
v. Metropolitan St. Ry. Co., 107 S.W. 10 ID, 120

Mo. App. 007.

App. 1011. Where, in an action to re-

cover for injuries to a passenger, plaintiff

alleges specific acts of negligence, it is not

sufficient to prove the men* relation of carrier

and passenger, but the specific acts of negli-

gence must be proved. 1'idgeon v. United

Rys. Co. of St. Louis, 133 S.W. 130, 154 Mo.

App. 20.

App. 1011. Where the petition in an ac-

tion for injuries to a street car passenger
in a collision between the car and a train at a

railroad crossing alleges that the street rail-

way company so negligently constructed,

maintained, and operated its car line and the

car as to cause the accident, plaintiff may re-

cover on any conceivable negligence of the

street railway comiwny that could have
caused the collision, and he need not adduce

proof of specific negligence. Augustus v. Chi-

cago, U. I. & P. Ky. Co., 134 S.W. 22, 153 Mo.

App. f>72.

App. 1012. Allegation, in action against
a carrier for personal injuries, that "defend-

ant carelessly and negligently operated said

train in such manner that the train of cars

left the track," is a general charge, under
which plaintiff need prove no special negli-

sonce, but only show derailment and injury.
Moore V. Missouri Pac. Ky. Co., 147 S.W. 488,
104 Mo. App. 34.

App. 1014. A passenger need not prove
all acts of negligence by the carrier charged
in the complaint, if any one proved is suffi-

cient to render the carrier liable. Zwick v.

Swinney, 103 S.W. 1124, 178 Mo. App. 142.

App. 1015. Where the petition alleges
that the injury was caused by a violent stop-

ping of the car, plaintiff must recover, if at all,

on proof that the injury was the direct result

of the stop. Allen v. Dunham, 175 S.W. 135,
1N8 Mo. App. 103.

App. lOLS. In a passenger's action for

personal injuries due to the premature start-

ing of a street car from which she was alight-

ing, failure* to prove negligence in violently

starting the car was immaterial, where a

premature starting was shown : it not being

necessary to prove all the negligence alleged.

Rogers v. Kansas City Rys. Co., 201 S.W.
505.

App. 1010. Tf a railroad passenger al-

leges injury because of specific acts of negli-

gence, plaintiff must assume burden of proof
and prove such specific negligence. Malonc v.

St. Louis-San Francisco Ry. Co., 213 S.W.

S04, 202 Mo. App. 4SO.

App. 1020. On proof merely of alleged

negligent maintenance by defendant carrier

on its premises of unguarded hole beside a

path for travel between town and depot, and
that this was the immediate and proximate
cause of injury of plaintiff, who in leaving
the depot by the path slipped into the hole,

he can recover, irrespective of the question of

negligence as to the path. Ka enter v. Mis-
souri Pac. Ry. Co., 218 S.W. 310.

App. 1022. In an action for injuries to

n passenger from a fall caused by a banana
peeling, in which the petition alleged negli-

gence of the carrier in failing to keep its plat-
form in a reasonably safe condition, free from
banana peelings and other slippery substances,
it was necessary for plaintiff to show that the
carrier had knowledge of the presence of the
banana peeling, or by the exercise of ordinary
care could have known of its presence in time
to have removed it before the accident hai>-

pened, or that the peeling had been in a po-
sition where it was likely to cause injury for

such a length of time that it might reasonably
be inferred that the carrier, in the exercise
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of ordinary care, would have known of its tutcs no variance. Buck v. People's Street

presence in time to have removed it before Railway & Electric Light & Power Co., 18 S.

the occurrence of the injury. Taylor v. Kan- W. 101)0, 108 Mo. 179, affirming (1891) 40 Mo.
sas City Terminal Ry. Co., 240 S.W. 512. App. 555.

App. 192S. Passenger suing railroad for

injuries in fall on train must establish neg-

ligence in particular pleaded. Jones v. St.

Louis-San Francisco Ry. Co., 5 S.\V.(2d) 101.

App. 192S. Injured passenger, alleging

sj>eciiic grounds of negligence held required to

prove grounds as alleged. Walser v. Mis-

souri Pac. U. Co., G S.W.(2d) G32.

<r:nr> (4). Varlnnce between allegation*
und proof.

Sup. 18X0. Where the petition in an ac-

tion against a railway company for damages
sustained by a passenger alleged that the

company failed to stop its train at the des-

tination of a passenger, so as to enable the

passenger to alight from the train, a recovery
could not be had on proof that the company
failed to keep the depot platform at the sta-

tion properly lighted up; the statute pro-

viding for a variance not being applicable.

Price v. St. Louis, K. C. & N. Ry. Co., 72 Mo.
414.

Sup. issri. Where, in an action against
u railroad company for injuries to a pas-

senger, the petition alleged in substance

that defendant's servants did not stop the

train a siillicient length of time to allow a

plaintiff to get off on the platform provided
for tbe use of passengers, evidence that the

train stopped at a place opposite the plat-

form, but not for the purpose of discharging

passengers, and then started without warning,
in order to place the train at the usual stop-

ping place, then* was no variance, since the

theory advanced by plaintiff's i*etition was
that the train iirst stopjn'd at a place which
would lead him to believe was intended for the

discharge of passengers. Leslie v. Wabash,
St. L. & P. Ry. Co., SS Mo. 50.

Sup. 181)1. That the evidence in an ac-

tion by a passenger for injuries shows that

things other than those alleged contributed

to cause the injury will not defeat recovery.
- -Buck v. People's St. Ry. & Electric Light &
Power Co., 18 S.W. 101)0, 108 Mo. 179, affirming

(1891) 4ft Mo. App. 555.

Sup. 1892. Where a petition charged neg-

ligence of the driver of a street car in prema-
turely starting it while plaintiff was alighting,

and the evidence supported the charge, the

fact that a defective brake contributed to the

injury will not defeat a recovery, and consti-

Sup. 1899. A complaint setting forth as
the negligence the act of the gripman of a
street car in negligently operating the grip
iron so as to cause the car to jerk with such
force that it broke plaintiff's hold, and threw
him on the street with great force, limits

plaintiff to proof of the specific negligence
averred. Hartley v. Metropolitan St. Ry. Co.,

49 S.W. 840, 148 Mo. 124.

Sup. 1899. Where a petition alleged that

plaintiff was a passenger in the caboose of a

train, and was injured by being thrown out of

the door, and on the ground, by a collision, he
cannot recover by showing that he had rea-

sonable cause to apprehend a collision, and
that, believing the danger was imminent, he

jumped from the train, and was injured, where
such facts were not pleaded, since inconsistent

with the specific negligence averred. Chitty
v. St. Louis, I. M. & S. Ry. Co., 49 S.W. 80S,

148 Mo. 04.

Sup. 1903. Plaintiff averred that she was
received as a passenger in defendant's eleva-

tor, to IK? carried to the fourth floor, and was
injured by reason of the negligence of the

operator in not allowing her a reasonable
time to alight at that floor. There was no
conflict in the evidence that she was not al-

lowed a reasonable time to alight, but defend-
ant set up that she was allowed a reasonable
time in which to indicate a desire to alight,

and did not do so. held, that the rule that

plaintiff cannot count on one cause of action,

and recover on another, especially when proof
of the latter necessarily negatives the ex-

istence of the former, did not apply. Becker
V. Lincoln Real Estate & Building Co., 73 S.

W. 5S1, 174 Mo. 240.

Sup. 1904. In an action by a passenger
for injuries in a collision between an electric

car and a cable car at a crossing, where the

negligence alleged In the petition was the
failure of the flagman to give "such signals
as would have enabled the gripman and 1110-

tormun, by the use of ordinary care, to have
avoided said collision," and the evidence show-
ed that the flagman gave both the gripman
and motorman the signal to proceed at the

same time, there was no material variance.

Taylor v. Grand Ave. Ry. Co., 84 S.W. 873,
185 Mo. 239.

Sup. 1905. In an action for injuries to a

passenger, where the petition charged the
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place of the accident at or near the inter-

section of certain streets, and the evidence

showed the place reasonably within the zone

specified, there was no material variance.

McCaffery v. St. Louis & M. R. R. Co., 90 S.W.

810, 192 Mo. 144.

Sup. 1909. In an action by a street car

passenger for Injuries the very act of negli-

gence alleged must be proved, and, where it

was alleged that plaintiff was Injured on a

south-bound car on the west side of a viaduct,

he could not recover upon proof that he was

injured on a north-bound car on the east side

of the viaduct. Gardner v. Metropolitan St.

Ry. Co., 122 S.W. 1008, 223 Mo. 389, 18 Aim.

Cas. lltiO.

Sup. 1913. In an action for injuries to

one boarding a street car, variance between

the allegation and proof as to the place of

the accident held to be immaterial, under

Rev. St. 1009, 184(5. Nolan v. Metropolitan

St. Ry. Co., 157 S.W. G37, 250 Mo. 602.

Sup. 1917. Evidence that a street car

was moving slightly when plaintiff attempted

to board it held not a fatal variance from al-

legations that the car had stopped and was

"started" before plaintiff had time to get on

it. (App. 1913) Gunn v. United Rys. Co. of

St. Louis, 1GO S.W. 540, 177 Mo. App. 512,

judgment reversed 193 S.W. 814.

Sup. 1928. Petition alleging plaintiff

fell by descent of elevator and proof showing
full by its ascent did not show failure of

proof but variance. Roberts v. Schaper
Stores Co., 3 S.W.(2d) 241, 318 Mo. 1190.

App. 1879. In an action against a car-

rier for personal injuries to a passenger, the

fact that the injuries were the result of an

act of God may be proven under the general

issue. Gillespie v. St. Louis, K. C. & N. Ry.

Co., C Mo. App. 554.

App. 1900. In an action for personal in-

juries, the petition alleged that defendant had

stopped its car to allow plaintiff to enter the

same, and that while he was proceeding to

do so its motorman negligently turned on the

current, and thereby caused said car to lurch

forward, whereby plaintiff was thrown under

said car and injured. Plaintiff's instructions

told the jury that if defendant's motorman
saw plaintiff's signal, and undertook to stop

the car for the purpose of receiving plaintiff

as a passenger thereon, and that at the time

the car was nearly stopped or moving so

slowly that plaintiff could have entered the

same with safety by the exercise of reasona-

ble and ordinary care and that in exercis-

ing such care while attempting to get on

board the car, and when he had taken hold

of the handrail and had one foot on the step,

the motorman in charge of the car negligently
turned on the current and thereby caused the

car to start suddenly forward, by reason

whereof plaintiff was thrown down, ran over,

etc. The evidence adduced by plaintiff tend-

ed to support the theory of this instruction,

and no objection was taken thereto, either

by demurrer or otherwise. Held that, even

though the liability for the injury caused by

suddenly starting a car which is standing still

is established by proof of certain facts, and if

the injury is caused by suddenly accelerating

the speed of a moving car, the liability is es-

tablished by proof of other and different facts,

and that therefore the cause of action alleged

is not that upon which plaintiff is permitted
to recover, the judgment will not be reversed,

as the allegation of the cause of action to

which the proof was directed was not un-

1/roved in its entire scope and meaning, and

there was not, therefore, an entire failure

of evidence, the allegation that defendant

"stopped" the car for the purpose of allowing

plaintiff to get on the same being no more
than the allegation of a matter of inducement,
and no negligence being alleged in doing that

act, the negligence alleged consisting of letting

off the brake and turning on the current vvhilo

plaintiff was in the act of getting on the car,

so that it may be well doubted whether there

was any substantial variance between the

facts alleged and those proved. Iiansberger

v. Sedalia Electric Ry., Light & Power Co., 82

Mo. App. 500.

App. 1903. There is no variance between

a complaint alleging that while plaintiff was

alighting from a street car, and before she

had a reasonable time to alight, the car start-

ed, and proof that it did not stop a sufficient

time to allow her to alight, in view of her de-

lay caused in assisting a young girl with her

to alight. Hannon v. St. Louis Transit Co.,

77 S.W. 158, 102 Mo. App. 216.

App. 1903. Evidence that the car had

stopped arid then started again as plaintiff's

wife was stepping off, but before she reached

the street, was not a variance as that was
one form in which the matter was pleaded.
Shareman v. St. Louis Transit Co., 78 S.W.

840, 103 Mo. App. 515.

App. 1903. Where, in an action for in-

juries to a passenger on a street car, the pe-

tition alleged negligence in that while the car

was at a standstill, and plaintiff was alight-
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ing, as defendant's servants well knew, they

negligently started the car forward, by rea-

son of which plaintiff was injured, such pe-

tition was supported by evidence that the con-

ductor had knowledge that plaintiff was at-

tempting to alight before the car started, and
that under defendant's custom of operating
Its cars the motorman, when a car had been

stopped for any purpose, started the same
only after signal by the conductor, without

proof that the motorman had knowledge that

plaintiff was engaged in alighting at the time
he started the ear. Jacobson v. St. Louis

Transit Co., 80 S.W. 300, 100 Mo. App. 339.

App. 1904. There can be no recovery for

injuries received while attempting to alight
from a slowly moving1 train, where the peti-

tion alleges negligence on the part of de-

fendant in suddenly starting its train while

plaintiff was in the act of alighting. Bond
v. Chicago, B. & Q. Ry. Co., 84 S.W. 124, 110

Mo. App. 131.

App. 1905. Where, in an action against
a street railway company for injuries to a

passenger, she alleged that her injuries oc-

curred because the car started with a sudden

jerk before she had reached a place of safe-

ty thereon, and she testified in her examina-
tion in chief that the car was still as she at-

tempted to get aboard it; that, as she was
stepping on it, the car gave a jerk, which
threw her over and against the back seat,

causing her injuries the fact that she testi-

fied on cross-examination that the car had
started before it gave the sudden Jerk did

not establish such a variance between the

pleading and proof as precluded plaintiff
from recovery. Lehner v. Metropolitan St.

Ry. Co., 85 S.W. 110, 110 Mo. App. 215.

App. 1905. Refusal to exclude plaintiff's
evidence in an action for injury in alighting
from a street car because of variance be-

tween the allegation of the petition that the

ground was lower than the car, and proof
that it was a foot higher than the floor of

the car platform, is not ground for reversal,
the variance being immaterial; the grava-
men of the charge being the stopping of the
car at an unsafe place to alight, and defend-
ant not having, as required by Rev. St. 1899,

655, alleged and proved by affidavit that
it was misled by the variance. Senf v. St.

Louis & S. Ry. Co., 86 S.W. 887, 112 Mo. App.
74.

App. 1906. An allegation in the petition,
in an action against a street railway com-
pany for injuries received by a passenger
\vuile attempting to board a car in conse-

quence of the sudden starting of the car,
that it had come to a stop when signaled and
when plaintiff attempted to board it, is sup-
ported by evidence showing that the car had,
on plaintiffs signal, so slackened its speed
that it barely had a perceptible motion at the
time he attempted to board it. Forrester v.

Metropolitan St. Ry. Co., 91 S.W. 401, 116 Mo.
App. 37.

App. 1906. Plaintiff alleged that, while
a passenger on one of defendant's cars, de-

fendant's servants in charge of said car so

negligently managed said car as to cause it

to sustain violent lurches and plaintiff to sus-

tain a shock from said car and from the elec-

tricity, its motive power. The evidence

showed that said car had stopped because of

a blockade of cars, one of which was derailed :

that the servants in charge of the latter car

and the car next following, In attempting to

replace the derailed car, had caused the out-

burst of electricity which caused the injury

complained of; and that the servants in

charge of the car on which plaintiff was a

passenger were doing nothing at the time of

the accident. Held, that defendant was not
liable under the allegations. Coyne v. United

Railways Co. of St. Louis, 98 S.W. 110, 121
Mo. App. 114.

App. 1907. Though the cause of action

pleaded is the negligent act of a carrier In

suddenly starting a stationary car while

plaintiff was stepping from it, she would be
entitled to recover where the proof showed
that the car was moving but not enough to

enhance the danger of her act. Green v. Met-

ropolitan St. Ry. Co., 99 S.W. 28, 122 Mo.
App. 647.

App. 1907. Where a petition for injuries
to a street car passenger alleged that the
floor of the car was unfit for use, proof that
the injury was caused by a defect in a trap
door which formed a part of the floor did not
constitute a variance. Jorden v. St. Louis
& M. R. R. Co., 99 S.W. 492, 122 Mo. App.
330.

App. 1907. Where in a personal injury
action by a passenger specific injuries are

alleged, recovery cannot be had for injuries
not so sped fled. Stevens v. Kansas City
Elevated Ry. Co., 105 S.W. 26, 126 Mo. App.
619.

App. 1907. Where, in an action for inju-
ries to a passenger, plaintiff relied solely for

a recovery on defendant's alleged negligence
in suddenly stopping a train with unusual vio-

lence, which was not negligent, but properly
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done to avoid a collision, plaintiff could not
recover for other or different causes of neg-

ligence, or on the theory of res ipsa loquitur.
Todd v. Missouri Pac. Ry. Co., 105 S.W. 071,

120 Mo. App. 684.

App. 1008. In an action for injuries
while alighting from defendant's train, the

petition alleged that when the train arrived

at the station defendant negligently failed to

stop a sulliciont time for plaintiff to alight,

and that defendant's servants negligently suf-

fered it to move with a sudden jerk, and failed

to give any warning, and at that time plain-
tiff stepped on the car step to alight, and was
violently (thrown from the car, etc. It was
inferable from the evidence that the train

had stopped when plaintiff arose from her

seat, ami it began to move while she was on

the platform or the steps of the car. HcW,
that the petition neither expressly nor infer-

ential Ily alleged the train was in a motionless

state when plaintiff attempted to stop from
the car to the platform ami there was no fail-

ure of proof or variance between the evidence

and the petition, and the question was not

one of failure of proof for the court to de-

termine, but of contributory negligence for

the jury on conflicting evidence. Anderson
v. Chicago & A. Ry. Co., 110 S.W. 050, 131 Mo.

App. 580.

App. 1908. When action against carrier

for injuries to passenger sounds in tort, alle-

gation of contract of carriage is regarded ns

more inducement. Canaday v. United Rys.
Co. of St. Louis, 114 S.W. 88. See Action, C=

27(4) in this Digest.

App. 1908. The petition, in an action to

recover for injuries received from bein^
thrown from a street car by the sudden start-

ing* of the car while plaintiff was attempting
to alight, alleged that plaintiff was riding on
the trailer, but there was evidence introduced

at the trial that she was riding on the front

car. JfrJtl, that the variance was not imi>or-

t a nt .Peck v. Springfield Traction Co., 110 S.

W. 0.19, 181 Mo. App. 134.

App. 1908. In an action against a car-

rier, plaintiff's right of recovery l>eing predi-
cated on the negligence of defendant in start-

ing the train while plaintiff was in the act

of alighting, the ]>etition alleging that she was
thrown from the car, it is immaterial wheth-
er the evidence shows she was thrown off or

that she jumped off (for safety. Saeger v.

Wabash R. Co., 110 S.W. 080. 131 Mo. App.
282.

App. 1910. Plaintiff alleged that while
she was a passenger in defendant's cab de-

fendant negligently so managed its team and
cab that the team took fright and ran with
the cab, and, on account thereof, she was
thrown down in the cab, and was injured in

her ankle, back, etc. The answer was a gen-
eral denial, with the plea, of contributory
negligence. Plaintiff introduced evidence
without objection showing that after she en-

tered the cab, the team became frightened and
started to run with the cab, 'but the testimony
did not show whether the injury was caused
by -being thrown from her seat to the floor of
the cab or while trying to get out of the cab
while the team was running away, her testi-

mony showing that she made an attempt to

got out of the cab, while the team was run-

ning, and that her injury might have been
caused thereby. Rev. St. 1899, $ 056 (Ann. St.

1900, ]). 074), provides that, when the variance
between pleading and the proof is not mate-
rial the court may direct the facts to be
found according to the evidence, or may order
an immediate amendment without costs.

held, that the variance between the allegation
that she was injured by being thrown down
in the cab and the evidence that she was in-

jured while attempting
1 to get out of the cab

was immaterial, and that defendant by fail-

ing to object to the testimony waived liis ob-

jection to it, so that a charge forbidding re-

covery if plaintiff was injured while attempt-
ing to get out of the cah while the team was
running away was error. Daley v. Rcdhurn.
127 S.W. 924, 143 Mo. App. 053.

'

App. 1910. The gravamen of an action
for injuries to a passenger, so far as payment
of fare is concerned, is tlisit IK* paid his fan*
to the carrier for the service, and the vari-

ance between un allegation that he p.-iid it to

the conductor and proof that he paid it to the
ticket seller was not substantial. Cornell v.

Chicago. It. I. & P. Ky. Co., 12S S.W. 1021, 143
Mo. App. 59S.

App. 1911. While a plaintiff can recover

only on the cause pleaded yet in an action for

injury to an alighting imssenger there is no
variance between a petition charging that

plaintiff was thrown down by the sudden
start of the car from a standstill, and evi-

dence that the car was still moving though so

slightly as to be imi>erceptible and wholly
negligible as a factor in the fall. Kinyoiin v.

Metropolitan St. Ry. Co., 134 S.W. 15, 153 Mo.
App. 477.

App. 1911. Where a petition alleged
that the plaintiff, a young girl, was a passen-
ger on one of defendant's street cars, and,

upon her signal to stop, the car was brought
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to a slow speed, and she went from her seat

to the rear platform holding on to the rail,

and that, while standing in apparent safety

expecting to alight, those in charge negligent-

ly started the car with a violent jerk, throw-

ing her to the ground, proof that the start

was made in a sudden and violent manner did

not prove a different cause of action from the

premature starting alleged. Inn merely show-
ed the manner of the breach of duty. Mustek
v. United Kys. Co. of St. Louis, 1134 S.W. 31,

155 Mo. App. 64.

App. 1013. Where a petition alleged that

a passenger on a street car had passed through
the rear vestibule and stepped down on the

step of the car, when she was thrown there-

from by n sudden jerk, proof that she was
stepping to the flrsl step when she was thrown
and injured was not a material variance.

Klass v. Metropolitan St. Ky. To., 155 S.W.

57, 100 Mo. App. 017.

App. 1013. Where a passenger sues two

connecting carriers jointly for personal inju-

ries, then' is no variance from the complaint
in proving the sole negligent act of one of

the carriers after dismissing the action as to

the other. Doster v. Chicago. M. & St. P. lly.

Co., 15S S.W. 410.

App. 1014. In an action by one who at-

tempted to board a moving street car, evidence

In'hl to constitute a fatal variance from the

petition. Daniclson v. Metroj}olitan St. Ky.
Co.. KJ2 S.W. 307, 175 Mo. App. :U4.

App. 1014. Where the petition in a

street car passenger's action alleged as neg-

ligence the unusual jerking or sudden start-

iim up of the car without respect to whether
it had previously stopped, proof that the car

did not actually stop before the alleged neg-

ligent jerk was not a fatal variance. Maier
v. Metropolitan St. Ky. Co., 102 S.W. Km, 170

Mo. App. lit).

App. 1014. In an action by a passenger

Injured in alighting from a car, proof that

custom warranted his alighting when 1 the car

stopiM'd, though not a regular stopping place,

held not to support a recovery ; the petition

alleging the car was stopped to let off pas-

sengers. Hays v. Metropolitan St. Ry. Co.,

170 S.W. 414, 182 Mo. App. 303.

App. 1015. In action for injuries to pas-

senger, claimed to have been crowded by
street car conductor and caused to fall, held,

that there was no material variance between

the ij-etition, the proof, and an instruction.

Tanchof v. Metropolitan St. Ky. Co., 177 S.W.

813.

App. 1015. In an action by one hurt in

attempting to board defendant's street car,

proof held not to show a willful injury, con-

stituting a variance from the averments of

negligent injury. Boggs v. Harvey, 178 S.W.
807.

App. 1010. In street car passenger's ac-

tion for injuries alleged to have been caused
by suddenly starting car after slowing down
at regular stopping place, such negligence held
not proved. Ward v. Harvey, 182 S.W. 105.

App. 1010. Allegations that plaintiff, a

passenger, was injured because defendant

railway company took the forward part of the
train some distance from plaintiff's coach and
negligently backed it into said coach, are sup-

ported by proof of a sudden jerk, by the colli-

sion alleged. Johnson v. St. Louis & S. F. H.

Co., 100 S.W. 352.

App. 1017. In an action for injuries by
sudden starting of a street car which plaintiff
was boarding, where petition alleged that

plaintiff was thrown and then dragged and
fell, evidence held to follow allegations of pe-
tition in this respect. Beurskens v. Dunham,
103 S.W. 855.

App. 1017. Where a petition was based
on railroad's negligence in maintaining an in-

adequate luggage rack in its station, failure to

prove its allegations that the suit case which

injured plaintiff was knocked off the rack by
some one constitutes only a variance and not

a failure of proof. Wright v. Kansas City
Terminal K. Co., 103 S.W. 003, 105 Mo. App.
480.

Where petition alleged defendant rail-

road negligently failed to provide a luggage
rack In its station with a retaining rail to

prevent, baggage from falling off and the evi-

dence showed an inch molding, there was a
variance only. Id.

App. 1017. In a street car passenger's
action for injuries, held, that there was, at

most, an immaterial variance, and not a total

failure to prove the cause of action alleged.

Ilarriman v. Dunham, 100 S.W. 443.

App. 1018. Petition alleging that de-

ceased was a street car passenger "until lie

reached a point at or near an intersection at

a point within a few feet, about 30 feet, of

where the car was required to stop and dis-

charge passengers," and evidence that the car

stopped about 30 feet before reaching the reg-

ular stopping place, did not present a vari-

ance.-- Teske v. Kansas City Kys. Co., 204 S.

W. 577.
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App. 1919. In action against interurban
railway, for failure to protect from assault by
drunken fellow passenger, where petition

charged that plaintiff was riding on a ticket

purchased of defendant, and that while thus

traveling for hire on defendant's car he was
assaulted, and the proof was that at the time
of the assault plaintiff was traveling on a
cash fare paid to another company, a street

railway company, and on a portion of the line

of travel of the car owned by the street rail-

way, on which defendant's car was operated,
under an operating agreement complying with
a city ordinance as to such operation, by de-

fendant's crew acting as the crew and em-

ploytfs of the street railway, there was more
than a variance requiring the observance of

Rev. St. 1909, 1846, 1847, to take advantage
of it, but it amounted to a failure of proof
justifying granting new trial after verdict for

defendant. Wilcox v. Kansas City Western
Ry. Co., 213 S.W. 156, 201 Mo. App. 510.

App. 1919. Where plaintiff charged neg-

ligence of defendant street railways company
in starting the car suddenly after it had
stopped at its usual place, and "while plain-
tiff was in the act of boarding the car at a
time when she was in a position of danger,"
the negligence pleaded was such starting of

the car, and plaintiff's statement that the car

started with a jerk did not create a variance,
but was immaterial ; there being ample evi-

dence upon the issue of the negligent starting
of the car. Baldwin v. Kansas City Rys. Co.,

214 S.W. 274.

App. 1919. Evidence that the car Jerked
or moved suddenly or abruptly as plaintiff
was alighting was not a variance or depar-
ture from allegations that while she was
alighting the car started up. Clymer v. Kan-
sas City Rys. Co., 214 S.W. 423.

App. 1923. Where, in an action for in-

juries sustained by a passenger through the

overturning of a step box upon which she

stepped, the petition alleged that defendant
so carelessly placed the box and the box was
so insecure that, when plaintiff stepped upon
it, the box slipped and turned, and caused

plaintiff to fall, and the evidence showed that
the unevenness of the pavement caused the
box to turn, defendant could not resist recov-

ery on the theory that the defective pavement
was the proximate cause of the accident, the
action being based upon the negligent placing
erf the step box. Tanner v. Chicago, II. I. & P.

Ily. Co., 258 S.W. 730.

App. 1924. Where petition in passen-
ger's personal injury action alleged negligence

of defendant in that conductor negligently di-

rected plaintiff to alight from moving train,
and defendant was not called on to defend
against negligence of any other servant, there
was failure of proof and not a mere variance
when inference from evidence was that al-

leged negligent direction was given by brake-
man. Bogrexs v. Walwish Ry. Co., 2CO S.W.
333.

<=>316. Presumption* and burden of
proof.

See ante, 292.

Contributory negligence, see post, @=>344.

Instructions, see post, $=321.

In general.

Automobiles, @=242.

The happening of an accident to a passen-
ger during the course of his transportation
raises a presumption of negligence against
the carrier.

Sup. 1899. Sweeney v. Kansas City Cable

Ry. Co., 51 S.W. 082, lf>0 Mo. 3S5 ; (1912)
Norris v. St. Louis, 1. M. & S. Ry. Co.,
144 S.W. 783, 239 Mo. (195; Purtollo V.

Missouri Pac. Ry. Co., 145 S.W. 55, 240
Mo. 122 ;

App. 190r>. Hamilton v. Metropolitan St.

Ry. Co., 89 S.W. 893, 334 Mo. App. 504.

In a passenger's action for personal in-

juries, plaintiff may inako out a prima facie
case by showing the accident and resulting
injury so as to raise a presumption of neg-
ligence, if negligence Is alleged generally, but
where specific acts of negligence are alleged
he must prove the acts relied upon ; no pre-
sumption of negligence arising.

Sup. 1900. Oroutt v. Century Bldg. Co., 99
S.W. 1002, 201 Mo. 424, 8 L. R. A. (N. S.)

929;

App. 1910. Potter v. Metropolitan St. Ry.
Co., 326 S.W. 209, 1-J2 Mo. App. 220;
Detrich v. Same, 127 S.W. C03, 143 Mo.
App. 176; (1916) Abemathy v. Lusk, 182
S.W. 1049.

In an action by a iwssenger for personal
injuries the burden is on him to prove defend-
ant's negligence, and that such negligence
caused the injury.

Sup. 1893. Yarnoll v. Kansas City, Ft. S. &
M. R. Co., 21 S.W. 3, 113 Mo. 570, 18 L.

R. A. 599 ;

App. 1905. Young v. Missouri Pac. Ry. Co.

(1904) 84 S.W. 175, judgment affirmed 88
S.W. 767, 133 Mo. App. 636.

Sup. 1884. Where a car in which pas-
sengers are conveyed is shown to be under
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the control and management of servants of

the carrier, and an accident which causes in-

jury to one of the passengers is such as under

ordinary circumstances does not happen if

those who have the management of the car
use proper care, it affords reasonable evi-

dence, in the absence of explanation by the

carrier, that the accident arose from want of

care. Dougherty v. Missouri Pac. R. Co., 81
Mo. 325, 51 Am. Rep. 239.

Sup. 1802. In an action for the death of
a person killed by a train at a station, on the

ground that the train started before he had
time to alight, where there is no evidence
how the accident happened, or whether he
was on the train or the station platform when
thrown under the train, the company cannot
bo held liable because of the presumption that

he was in the exercise of due care, since there

is also a presumption, in favor of the carrier,

that it performed its duty. Yarnell v. Kan-
sas City, Ft. S. & M. R. Co., 21 S.W. 1, 113
Mo. 570, 18 L. R. A. 5110.

Sup. 1805. A charge that if plaintiff
without negligence on his part, was injured
In attempting to board defendant's train,
"then tho burden is thrown upon the defend-
ant to show" that It was free from negligence,
was properly refused. Schuefer v. St. Louis
& S. Ry. Co., 30 S.W. 331, 11>S Mo. 64.

Sup. 1805. Where plaintiff, a passenger
on a railroad train, is injured by the fall of a

ventilating window of the coach in which she
is riding, the burden is on defendant company
to disprove negligence.--Och v. Missouri, K.
& T. Ry. Co., 31 S.W. 062, 130 Mo. 27, 36 L.

R. A. 442.

Sup. 1001. A street-car company is not
liable for injuries received by passengers
through a car escaping down an incline, if it

used the best machinery known, such as ex-

perience had shown was safe, and the accident
was caused by something it could not have
foreseen or guarded against, though it fails

to show the immediate cause of the accident.

Feary v. Metropolitan St. Ry. Co., 62 S.W.

452, 162 Mo. 75.

Sup. 1903. The burden is not shifted

from a passenger on proof of her injury in

alighting from a street car so as to require
an explanation from the company, but she
must also prove that the accident occurred

through the company's fault. Peck v. St.

Louis Transit Co., 77 S.W. 736, 178 Mo. 617.

Sup. 1906. In an action against a street

railway by a passenger for injuries received

through being struck by a missile thrown by
a bystander, no presumption of negligence on
the part of the defendant arises from the
mere fact of the injury . Woas v. St. Louis
Transit Co., 06 S.W. 1017, 108 Mo. 664, 7 L.
R. A. (N. S.) 231, 8 Ann. Cas. 584.

Sup. 100S. Where, in an action for inju-
ries to a passenger in an elevator through the
falling thereof, plaintiff was entitled to go
to the jury on the presumption of negligence,
an instruction that the burden of proving the
specific facts causing the injury rested

throughout the case on plaintiff was properly
refused. Orcutt v. Century Bldg. Co., 112 S.

W. 532, 214 Mo. 35.

Sup. 1000. Because plaintiff on her case
in chief put in proof of some specific acts of

negligence, she was not thereby precluded
from the presumption of negligence to which
she was entitled under her petition, which
charged negligence in general terms and not

specifically, though in so doing she assumed
an unnecessary burden in making out a prima
facie case. Price v. Metropolitan St. Ry. Co.,
110 S.W. 032, 220 Mo. 435, 132 Am. St. Rep.
58S.

Sup. 1000. Prima facie, when a passen-
ger is injured by an unusual occurrence, neg-
ligence of the carrier is presumed, and the
burden of proof shifts to it to show that it

was not negligent. Briscoe v. Metropolitan
St. Ry. Co., 120 S.W. 1162, 222 Mo. 104.

Sup. 1000. Where plaintiff seeks to hold
liable for i>ersonal injuries the lessor of a
street railroad on which the injuries occurred,
while plaintiff was attempting to board the
car, and for the purpose of showing such
liability introduces the lease in evidence, to

avoid liability the burden is not on defendant
of showing the filing with the Secretary of
State, its acceptance of the provisions of the
act authorizing such lease as provided by
Rev. St. 1800, 1188 (Ann. St. 1906, p. 1002),
and municipal consent to the lease as provided
by Const, art. 12, 20 (Ann. St. 1906, p. 204),

as, in the absence of evidence to the contrary,
defendant is presumed to have complied with
such provisions. Graefe v. St. Louis Transit
Co., 123 S.W. 835, 224 Mo. 232.

Sup. 1909. In an action for injuries from
a carrier's negligence, if plaintiff shows that
defendant was a common carrier, and that

plaintiff was a passenger and injured by the
carrier while being carried, it will be pre-
sumed that the injury was from the carrier's

negligence. Cooper v. Century Realty Co.,
123 S.W. 848, 224 Mo. 709.
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Sup. 1010. Where n passenger specifies

the negligence relied on by her for recovery,
the burden is on her to establish the negli-

gence alleged by a prej>onderance of the evi-

dence. Sterrett v. Metropolitan St. Ky. Co.,

123 S.W. S77, 225 Mo. 00.

Sup. 1917. When passenger was injured

by failure of passenger elevator to stop at

proper place, fact raises presumption of neg-

ligence on part of owner of elevator. Mc-
Cardle v. George B. Peck Dry Goods Co., 195
S.W. 1034, 271 Mo. 111.

Sup. 1021. In a suit for injury to intend-

ing passenger, it api>eared that a street car

took an unexpected course, the back wheels

going as they were intended and the front

ones veering off by reason of a split switch

and causing an unusual and dangerous move-
ment of the car which could not have hap-
pened except for some defect in the track or

car or some negligence in its management.
Jlcld, that defendant had burden of ex plain-

ing the casualty ; the machinery and appli-

ances being peculiarly within defendant's

knowledge. Mayne v. Kansas City Kys. Co.,

220 S.W. 380, 2S7 Mo. 235.

Sup. 1021. Under the rule of res ipsa lo-

quitur where a vehicle or conveyance is

shown to be under the control or management
of a carrier or his servants and the accident

is such as under an ordinary course of things
does not happen if those who have such man-
agement use proiKT care, the happening of the

accident affords reasonable evidence, in the

absence of explanation, that it arose from a
want of proper care. Anderson v. Kansas
City Rys. Co., 233 S.W. 203.

Sup. 1021. That a conveyance is under
the control or management of a carrier or his

servants, and an accident is such as ordinarily
does not happen if those managing it use prop-
er care, affords reasonable evidence, in ab-

x nee of explanation, that the accident arose

from want of care. Elliott v. Chicago, M. &
St. P. Ky. Co., 236 S.W. 17.

Sup. 1025. Personal injury plaintiff al-

leging negligence generally does not lose

right to rest on presumption of defendant's

negligence by introducing evidence of sjwif-
ic negligence. Porter v. St. Joseph Ky., Light,
Heat & Power Co., 277 S.W. 913, 311 Mo. 00.

Sup. 1925. Petition held to state case
under doctrine of res ipsa loquitur, and to

place burden on defendant to show want of

negligence. Carlson v. Wells, 276 S.W. 26,
42 A. L. R. 1319.

Sup. 1028. Widow suing for husband's
death as result of injuries in wreck of train
on which he was passenger has burden of

proof (Uev. St. 1019, g 4217). Schulz v. St.

Louis-San Francisco Ky. Co., 4 S.W.(2d) 702.

App. 1S77. Presumption, from injury to

passenger, as to negligence of carrier. See
lladerlein v. St. Louis It. Co., 3 Mo. App. 601,
memorandum.

App. 1S7S. Where, from the character
of the accident, it appears that it could not
have happened, had there not been improper
ex]Misure on the part of the passenger, the
accident, itself cannot raise the presumption
of negligence. Miller v. St. Louis K. Co., 5
Mo. App. 471.

App. The fact that an accident occurred
on a railroad, whereby a passenger was in-

jured, makes a prima facie case for the jws-
senger. (1NOO) Norton v. St. Louis & II. Ky.
Co., 40 Mo. App. (U2; (1S92) Madden v. Mis-
souri Pac. Ky. Co., 50 Mo. App. (HHi.

App. 1SSU). Where there is nothing in

plaintiff's evidence raising any presumption
of negligence on the part of the defendant,
except the fact of the accident, such fact of
itself is insufficient, where plaintiff's own
evidence shows that he was not in the place
set aside for passengers and does not show or
tend to show that the accident would have
happened to him if he had been in the proper
place. Tuley v. Chicago B. & Q. Ky. Co., 41
Mo. App. 432.

App. 1800. Where a railway passenger
suffers injury by the breaking down or over-

turning of the coach in which he is riding,
the piima facie presumption is that it was
occasioned by some negligence of the carrier,
and the burden is cast on it to rebut the same
and establish that there was no negligence on
its part, and that the injury was occasioned
by inevitable accident, or by some cause which
human precaution and foresight could riot

have averted. Choquette v. Southern Elec-
tric Ky. Co., SO Mo. App. 51 ft.

App. 1002. Where plaintiff alighted from
a street car, and, just as he passed around
behind it, was struck by another car going
in the opposite direction on the next track,
negligence of the street car company could
not be inferred from the mere happening of

the injury. Ilornstein v. United Kys. Co. of
St. Louis, 70 S.W. llor>, 97 Mo. App. 271.

App. 1910. In an action for the death of
a passenger struck by a street car after he
had alighted, the burden was on the plain-
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tiff to show that the car struck decedent,

that the accident occurred where passengers
boarded and alighted from cars, and that the

car striking him was running in excess of

the limit provided by ordinance, and failed

to sound a gong, and that the excessive speed

caused the injury and death. Richter v.

United Kys. Co. of St. Louis, 120 S.W. 1055,

145 Mo. App. 1.

App. 1010. The mere fact of injury to a

passenger while on his journey, without any
evidence connecting the carrier with its cause,

does not raise the presumption of negligence;

but where the passenger establishes Ihe rela-

tion of passenger and carrier, and indicates

that his injury during transit resulted from a

breach of a duty which the carrier owed per-

taining to his safety, the presumption of neg-

ligence of the carrier arises, and it must, to

defeat a recovery, explain it a \vay.--Uice v.

Chicago, K. & Q. Ky. Co., 181 S.W. 374, 153

Mo. App. 3.".

The presumption of negligence of a car-

rier arising from proof of injury to a pas-

senger while in transit obtains until the car-

rier has overcome the same by proving that

it discharged every obligation laid on it to

the end of insuring the safety of the passen-

ger in Ihe circumstances of the case. -Id.

App. 31)11. A passenger suing for inju-

ries, who sets forth in the petition specilic

acts of negligence, assumes the burden of

proving a reasonable inference of negligent

operation proximately causing the injuries,

and he may not rely on the doctrine of res

ipsa loquitur. Allison v. St. Louis & II. Ky.

Co., 137 S.W. 80(1, 157 Mo. App. 72.

App. 1011. Plaintiff, suing for injuries

received while alighting from street car, tes-

tified that while making last step car sud-

denly started forward throwing him down
on his left side. TTchl. that court could not

be asked to presume that testimony was in-

consistent with physical facts, and must be

disregarded. -Kerry v. Metropolitan St. Ry.

Co., 137 S.W. 602. See Evidence, @=>588 in

this Digest.

App. 1012. The burden is upon the car-

rier to prove that an accident in which a pas-

senger is shown to have been injured was un-

avoidable. Kirkpa trick v. Metropolitan St.

Ry. Co., 143 S.W. 805, 101 Mo. App. 515.

App. 1013. In a personal injury action

by a passenger on a street car, an allegation

in the complaint that the injury was caused

through the carelessness and negligence of

the agents, servants, and employe's of the cor-

porate defendant is a sufficiently general
charge of negligence* to render the doctrine of
res Ipa loquitur available. Erdmann v. Unit-

ed Kys. Co. of St. Louis, 155 S.W. 1081, 173
Mo. App. OS.

App. 101G. One founding his cause of

action upon a carrier's negligence has the

burden of proof from the beginning to the

end of the case. Tevis v. United Hys. Co. of

St. Louis, 185 S.\V. 738.

App. 1017. Where petition against in-

terurban railway for personal injuries in de-

railment charged general negligence, plain-

tiff's statement that she saw throwing of

switch which caused partial derailment which

injured her did not place case outside rule of

res ipsa loquitur. Kilroy v. Kansas City &
K. V. Ky. Co., 105 S.W. 522.

Presumption of carrier's negligence to-

ward passenger under rule of res ipsa loqui-

tur is not conclusive, but, to relieve carrier,

evidence aliunde must satisfy jury that car-

rier was not guilty of negligence. Id.

App. 1017. In action for death of pas-

senger, plaint iff has burden of establishing

prinm facie case, and carrier is not bound

where whole case rests on circumstantial

evidence to advance a more plausible theory

than that advanced by plaintiff. Paly v. Pry-

or, 10S S.W. 01, 107 Mo. App. 5S3.

App. 1018. In action against street rail-

way, plaintiff did not waive his rights under

doctrine of res ipsa loquitur, because he un-

dertook to show particularly the cause of the

accident. Stofer v. Harvey, 204 S.W. 5X7.

App. 1010. Where plaintiff railroad pas-

senger proves an accident and resulting per-

sonal injury, a presumption of negligence

arises, and defendant has burden of rebutting

such inference*. Malone v. St. Louis-San

Francisco Ky. Co., 213 S.AV. 864, 202 Mo. App.
480.

Where plaintiff passenger, sitting near
coach window, was injured by a cinder from
locomotive* on another track, defendant rail-

road was presumptively negligent, and has

burden of showing contrary. Id.

App. 1020. In an action against subur-

ban railroad for injuries to prospective pas-

senger, struck by car on station platform, pas-

senger has burden of showing with reasonable

certainty that the negligent act of defendant

was one of the proximate causes of the injury..
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Will! v. United Rys. Co. of St. Louis, 224 S. Thomas v. St. Louis-San Francisco Ry. Co.,
W. 86, 205 Mo. App. 272. 293 S.W. 1051.

App. 1921. In an action against a car-

rier for damages for an assault by conductor,
the plaintiff had only to show that he was
assaulted, the presumption then arising that

it was an unlawful assault, and where to meet
this defendant put in his answer that the as-

sault was justified on the ground of self-de-

fense and put in evidence to show such af-

firmative defense, it was then up to the plain-

tiff, to rebut that evidence, to show that the

assault was not justified and not made in the

defense of the conductor's iwrson. Parris v.

Deering Southwestern Ry. Co., 227 S.AV. 1071.

In an action against a carrier for dam-
ages for an assault and battery by conductor,
where the defendant admitted that its con-

ductor assaulted plaintiff, the burden rested

on it to show that the assault was justified.

Id.

App. 1921. Where a carrier permitted a

negro passenger to ride on its cars into a city

where a mob attacked the car and injured the

passenger, negligence of carrier will not be

presumed from the mere happening of the

accident. Williams v. East St. Louis & S.

Ry. Co., 232 S.W. 750, 207 Mo. App. 233.

App. 1923. To establish liability in a

passenger's action for injury from negligent

operation of a street car, there must be some

proof of ownership, operation, or control, to

cast a duty on defendant. Lester v. Wells,
233 S.W. 387.

App. 1920. Motorbus passenger suing
for injuries cannot be denied right to Invoke

rule of res ipsa loquitur by showing some spe-

cific act of negligence. Heidt v. People's Mo-
torbus Co. of St. Louis, 284 S.W. 840, 219 Mo.

App. 683.

The skidding of an automobile or motor-

bus while traveling along wet street at eight
or ten miles an hour cannot be presumed to

be negligent. Id.

App. 1926. Burden on passenger to re-

cover for injuries in res ipsa loquitur case

was to show that she was passenger on bus,
and that it skidded or left road in unusual

manner, and that she was injured without

negligence on her part. Carlson v. Kansas
City, Clay County & St. Joseph Auto Transit

Co., 282 S.W. 1037, 221 Mo. App. 537.

App. 1927. Railroad's negligence was
presumed on injury to passenger from filler

block thrown against him by passing train.

App. 1927. Injured passenger loses ben-
efit of doctrine of res ipsa loquitur by intro-

ducing evidence of specific negligence only
if it clearly shows what caused accident.

Smith v. Creve Comr Drayage & Motorbus Co.,
296 S.W. 457, 220 Mo. App. 1122.

Testimony of passenger injured when bus
left pavement held not to show cause of acci-

dent so specifically as to exclude doctrine of
res ipsa loquitur. Id.

App. 1928. Where passenger makes out

priina facie case under res ipsa loquitur rule,
carrier has burden to establish lack of neg-
ligence. Heidt v. People's Motorbus Co. of
St. Louis, 9 S.W.(2d) 650.

Statutory regulations.

See explanation, page Hi.

). Where injury In canned by
uddeii Jerk* or by nuddeiily or pre-
maturely tartiittf or topping car.

Sup. 1884. Where, after a passenger had
entered a street car and was in the act of

taking a seat, the car was started with such
violence as to throw him against the glass of

a car window, which broke under his weight
and cut his arm, so that amputation was nec-

essary, there was a presumption of negligence
on the part of the servants in charge of the

cur, and the burden of proving that proper
cure was exercised was on the carrier.

Dougherty v. Missouri Pac. It. Co., 81 Mo.
325, 51 Am. Rep. 239.

Sup. 1884. In an action to recover dam-
ages for injuries received by plaintiff while
a passenger on defendant's train, the injuries

resulting from the sudden checking of the

si>eed of the train, an instruction which puts
the burden of proof on defendant to show that
the checking of the speed of the train was
the result of some unforeseen or unavoidable
accident beyond the control of defendant's

agents is not erroneous. Coudy v. St. Louis,
I. M. & S. Ry. Co., 85 Mo. 79.

Sup. 1899. The fact that a cable car gave
a sudden jerk, throwing plaintiff from the

running board is, per se, insufficient to make
the company liable. Bartley v. Metropolitan
St. Ry. Co., 49 S.W. 840, 148 Mo. 124.

Sup. 1904. In an action for injuries to a
passenger alighting from a street car, where
the defense was that the car had not stopped
for plaintiff to alight, hut was moving at a
rate of speed that rendered it dangerous for
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her so to do, the burden was on plaintiff to

prove that the car had stopix*! or had slowed
down to a degree rendering it safe for her to

alight, and that a new impetus was given to

it while she was alighting. Reagan v. St.

Louiy Transit Co., 79 S.W. 435, 180 Mo. 117.

Sup. 1004. In an action by a passenger
on a street car for injuries, a showing that

the car came to a sudden stop whereby he was
thrown from his seat, mude out a prima facie

case in his favor. Redmon v. Metropolitan
St. Ry. Co., 84 S.W. 26, 185 Mo. 1, 105 Am. St.

Rep. 558.

Sup. 1909. Plaintiff's evidence showed
that defendant's cable car on which plaintiff

was riding made an unusual and violent stop,

so that the glass in the windows was shat-

tered and plaintiff was thrown against a

stove ; that another passenger was thrown

against a wiudow with such force as to break
the glass and bend the protecting bars ; and
that the car was run over the crossing at the

full speed of the cable, which according to

defendant's testimony, was violative of its

rules. There was also evidence that an iron

plate which was along the side of the coble

conduit was struck by the grip shank and
dented. Held to make out a case of presump-
tive negligence. Brisroe v. Metropolitan St.

Ry. To., 120 S.W. 1162, 222 Mo. 104.

Sup. 1921. The rule of res ipsa loquitur

applies to action for the death of an employ6
of a transfer company, while loading a fur-

nace on a freight elevator which suddenly
started up, though deceased was in the em-

ploy of an independent contractor, the testi-

mony showing that the elevator operator was
In defendant's employ and under deceased's

control only while serving him as he did any
person using the elevator, and defendant ow-

ing deceased the same duty a railway carrier

owes to passengers. Grimm v. Globe Print-

ing Co., 232 S.W. 676.

Sup. 1921. A street railroad company Is

presumed to have knowledge of the custom-

ary practice of the motormen to accelerate

si>ced of cars only on go ahead signals from
conductors, if such practices have continued
for a substantial time. Chapman v. Kansas
City Rys. Co., 233 S.W. 177.

Sup. 1928. Petition alleging elevator

started in motion and descended while plain-
tiff was alighting, causing plaintiff to fall,

alleged general negligence within doctrine of

res ipsa loquitur. Roberts v. Schaper Stores

Co., 3 S.W.(2d) 241, 318 Mo. 1190.

Presumption under doctrine of res ipsa

loquitur did not require verdict for plaintiff,
but authorized such verdict. Id.

App. 1891. Where, in an action against
a carrier for injuries to a passenger, it ap-
peared that the freight train on which plain-
tiff desired to take passage had obeyed a stop
signal and was slowing down when plaintiff

attempted to board the same, but in so doing
ho fell and was injured, owing to the train

giving a sudden jerk, though there was no
direct evidence to show the cause of the jerk,

it would be presumed that it was owing to

conduct on the part of those in charge of

the motive power. Murphy v. St. Louis, I. M.
& S. R. Co., 43 Mo. App. 342.

App. 1900. In order to recover from a
cable railroad for injuries sustained by a

passenger by reason of a jerk of the car, it

is riot enough to show that there was a jerk ;

but it must affirmatively appear that the jerk
wars an extraordinary or unusual one, at-

tributive to a defect in the track und an im-

l>erfection in the car, or to a dangerous rate

of speed, or to the unskillful handling of the

car by the gripnmn. Pryor v. Metropolitan
St. Ry. Co., 85 Mo. App. 367.

App. 1900. In an action for injuries to a

person attempting to board a street car,

where it is shown that the usual signal for

starting the car was given at such a time as
to cause injury to the plaintiff, the presump-
tion is that it was given by the conductor.
Kohr v. Metropolitan St. Ry. Co., 92 S.W.
1145, 117 Mo. App. 302.

App. 1907. Operators of a street car
who make a sudden start of the car of suffi-

cient violence to injure a passenger proceed-
ing with reasonable care to reach a place of

security are presumptively negligent, and the

presumption becomes conclusive unless it is

shown that the manner of starting the car
was unavoidable in the exercise of the highest
degree of care. Miller v. Metropolitan St.

Ry. Co., 102 S.W. 592, 125 Mo. App. 414.

App. 1907. In an action for injuries to a
street car passenger as she was endeavoring
to alight, proof that the car was brought to a
full stop to discharge and receive passengers,
that it suddenly started while plaintiff was
stepping to the street, and that she was in-

jured in consequence of a fall caused by the

starting of the car, was sufficient to raise a

presumption that the starting of the car was
due to negligence. Bell v. Central Electric

Ry. Co., 103 S.W. 144, 125 Mo. App. 660.

Consult Pocket Part for later cases.
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Where a street car passenger was injured

by the alleged premature starting of the car

as she was endeavoring to alight, and the

facts raised a presumption of negligence on

the. part of the carrier's servants, its liability

for the injuries sustained was fixed, unless it

could show affirmatively that, not withstand-

ing the existence of such facts, the start-

ing of the car was the result of unavoid-

able accident or some cause beyond its con-

trol. Id.

App. 1007. Whore a passenger on de-

fendant's train was thrown against one of the

seats and injured by a sudden stoppage of the

train, such evidence, in the absence of ex-

planation by defendant, was prima facie to

bo attributed to defendant's negligence, un-

der the doctrine of res ipsa loquitur. Todd
V. Missouri Pac. Ky. Co., 105 S.W. 071, 12(5

Mo. App. GS4.

App. 1908. In an action for injury to a

passenger, the burden is on plaintiff to show
that the jolt to which the injury was due was
so sudden and unusual that it bespoke negli-

gence. Hawk v. Chicago, K. & Q. Ky. Co.,

108 S.W. 1119, 130 Mo. App. (ir>,S.

App. 10JO. Proof that a street car was
negligently started with a sudden jerk before

a passenger had taken a seat in such a man-
ner as to violently throw the passenger against

the side of a seat made a prima facie case of

actionable negligence, provided the passenger
used due care. Brady v. Springfield Trac-

tion Co., 124 S.W. 1070, 140 Mo. App. 421.

App. 1911. Where, in an action for in-

juries to a passenger while attempting to

board a street car, the evidence showed that

plaintiff was injured by the jerking forward
of a car on a designated avenue in a city, but

there was no evidence as to whose car it was
or by whom it was operated, and, so far as the

evidence disclosed, any company other than
defendant might have owned or operated the

car, plaintiff could not recover. Keisenleiter

v. United Kys. Co. of St. Louis, 134 S.W. 11,

155 Mo. App. 89.

App. 1914. Evidence that decedent was
a passenger, and was thrown from her seat by
a sudden and unusual jerking of the car, was
sufficient to show that it was negligently man-
aged ; the burden being upon defendant to

show that the jerking was not caused by neg-

ligence. Maier v. Metropolitan St. Ry. Co.,

162 S.W. 1041, 176 Mo. App. 29.

App. 1915. In an action for the death of

a street car passenger from injuries due to a

violent stop of the car, plaintiff must prove
the stop and that it directly resulted in the

injury, but need not prove what negligent act

produced the stop. Allen v. Dunham, 175 S.

W. 135, 188 Mo. App. 193.

App. 1910. The rule of res ipsa loqui-
tur applies to injuries received by passengers
from sudden jerking of freight or mixed
trains, only when the facts disclose such an
extraordinary jerk or jar as would not hap-
pen if those in charge had excrciscnl high care
which facts must be alleged and proved.
Provanco v. Missouri Southern 11. Co.riSO S.

W. IKM.

App. 1917. Proof of the sudden start-

ing forward of an electric car as a passenger
was alighting raises the inference that it was
caused by the motorman; there being no
other reasonable or probable cause to which
to attribute it. Ilecke v. Dunham, 192 S.W.
120.

App. 1923. A petition, alleging that de-

fendant so negligently operated the train as
to cause it to suddenly jerk with unusual and

unnecessary force whereby passenger was in-

jured, charges general negligence, authorizing
the application of the doctrine of res ipsa

loquitur.- -Rhodes v. Missouri Puc. H. Co., 2.V>

S.W. 10S4, 213 Mo. App. Hlf,.

The cause of a sudden jerk with unusual
force being within the knowledge of the car-

rier, the burden shifts to it to show that such
an event, resulting in injury to a passenger,
was not the result of carrier's negligence. Id.

App. 1927. Allegation that employees
negligently started street car held not to pre-
clude application of doctrine of res ipsa lo-

quitur in passenger's action for injuries.
Lich v. Wells, 290 S.W. 1013.

App. 1928. Motorbus passenger, suing
for injuries where bus skidded, made out

prima facie case of presumptive negligence
arising under res ipsa loquitur rule. Ileidt

v. People's Motorbus Co. of St. Louis, 9 S.W.
(2d) (i50.

@=aiC(4). "Where Injnriea are canned by
eolllBion.

In an action for injuries to a passen-
ger from a railroad collision, it is presumed
in the first instance that the collision was the
result of the carrier's negligence, to rebut
which defendant must affirmatively show that
the collision was the result of inevitable casu-

alty, or of some cause which human care and
foresight could not prevent.
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Sup. 1904. Magrane v. St. Louis & Sub-

urban Ry. Co., 81 S.W. 1158, 1S3 Mo. 119;

App. 1903. Robinson v. St. Louis & S. Ry.

Co., 77 S.W. 493, 103 Mo. App. 110;

(1905) Estes v. Missouri Put*. Ry. Co., 85

S.W. 027, 110 Mo. App. 725; Ilmis v. St.

Louis & S. Ry. Co., 90 S.W. 1155, 111 Mo.

App. 70<J.

Sup. 1895. Whore a passenger is injured

while in the car of a railroad company by a

collision with the train of another company,
the burden of showing that the accident was
not. due to the negligence of the company in

whose car he was riding is on such company.
(Mark v. Chicago & A. R. Co., 29 S.W. 1013,

127 Mo. 197.

Sup. 1S99. The fact of a collision by a

street: car with an approaching hook and

ladder wagon is sullicicnt proof of negligence

to entitle a passenger free from negligence to

recover for injuries caused thereby, in the

absence of evidence to the contrary. --Olson

V. Citizens' Ry. Co., 54 S.W. 470, 152 Mo.

42(1.

Sup. 190S. Where plaint iff who was in-

jured in a collision between street cars sued

two street railroad companies, and charged

that she suffered damages through the neg-

ligence of the sonants of both, the burden was

on her to prove such charge. Chlanda v. St.

Louis Transit Co., 112 S.W. 249, 213 Mo. 244.

Whore, in an action for injuries to plain tiff,

a street car passenger, in a collision between

the car on which she was riding and a follow-

ing car, the petition counted on general negli-

gence, plaintiff was entitled to the benefit of

the doctrine res ipsa loquitur. Id.

Sup. 1909. In an action for injuries to

a passenger in a collision between cable

trains, the only charge of negligence in the

petition was that "the defendant carelessly

and negligently caused and permitted the train

on which plaintiff was riding as a passenger

to come in violent collision with another train

of defendant's, said other train being on said

Twelfth street and on said incline as afore-

said, that said collision was occasioned with-

out any fault on the part of the plaintiff, but

by reason of the negligence as aforesaid of

tho defendant." Held, to be a charge of gen-

oral negligence, so as to render applicable the

doctrine of res ipsa loquitur. Price v. Met-

ropolitan St. Ry. Co., 119 S.W. 932, 220 Mo.

435, 132 Am. St. Rep. 5S8.

In an action for injuries in a collision, in

which the passenger was free from fault, the

burden is on defendant to rebut the presump-
tion of negligence. Id.

Sup. 1909. The rule that a passenger
makes out a prima facie case against a car-

rier for personal injuries when he shows that

he* was injured by a collision, and was him-
self free from negligence, applies only where
tho petition charges negligence generally, and
does not apply where it siieeiflcally pleads the

negligent acts which caused the injury, in

which case the burden is upon plaintiff to

prove his case and continues with him

throughout the case. Gardner v. Metropoli-

tan St. Ry. Co., 122 S.W. 10GS, 223 Mo. 389.

IS Ann. Cas. 11UO.

Sup. 1924. Complaint for injuries to

passenger from collision of street cars, having

alleged only general negligence, proof of rela-

tionship of carrier and passenger raises pre-

sumption of defendant's negligence in running
the cars, operating in plaintiff's favor through-

out, the trial, in absence of countervailing evi-

dences and is not waived by unnecessary proof

of specific acts of negligence. Kinchlow v.

Kansas City, K. V. & W. Ry. Co., 204 S.W.

41(5.

In passenger's action for injuries from
collision of street cars, complaint having al-

leged general negligence of defendant in op-

erating its cars, defendant had burden of dis-

proving notice to defendant of defective

condition of its car prior to the accident. Id.

Sup. 1927. Receivers operating railroad

must show accident was "inevitable," where
train ran into cars standing on track, injur-

ing passenger. Union v. Wheelock, 300 S.

W. 479, 3 IS Mo. 502.

App. 1SS7. AVhere plaintiff shows that

he was a passenger on defendant's car, and
was injured without fault on his i>art by a

collision or other accident, he makes out a

prima facie case, and the burden devolves on

defendant to relievo itself from liability by

proof showing that the injury was the result

of an accident which the utmost diligence on

its part, could not have averted. Wilkerson

v. Corrigan Consol. St. Ry. Co., 2G Mo. App.
144.

App. 1905. In an action for injuries to

a passenger in a collision of defendant's cars,

where defendant admits the relation of the

carrier and passenger between the parties and
tho fact of the collision, it assumes the bur-

den of disproving negligence. Wilbur v.

Southwest Missouri Electric Ry. Co., 85 S.W.

071, 110 Mo. Api>. O9.
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App. Proof of a collision between street

cars operated by the same company injuring
a passenger raises a presumption of negli-

gence of the company, placing the burden of

proving freedom from negligence on it. (1906)

Goodloe v. Metropolitan St. Ry. Co., 90 S.W.

482, 120 Mo. App. 194; (1907) Hunt v. Met-

ropolitan St. By. Co., 103 S.W. 1088, 126 Mo.

App. 79; (1912) Meegan v. Same, 142 S.W.

1104, 161 Mo. App. 45; (1914) Tierney v.

United Rys. Co. of St. Louis, 171 S.W. 977,

185 Mo. App. 720 ; (1915) Gillogly v. Dunham,
174 S.W. 118, 187 Mo. App. 551.

App. 1908. A street car on which plain-

tiff was a passenger was stopped in the mid-

dle of a street crossing, and plaintiff was in-

jured by the pole of a city fire department
hose wagon, which crashed through the side

of the car as the hose wagon was proceeding
to a fire at a high speed. Held sufficient to

establish a prima facie case of negligence of

the railway company under the doctrine of

res ipsa loquitur. Williamson v. St. Louis

& M. R. R. Co., 113 S.W. 239, 133 Mo. App.
375.

App. 1910. In an action against a street

car company for injuries to a passenger in a

collision between a car and a metal tower

erected in a public square near the track,

plaintiff being wholly without fault, the doc-

trine of res ipsa loquitur applies. Wolven v.

Springfield Traction Co., 128 S.W. 512, 143 Mo.

App. 643.

App. 1910. A passenger who shows that

the train collided with the top of a tree which
had blown across the track, and that he was
injured in consequence thereof, shows facts

from which the presumption of negligence of

the carrier arises, and it must show its free-

dom from breach of duty. Rice v. Chicago,
B. & Q. Ry. Co., 131 S.W. 374, 153 Mo. App.
35.

The presumption of negligence of a car-

rier arising from proof of injury to a pas-

senger in consequence of the train colliding

with an obstruction on the track i not over-

come in every case by the carrier showing
conclusively that the obstruction was one not

under its control, because there are instances

where a carrier is otherwise negligent, and its

negligence has operated proximately to oc-

casion the obstruction. Id.

App. 1911. Where a street car passen-

ger proves that he was a passenger, and that

he was injured in a collision between the car

and a train at a railroad crossing, the street

railway company has the burden of showing

that the collision was not caused by its neg-
ligence, but was due to unavoidable accident
or to the negligence of another. Augustus v.

Chicago, R. I. & P. Ry. Co., 134 S.W. 22, 153
Mo. App. 572.

App. 1911. Where the relation of carrier

and passenger exists, ordinarily, a presump-
tion of negligence or the doctrine of res ipsa

loquitur alone will be sufficient as prima facie

proof on showing the facts of a collision and
injury. Miller v. United Rys. Co. of St.

Louis, 134 S.W. 1045, 155 Mo. App. 528.

App. 1913. Where a street car passen-
ger was injured in a collision between defend-
ant's street car and a switch engine, the res

ipsa loquitur doctrine applied. Nagel v. Unit-

ed Rys. Co. of St. Louis, 152 S.W. 621, 169
Mo. App. 284.

App. 1018. Allegations that street rail-

way carelessly and negligently allowed street

car on which plaintiff's wife was passenger
to collide with another car on same track

charged general negligence, to which the res

ipsa loquitur doctrine applied. Stofer v. Har-

vey, 204 S.W. 587.

App. 1919. In favor of street railroad's

passenger suing its receivers, there is no

presumption that she was injured at all in

a collision, or consequently that her alleged
condition resulted therefrom ; the only pre-

sumption she can rely on is the presumption
of negligence arising from the fact of colli-

sion. Stofer v. Dunham, 208 S.W. 641.

App. 1920. Where street cars collided

and a passenger on one was pushed or thrown
into the street and injured, the carrier has
burden of showing it was not negligent.
Lewder v. Kansas City Rys. Co., 221 S.W.
800.

App. 1924. Where a street car and mo-
tor truck collided at crossroads, injuring a

passenger, the doctrine of res ipsa loquitur
applies in Missouri against the street car com-

pany or its receiver, though it had no control

over the truck, and negligence is presumed.
Gibson v. Wells, 258 S.W. 1.

In a passenger's action against a street

car company for injuries from a collision, the
mere fact that plaintiff offers some proof of

specific acts of negligence does not prevent
her from invoking the res ipsa loquitur rule.

Id.

App. 1924. Proof of a collision between
a street car and a motor truck, and conse-

quent injury to a passenger in the former,
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gives rise to a presumption of negligence,

though the truck was not under the carrier's

control, and casts on the latter the duty of

showing that the collision could not have been

avoided by exercising the highest degree of

care. Cecil v. Wells, 259 S.W. 844, 214 Mo.

App. 103.

App. 1927. Injured passenger, relying on

doctrine of res ipsa loquitur, need prove only

relation of passenger and carrier, carrier's

exclusive control of car, collision, consequent

injury, and extent. Smith v. Creve Coeur

Drayage & Motorbus Co., 290 S.W. 457, 220

Mo. 'App. 1122.

App. 1927. Where injured motorbus pas-

senger made case under res ipsa loquitur doc-

trine, company must show absence of negli-

gence. Stogman v. People's Motorbus Co. of

St. Louis, 297 S.W. 1S9, 193.

=>.11G (.">>. 'Where injuries* nre canned by
derailment.

In an action against a railroad company
for i>ors<>nal Injuries sustained by reason of

tbo derailment of the car in which plaintiff

was a passenger, the bunion is on defendant

to show that tbo derailment was not due to its

negligence.

In an action against a railroad company
for personal injuries sustained by reason of

the derailment of tbo car in which plaintiff

was a passenger, the burden is on defendant

to show that the derailment was not due to its

negligence.

Sup. 1890. Furnish v. Missouri Pac. Ry.
Co., 13 S.W. 1044, 102 Mo. 43S, 22 Am. St.

Rep. 7S1; (1891) Id., 15 S.W. 315, 102

Mo. fi(Ji, 22 Am. St. Kep. 800
;

App. 1K90. Dimmitt v. Hannibal & St. J.

Ily. Co., 40 Mo. App. 6f>4 ; (1907) Bowlin
v. Union Pac. R. Co., 102 S.W. 631, 125

Mo. App. 419.

Sup. 1885. Plaintiff having offered evi-

dence, tending to prove that he was a pas-

senger on defendant's train, and that he was

injured without any fault on his part by the

derailment of the train, made out a prima
facio case entitling him to a verdict, unless

it was rebutted by the evidence of the defend-

ant showing that the accident was not the

result of want of care and vigilance on his

part. Hiixsley v. Kansas City, St. J. & C. B.

R. Co., 88 Mo. 348.

Sup. 1904. In an action for injuries to a

passenger by a derailment of the car, caused

by a defective switch, proof of the fact of

derailment and of the injury was sufficient to

establish a prima facie case of the carrier's

negligence, which, unless explained, entitled

the passenger to a recovery. Logan v. Met-

ropolitan St. Ry. Co., 82 S.W. 126, 183 Mo.
582.

Sup. 1907. Where a street car passenger
was injured by the derailment of a car caused

by a brick on the track, plaintiff established a

prima facie case by proof of her relation as a

passenger, and that she was Injured by the

derailment of the car. O'Gara v. St. Louis

Transit Co., 103 S.W. 54, 204 Mo. 724, 12 L.

R. A. (N. S.) 840, 11 Ann. Cas. 850.

Sup. 1909. Where decedent was injured

by being thrown against the stove by the sud-

den derailment of a street car, plaintiff could

assume the derailment was caused by negli-

gence, and if the company did not show want
of negligence, or that the accident was caused

by an Independent cause, it would be conclu-

sively presumed that the accident was due to

its negligence. MacDouald v. Metropolitan
Sf. Ry. Co., 118 S.W. 78, 219 Mo. 468, 16 Ann.
Cas. 810.

Sup. 1914. Where a passenger was In-

jured in a railroad wreck, the presumption
is that such wreck was caused by some negli-

gence of the carrier, and the burden of proof
is 111*011 the carrier to rebut this presumption
and establish due exercise of care. Powell
v. Villon Pac. R. Co., 164 S.W. 628, 255 Mo.
420.

Sup. 1916. Proof that injury to passen-

ger was caused by derailment throws the

burden on defendant, carrier to show freedom
from negligence. Craig v. United Rys. Co.

of St. Louis, 185 S.W. 205.

Sup. 1925. Where street railway passen-

ger showed that car was derailed, and that

he was injured thereby, he had made prima
facie case, and burden was on defendant to

show that utmost skill, foresight, and dili-

gence could not have prevented accident.

Trowbridge v. Fleming, 269 S.W. 610.

Sup. 1926. Presumption of railroad's

negligence merely relieves one injured of ne-

cessity of alleging and proving specific negli-

gence. Bond v. St. Louis-San Francisco Ry.
Co., 288 S.W. 777, 315 Mo. 987.

Carrier must establish that injury to pas-

senger in wreck was occasioned by inevitable

accident, or by some cause which human pre-

caution and foresight could not have averted.

Id.

App. 1877. Burden of proof as to neg-

ligence of carrier in action for injury to a
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passenger, whore car was thrown from the

track. See Iladerlein v. St. Louis K. Co., 3

Mo. App. 001, memorandum.

App. 11)03. An injury to n passenger by
tho derailment of a street car is of itself prima
facio evidence of negligence on the part of the

railroad company, which the latter is bound
to rebut by proof that the accident was not

due to the carelessness of its employe's, in

order to escape liability. Ileyde v. St. Louis

Transit Co.. 77 S.W. 127, 102 Mo. App. 537.

App. 11)13. The fact that the wheels of

a passenger car left the rails and ran along
tho ties without any Knowing of defective

wheels or trucks made a strong prima facie

showing that the track or roadbed was de-

fective. Williams v. Chicago, 1*. & Q. Ity.

Co., 155 S.W. 04, IfiJ) Mo. App. 408.

App. 11)14. While the burden is not on
a passenger, injured in a derailment, to show
any negligence causing the derailment, where
she alleges general negligence by the carrier,
she may nevertheless show specific defects

without destroying the presumption of negli-

gence by the carrier.- Patterson v. Spring-
field Traction Co., 103 S.W. 1)55, 178 Mo. App.
250.

App. ID 15. That a passenger was injur-

ed by the derailment of the coach in which he
was riding held to establish a prima facie case

of the negligence of the carrier, and to escape
liability it must rei>el it.-- Sicgel v. Illinois

Cent. K. Co., 172 S.W. 420, ISO Mo. App.
645.

App. 1916. Injuries through derailment,
raise presumption of negligence. Jackmanu
V. St. Louis & II. Ry. Co., 187 S.W. 780.

App. 1920. Action for injury to passen-
ger caused by derailment of train is within
doctrine of res ipsa loquitur. Watson v. Chi-

cago Great Western K. Co., 287 S.W. 813, 221
Mo. App. 021.

<s310 (6). Where accident In canned by
oolllMion with animal*.

Sup. 1927. Carrier has burden of prov-
ing derailment causing injury to railway mail
clerk on duty was inevitable accident, which
could not have been avoided by use of "very
high degree of care and caution." Scheipers
v. Missouri Pac. 11. Co., 298 S.W. 51.

App. 1919. In passenger's action against
street railroad for injuries in collision, except
as to negligence resulting in collision, which
was presumed, plaintiff had burden to prove
all other necessary elements of her case, such

as that she was injured in the collision.

Stofer v. Dunham, 208 S.W. 041.

App. 1920. Plaintiff having been a pas-
senger on defendant street railway's car and
free from negligence, proof of happening of
collision l>etween car and a team of horses
and injury to plaintiff raises a presumption
oi' negligence against the railway, and makes
a prima facie case for plaintiff, casting bur-
den on railway to show freedom from negli-

gence. Yates v. United Kys. Co. of St. Louis,
222 S.W. 1034.

G=>.'51G (7). Machinery or InHtrnmcntali-
tleM, a litI ilefecta therein.

Sup. 187S. If a hack used by a common
carrier suddenly breaks down resulting in an
injury to a passenger, it rests on the carrier
to show that the hack was sound and road
worthy, and that the accident was caused by
a defect which could not have been foreseen
by the utmost skill.- -Lemon v. Chanslor, 08
Mo. 340, 30 Am. Hep. 799.

Sup. 1S92. In an action against a cable

railway for personal injuries caused by the
running away of a car on which plaintiff* was
a passenger, the result of the breaking of a

grip shank, the fact that the brakes proved
insufficient to hold the cars when the grip
shank broke raises a presumption that they
were defective in construction. Sharp v. Kan-
sas City Cable-Kaihvay Co., 20 S.W. 93, 114
Mo. 94.

In an action against a cable railway for
personal injuries caused by the running away
of a car on which plaintiff was a passenger,
the result of the breaking of a grip >Jiank,
plaintiff cannot complain that he was com-
pelled to carry the burden of proof on the
trial, when the court charged that "the burden
of proof is upon the defendant to establish to
the reasonable satisfaction of the- jury that
it could not discover any insufficiency of tho
grip shanks or rail brakes, if any there was,
by the exercise of the utmost practicable skill

and foresight." Id.

Sup. 1895. When a passenger suffers in-

jury by the breaking down or overturning of
a railway coach, the prima facie presumption
is that it was occasioned by some negligence
of the carrier, and the burden is upon the
carrier to rebut tho presumption. Clark v.

Chicago & A. R. Co., 29 S.W. 1013, 127 Mo
197.

Sup. 1895. Where injury to a passenger
is shown to have been occasioned by reason
of some defect or imperfection of appliances,
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or by some omission of duty or negligent act

of the servants of the carrier, it raises a

presumption of negligence on the part of the

carrier. Ilite v. Metropolitan St. lly. Co., 31

S.W. 202, 130 Mo. 132, 51 Am. St. Rep. 555,

rehearing denied 32 S.W. 33, 130 Mo. 132, 51

Am. St. Hep. 555.

Sup. 1904. Where the sudden stopping
of a street car caused a passenger to be

thrown from his seat and injured, and, in an
action by him for the injury, the cause of the

same was alleged to be the violent stopping
of the car, and there was evidence that a bolt

or piece of iron of some kind was tnken out

of the slot rail afier the accident by defend-

ant's servants and taken away by them, the

character of such piece of iron being within

tho knowledge of defendant, the burden was
on defendant to show how the obstruction,

whatever it was. got into the ruil.--Redmon

v. Metroi'ililim St. Ry. Co., 81 S.W. 20, 185

Mo. 1, 10.1 Am. St. Hep. firiS.

Sup. !!)(). Where the case discloses an
unusual occurrence- in the operation of ma-

chinery entirely under defendant's control,

nn injury without plaintiff's fnult, and the un-

disputed relation of carrier and passenger,

presumptive negligence arises, and the doc-

trine of res ipsa loquitur is fully applicable.
- Trice v. Metropolitan Si. lly. To., 110 S.W.

!).12, 220 Mo. 43."), 132 Am. St. Hep. "iSS.

Sup. 1'JOf). In an action for injuries re-

ceived while a passenger on an elevator, the

evidence showed that plaintiff stepped into

the elevator; that there was no person in the

elevator to run it, and, that immediately

upon her stepping in, the elevator began to

descend and she was injured in attempting to

get out. 7/>7rf, that plaint ill* was not required
to show what might have caused the elevator

to descend, nor to show that certain things
did not cause it to do so, but was only required
to show what did cause its descent. Cooler
v. Century Realty Co., 123 S.W. 848, 224 Mo.
701).

Sup. 1014. Where a passenger was in-

jured in a wreck caused by a broken rail, the

proof raised a prima facie case under the

doctrine res ipsa loquitur requiring submis-

sion to the jury. Brown v. Louisiana & M.
11. II. Co., KJ5 S.W. 1000. See Carriers, <=

320(12) in this Digest.

Sup. 1028. Plaintiff, injured by fall

from elevator, was entitled to presumption
that elevator was negligently maintaining con-

structed or oi>erated, under doctrine of res

ipsa loquitur. Roberts v. Schaper Stores Co.,

3 S.W.(2d) 241, 318 Mo. 1100.

App. ISOi. In an action for injuries
caused by plaintiff's dress catching on a
threaded bolt on the platform of defendant's
street car, causing her to fall to the ground,
where there was no direct evidence that the
bolt was an unusual appliance or dangerous,
the evidence was not insufficient ; the grava-
men of the complaint being that the bolt
extended three-eighths of an inch above the

tap, and no direct evidence was necessary to

prove that a bolt in that condition is likely to

produce such accidents. Churl rand v. South-
ern lly. Co., 57 Mo. App. 425.

App. 1004. The law is that a railroad
coi 111.-any engaged in the carriage of passen-
gers is required, so far as it is capable by
human care and foresight, to carry them safe-

ly, and it. is responsible for all injuries to its

passengers from even the slightest negligence
on its part, and when a ixisscnger suffers

injuries from the breaking down or overturn-

ing of the coach in which he is riding, u prima
facie presumption arises that such casualty
was caused by negligence on the part of the

carrier, and the burden is on the latter to

repel such presumption, and to show that the

injury was the result of inevitable accident
or some cause which human precaution and
foresight could next have averted. Holland
V. St. Louis & S. F. R. Co., 70 S.W. 508, 105
Mo. App. 117.

App. 11)04. Where a gate on the rear

platform of a street car swung open while the
car was in motion, allowing plaintiff to fall

through and injuring her, the happening of
the accident created a presumption of negli-

gence on the part of the street car company,
casting upon it the burden of showing free-

dom from negligence. Aston v. St. Louis
Transit Co.. 70 S.W. 000, 105 Mo. App. 220.

App. 1001. The doctrine of res ipsa lo-

quitur applies to a handrail on a street car.

used by passengers to assist them in boarding
and alighting, and which gives way in the
hand of a passenger struggling to regain his

balance on the car's suddenly starting. Mc-
Curty v. St. Louis & S. lly. Co., 80 S.W. 7,

10.1 Mo. App. 500.

App. 1005. The unexplained slipping of
a brake on a street car, so that it revolves
and strikes a passenger boarding the car in

the face, authorizes an inference of negli-

gence on the part of the employe" in charge
01! such brake. -Thompson v. St. Louis & S.

lly. Co., 8K S.W. 4(15, 111 Mo. App. 405.

App. lOOfi. Proof of injury to a passen-
ger, by the heel of her shoe catching on u

Consult Pocket Part for later cases. For explanation, see page iii.



=*316(7) CARRIERS 6MD 360

piece of metal projecting from the step of

the street car, makes a prima facie case of

negligence, putting on the carrier the burden
of disproving it. Rattan v. Central Electric

By. Co., 96 S.W. 735, 120 Mo. App. 270.

App. 1907. The collapse of a trap door

forming a part of the floor of a street car, un-
der the weight of a passenger who was simply
walking thereon, resulting in injury to her,

was evidence of negligence under the doc-

trine res ipsa loquitur. Jorden v. St. Louis
& M. R. R. Co., 91) S.W. 492, 122 Mo. App.
330.

App. 1907. Where a passenger on a street

car was injured by stepping on an electrified

metal plate in defendant's car, and receiving
an electric shock, the burden was on defendant
to show that the presence of the electricity

could not have been detected and prevented
by the exercise of the highest degree of care.

McRae v. Metropolitan St. Ry. Co., 102 S.

W. 1032, 125 Mo. App. 562.

App. 1010. In an action for injuries from
a defect in a station platform received in

alighting, the burden is on plaintiff to show
that the injury is directly traceable to the

accident. McClanahan v. St. Louis & S. F.

R. Co., 126 S.W. 535. 147 Mo. App. 3SG.

App. 1914. The burden was on the plain-

tiff, in an action for injuries received by him
from leaning against a defective truck on de-

fendant's station platform, where he was
waiting to meet a passenger, to show that
his injury was caused by defendant's neg-

ligence. Stark v. Chicago, R. I. & P. Ry. Co.,

166 S.W. 850, 179 Mo. App. 225.

App. 1916. One invited to take passage
in an elevator, injured by the falling of the

door, cannot be deprived of the presumption
of res ipsa loquitur in her favor by reason of

evidence introduced by defendant. Anderson
v. American Sash & Door Co., 182 S.W.
819.

$=316 (8). Where Injuries are caused by
explosion.

App. 1905. The mere fact that a loco-

motive boiler exploded, injuring a passen-

ger was prima facie proof that the engine
was unsafe or mismanaged. Kelly v. Chi-

cago & A. Ry. Co., 87 S.W. 583, 113 Mo. App.
468.

App. 1905. An explosion occurred on an
electric car, breaking the window glass, caus-

ing the car to burst into flames and frighten-

ing the passengers, one of whom was injured

by either jumping or being pushed out of a

window. Held sufficient to establish a prima
facie case of negligence on the part of the
carrier.- Rrod v. St. Louis Transit Co., 91
S.W. 993, 115 Mo. App. 202.

App. 1914. Occurrence of violent explo-
sion of street car controller, accompanied
by loud detonations, electric fire, heat, smoke
and obnoxious fumes, held prima facie evi-

dence of negligence and to impose on the

company the burden of proving unavoidable
accident Agnew v. Metropolitan St. Ry. Co.,
1G5 S.W. 1110, 178 Mo. App. 119.

<g=>31O (O). 'Where person Injured in pa>-
enirer on freight train.

App. 1902. More or less jerking and
jolting being incident to the operation of a
freight train, negligence cannot be inferred
from the mere fact that a passenger thereon
was injured from a jar occasioned by the
sudden stopping of the train. Envin v. Kan-
sas, Ft. S. & M. Ry. Co., 08 S.W. 88, 94 Mo.
App. 289.

In an action for personal Injuries re-

ceived while riding as a passenger on a freight
train, negligence could not be inferred from
the mere fact that the plaintiff was injured
from a jar occasioned by the stopping of the

train, in view of the fact that there is more
or less jerking and jolting incident to the

operation of such trains. Id.

App. 1907. In an action for injuries to

a passenger on a freight train, where it was
proved that the injury was caused by the
sudden and violent stopping of the train, a
prima facie case was made out against the
carrier which cast upon it the burden to
show that the accident was not the result

of a want of care and skill which the law
imposes upon a common carrier. Bussell v.

Quincy, O. & K. C. R. Co., 102 S.W. 613, 125
Mo. App. 441.

App. 1908. The fact that a sudden and
violent jolt or jar accompanies the stopping
of a freight train will not raise ipso facto a
presumption of negligence. Hawk v. Chi-

cago B. & Q. Ry. Co., 108 S.W. 1119, 130 Mo.
App. 658.

The fact that a passenger on the seat

running lengthwise of a caboose, with his
face turned toward the door, was thrown
therefrom to the floor by a jolt accompanying
the stopping of the train, is insufficient to
raise a presumption of negligence. Id.

App. 1908. The res ipsa loquitur doc-
trine applies to injury received by a passen-
ger on a freight train where cars were cou-
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pled so violently that he was thrown from
a trunk on which he was sitting in the caboose,

through a side door, to the ground, a water

keg in the car was overturned, etc. Mitchell

V. Chicago & A. Ry. Co., 112 S.W. 291, 132 Mo.

App. 143.

App. 1910. The mere fact that a person,
in attempting to board a moving freight train,

is thrown off by a jerk of the train, does not

warrant the conclusion of defective track or

train appliances or negligent operation, and
honco the doctrine of res ipsa loquitur does

not apply. Kay v. Chicago, B. & Q. Ry. Co.,

126 S.W. 543, 147 Mo. App. 332.

App. 1910. Where a iwissenger on a

freight train was injured as the result of a

sudden jerk, the doctrine of res iia loquitur
docs not obtain so as to require the carrier to

acquit itself of negligence in the absence of

proof that the jerk was extraordinary and
unusual. Tickell v. St. Louis, 1. M. & S. Ry.

Co., 129 S.W. 727, 149 Mo. App. 64S.

<$=>317. - Admiuibility of evidence.

Contributory negligence, sec post,

(1). In (general.

Sup. 1SSS. In an action for injuries from
the negligent starting of a street car, testi-

mony of a former driver of the same car that

there were four different trams used, one of

which was apt to start with a jerk, while the

others were tractable, and that, though he
had left the service of defendant, he knew
that the same teams were employed on the

car up to the time of the accident, though he
could not say which team was attached to

the car on that day, is admissible, though the

real issue in the case was the conduct of de-

fendant's servant in the management and
control of the motive power. Dougherty v.

Missouri R. Co., 8 S.W. 900, judgment re-

versed on rehearing 11 S.W. 251, 97 Mo.
647.

Sup. 1920. In an action for injuries sus-

tained in a train wreck, evidence that the

train was running on regular time, and as

to the distance between two points, was com-

petentDay v. Lusk, 219 S.W. 597.

Sup. 1922. In a street railway passen-

ger's action for injuries sustained while

alighting, testimony of plaintiff that after an
examination by a physician she suffered pain
and had a fainting spell after leaving his of-

fice held admissible, in connection with testi-

mony by the physician that he made an ex-

amination of plaintiff's limbs, resulting in

pain, and that it disclosed excessive tenderness

as against an objection that the injury must
have resulted from defendant's act. Looff v.

Kansas City Rys. Co., 246 S.W. 578.

App. 1877. Admissibility, in action for

Injuries to a passenger, of evidence as to the

condition of the track, together with the rate

of speed. See Haderlein v. St. Louis R. Co.,

3 Mo. App. 601, memorandum.

=317 (2). Notice to carrier of matter*
calling; for exerclne of care.

Sup. 1920. Evidence of statement of sec-

tion foreman showing knowledge of condi-

tion of bridge Jicld competent for substantive

purposes in action for injuries to mail clerk.

Bond v. St. Louis-San Francisco Ry. Co.,
288 S.W. 777, 315 Mo. 987.

App. 1921. In an action for injuries
from being pushed under a moving street car

by a crowd of fellow passengers on Sunday,
evidence of the behavior of the usual Sunday
and holiday crowds was admissible as bear-

ing on defendant's duty to anticipate the

danger and guard against it, and the fact that
at times the crowds were larger would make
no difference, since the crowd, whether large
or small, acted in the same way. Grubb v.

Kansas City Rys. Co., 230 S.W. 675, 207 Mo.

App. 1(5.

<g=>317 (ft). Acts or omlBaton* and compe-
tency of carrier'* employe*.

Sup. 1874. In an action against a street-

railway company for damages for breach of

duty by the defendant, as a common carrier,

in carrying a passenger, the evidence showed
that the driver of the car insulted and abused
the passenger, and threatened to put him off

the car ; that such threats and insults were

kept up until the car reached a station, where
another driver was placed in charge of the

car, the first driver still remaining in the

car, and continuing the conduct complained of.

Held, that evidence as to the insults and acts

of the driver after he had been relieved by
the second driver was properly admitted.

Malecek v. Tower Grove & L. Ry. Co., 57 Mo.
17.

In an action against a street-railway com-

pany to recover damages for insulting and
abusive acts of an employe, having charge of

the car, to a passenger on such car, it appear-
ed that, a few days after the acts complained
of, plaintiff called upon the superintendent of

the company, who refused to hear anything
relative to the transaction, and told plaintiff

that he had directed the drivers to throw him
out of the car. Held, that evidence of these

facts was admissible to prove that the corn-
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pany, through the superintendent, had rec-

ognized the assault by the driver. Id.

Sup. 1890. In an action for injuries sus-

tained by jumping from a moving train be-

cause of improper conduct of the conductor,

it was proper for plaintiff to explain the

reason for such an act on his part, over an

objection that the question was incomiretent

and irrelevant. Spohn v. Missouri Pac. Ry.

Co., 14 S.W. 880, 101 Mo. 417.

App. 18S4. Other acts of violence by
servants of carrier. See Hayes v. St. Louis

R. Co., 15 Mo. App. 584, memorandum.

App. 1910. In an action against a rail-

way company for an assault by a brakeman

upon a passenger who attempted to board a

train after it started, and exhibition of whose
ticket was demanded by the braIceman on the

car steps, evidence that the passenger was

crippled and thus prevented from boarding
sooner was proper. Cathey v. St. Louis & S.

F. 11. Co., J30 S.W. 130, 141) Mo. App. 134.

@=317 (4). Condition of carrier's prem-
ise*.

Sup. 1D02. On nn issue whether a plat-

form on which plaintiff slipped while jumping
from a moving train was greasy at the time,

evidence as to whether there was grease* on

it five months before was too remote. New-
comb v. New York Out. & II. 11. II. Co., <J9

S.W. 348, llift Mo. 409.

On an issue whether a platform on which

plaintiff slipped while jumping from a mov-

ing train was greasy at the time, evidence as

to whether there was grease on the platform
a week afterwards was inadmissible. Id.

Sup. 1909. In an action for injuries to

a passenger caught between the car and a

railing parallel to the track extending over

a viaduct, evidence is not admissible 1o show
how similar viaducts are protected by rail-

ings in other cities, as the question in issue

was whether the construction and mainte-

nance of the particular railing was negligence,

which must be decided from evidence showing
its construction. Joyce v. Metropolitan St

Ry. Co., 118 S.W. 21, 21!) Mo. 344.

<s317 (5). Condition of vehicle* and ap-
pliance*.

Sup. 1002. Where a passenger, by mis-

take, boarded the wrong train, and was in-

jured by jumping from it while in motion,
evidence as to whether there were signs or

placards on the car five months previous was
too remote to afford a basis for an inference

as to the condition at the time of the acci-

dent. Newcomb v. New York Cent. & II. R.

R. Co., (>9 S.W. 348, ICO Mo. 400.

Sup. IMS. In an action for injuries to

a passenger in an elevator, through the fall-

ing thereof, evidence relating to the condition

of the elevator as far back as two years prior
to the injury and on down to within a few
days thereof, and tending to show that the

elevator would not run properly, that the
cable was rusty and rotten, that bolts were
loose, that the guide shoes were constantly

getting out, of place, and that the rod govern-

ing the safety appliances was so bent they
would not properly j>erfonn their functions
was admissible. Orcutt v. Century Bldg. Co.,

112 S.W. 532, 214 Mo. 35.

Sup. 1021. That n door of an intemrban
car equipped with an automatic catch or

spring to keep the door open closed on a pas-

senger's hand spoke for itself, and raised an
inference that the catch was defective, though
there was testimony that after the accident

tho conductor examined the catch and found
it hi good condition. -Anderson v. Kansas
City Kys. Co., 233 S.W. 203.

<r^>!H7 (<) Condition of trnelc or rondhed.

Sup. 1SS2. In an action ngainst a rail-

road company, based on defendant's negli-

gence in running its trains over a portion
of its road, rendered dangerous by reason of

having been undermined by a flood of water,
it appeared from the evidence that the rain-

storm on the night of the disaster was wholly
unprecedented in violence, and the quantity
of water which fell during its continuance
was on that account, of such a character that

defendant, in construction of its roadbed, was
not required to anticipate or provide against
it. held, that evidence to the effect that, aft-

er the accident, a new pile bridge bad been
built by defendant where the old one was, was
inadmissible. Ely v. St. Louis, K. C. & N. Ry.
Co., 77 Mo. 34.

Sup. 1885. In an action against a car-

rier for injuries to a passenger caused by the
derailment of a train, evidence of the condi-

tion of the roadbed at places other than the
immediate vicinity of the accident, and of

other accidents occurring at such places, is

properly excluded. llipsley v. Kansas City,
St. J. & C. 15. R. Co., 88 Mo. 348.

In an action against a carrier for inju-
ries to a passenger, evidence that defendant,
several months after the accident causing the

injury, repaired its road by putting in new
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rails and ties at various pla?es, was inadmis-

sible. Id.

Sup. 1887. In an action against a rail-

road company for injuries to a {Kissenger

claimed to have been caused by the bad con-

dition of defendant's track at the place of

the accident, the condition of the roadbed at

the place or in the immediate vicinity of the

accident may be shown; but evidence as to

its condition a mile and a half from the place
of the accident is incompetent and inadmis-

sible. Sidekum v. Wabash, St. L. & P. Ry.
(V)., 4 S.W. 701, 93 Mo. 400, 3 Ain. St. Rep.
540.

Sup. 1904. Where, in an action for inju-

ries to a passenger on a street car by reason

of an alleged defective switch, there was evi-

dence that the switch was in the same con-

dition at the time it was examined by a wit-

ness, eight days after the accident, as it was
at the time of the accident, his evidence as

to its condition when he examined it was
not objectionable as too remote. Logan v.

Metropolitan St. Ky. Co., 82 S.W. 12(>, 183

Mo. 5S2.

Sup. 1908. In an action for death of a

passenger, caused by his being struck by a

car on the adjacent track going in the oppo-
Mto direction from the one in which he was
riding by protruding his head outside of the

car, evidence as to whether the surface of the

rails and tracks at, the point of the injury
were even or uneven was admissible. Gage
v. St. Louis Transit Co., 109 S.W. 13, 211 Mo.

139.

Sup. 11)01). In an action for injuries to a

street car passenger struck by a cross-beam

near the track on a curve, evidence that one

track at that place was higher than the other

causing a car passing the beam, in rapid mo-

tion, to lurch, throwing the car near to the

beam, was admissible on the question of the

company's negligence. (Gardner v. MetrojK)!-

itau St. Uy. Co., 122 S.W. 10(58, 223 Mo. 389,

IS Aim. Ca's. 110G.

Sup. 1915. Where a passenger was
thrown from a street car and killed, evidence

that other cars of the same pattern jolted

badly over the uneven tracks at that point is

admissible. Hatchett v. United Hys. Co. of

St. Louis, 175 S.W. 878.

Where a passenger was thrown from a

street car and killed, evidence of a depression
in the tracks, causing jerks, was admissible.

Id.

App. 1878. In an action against a street

railroad for injuries to a passenger, caused

by a defective condition of the track, testi-

mony as to the condition of the track at other

points and at another date from the time of
the accident should have been excluded.
Miller v. St. Louis R. Co., 5 Mo. App. 471.

(7). Taking up and Betting? riovrn

Sup. 1908. In an action for injuries, sus-

tained in attempting to board a street car,
evidence that the car "was going at the ordi-

nary rate of si>eed of a car crossing a cross-

ing, stopixnl on both sides," was properly ex-

cluded. Peterson v. Metropolitan St. Ry. Co.,
Ill S.W. 37, 211 Mo. 498.

Sup. 1920. In an action for injuries to

passenger carried past her station and struck

by another car in going back to her destina-

tion, evidence that conductor stopped the car
at place beyond station and pointed out lights
at place of destination was admissible under
petition alleging that conductor directed

plaintiff to alight at that place. Gott v. Kan-
sas City Rys. Co., 222 S.W. 827.

. Mainurement of conveyance*.

Sup. 1S99. In an action by a street-car

passenger for injuries caused by a collision

with a hook and ladder wagon, evidence as
to how far a gong on the wagon could be
heard is admissible, whore defendant claims
that the collision was caused by the gripman's
failure to hear any gong, and there was evi-

dence, that, the gong was sounded. Olsen v.

Citizens' Ry. Co., 54 S.W. 470, 152 Mo. 420.

Sup. 1905. Where, in an action for inju-
ries to a passenger on a street car in collision

with a railroad train at a crossing, the motor-
man in charge of the car testified that he dis-

covered the danger of a collision in time to

have stopped the car which he failed to do
because his appliances were defective, he was
not entitled to presume that the approaching
train was running within the rate of speed
proscribed by a city speed ordinance, and
hence such ordinance was inadmissible in de-

fendant's favor. TCragg v. Metropolitan St.

Ry. Co., 91 S.W. 527, 192 Mo. 331.

Where, in an action for an injury to a
passenger on a street car in a collision with a
railroad train, a city ordinance regulating the

speed of trains at the point in question was
otherwise competent, it was no objection to

its admission that it had been repealed. Id.

Sup. 1910. Where plaintiff claimed that
his injuries were caused by the sudden jerk
of a cable car which had just passed over a

crossing of other tracks, after stopping to let

Consult Pocket Part for later cases. For explanation, see page iii.



<=317(8) CARRIERS GMD304

passengers alight, evidence of the condition

of the tracks at the crossing and the machin-

ery were proper, though negligence in that

respect was not alleged, since such evidence

was merely to show whether there was a stop,

a start, and a jerk, especially where no de-

fects were shown. Setzler v. Metropolitan

St. R. Co., 127 S.W. 1, 227 Mo. 454.

Sup. 1920. In action for injuries to pas-

senger in collision of street cars, motorman's

testimony as to how far he was from other

car when he concluded that there was danger
of a collision field inadmissible; the question

being when he should have reached such con-

clusion, and such question being for the jury.

Ganz V. Metropolitan St. R. Co., 220 S.W.

490.

Sup. 1923. In an action by a passenger

against a street railway for injuries suffered

in a collision, testimony that the rear eiid of

one car was materially damaged, and that

there were several people injured, was prop-

erly received as part of the res gestfp and as

tending to show the force of the collision.

Gaty v. United Rys. Co., 251 S.W. 01.

Sup. 1925. Evidence as to crowded con-

ditions and open doors of car held relevant

in determining carrier's degree of care.

Carlson v. Wells, 276 S.W. 20, 42 A. L. R.

1319.

App. 1905. In an action by a passenger

for injuries sustained in a collision, in which

defendant denied that plaintiff was injured,

evidence as to the number of persons killed

in the collision was admissible to show its

severity. Estes v. Missouri Pac. Ry. Co., 85

S.W. 027, 110 Mo. App. 725.

App. 1908. In an action by a street rail-

way passenger for injuries in a collision be-

tween defendant's street car and a railroad

train, an ordinance requiring watchmen to be

kept at all railroad crossings, to perform
such duties as might be prescribed by ordi-

nance, was inadmissible, in the absence of

evidence of ordinances prescribing such du-

ties, since the court could not, as a matter

of law, assume that the duties were such as

are usually rendered in such cases by watch-

men. Wills v. Atchison, T. & S. F. Ry. Co.,

113 S.W. 713, 133 Mo. App. G25.

App. 1912. In an action for injuries to

a street car passenger while attempting to

board a street car, plaintiff having shown

that the motorman asked him to board the

car while it was moving, testimony of a third

person that as the car was coming to a stop

he boarded it, but that before others could do

so it started with a jerk, held admissible to

corroborate plaintiff's theory. Fuits v. Met-

ropolitan St. Ry. Co., 148 S.W. 210, 164 Mo.

App. 101.

App. 1918. In action against receivers of

street railway for injuries to passenger at

railroad crossing, evidence that on prior east-

ward trip car was delayed ten minutes on ac-

count of controller dropping off, was inadmis-

sible to prove negligence of conductor in fail-

ing to go ahead at crossing on westward trip

to look for train. Bergfeld v. Dunham, 201

S.W. G40.

In action against receivers of street rail-

way for injuries to passenger at railroad

crossing, evidence that car on prior eastward

trip was delayed by controller dropping off

was not admissible to show delay had thrown
car behind time so that crew were too hur-

ried to stop at crossing to look for train. Id.

App. 1920. In an action by a street car

passenger for injuries claimed to have been

caused by a sudden jerk of the car while she

was entering, evidence that other persons in

the car were shaken up by the same movement
is admissible to show the character of the

jerk. Ownby v. Kansas City Rys. Co., 228

S.W. 879.

$s317 (O). Other accident* or tmtlar
transactions.

Sup. 1904. In an action against a rail-

road company for injuries to a passenger from

slipping on a station platform, evidence that

shortly after the accident great crowds ar-

rived at and departed from the station with-

out accident was properly excluded. New-
comb v. New York Cent. & H. R. R. Co., 81

S.W. 1069, 182 Mo. 087.

Sup. 1900. In an action against a street

railway by a passenger for injuries received

through being struck by a missile thrown by a

bystander near a street comer, where the

car was by ordinance required to stop, plain-

tiff's evidence, offered to show prior assaults

on the car for failure to stop at such corner,

was not so framed as to exclude sporadic

assaults occurring during a period of years,

or as to show a frequent occurrence thereof,

indicating future repetition. Held properly

rejected as too indefinite and not bringing

home to the company facts indicating danger
to its passengers. Woas v. St. Louis Transit

Co., 90 S.W. 1017, 198 Mo. C04, 7 L. R. A. (N.

S.) 231, 8 Ann. Cas. 584.

Sup. 1909. In an action for injuries to a

passenger in a collision between cable trains
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caused by the loss of control of one of them

on an incline, evidence was admissible as

tending to show failure to exercise the de-

gree of care required as to rail brakes effec-

tively used in stopping cars on a similar in-

cline on which defendant operated its cars,

but which it failed to have on the car in ques-

tion, or in use on the line where the accident

occurred. Price v. Metropolitan St. Ry. Co.,

119 S.W. 932, 220 Mo. 435, 132 St. Rep. 588.

Sup. 1923. Where plaintiff claimed she

was injured when the car suddenly started

without giving her time to alight, evidence

that she had rung the bell for the car to stop

at each of the two streets before the one at

which it did stop, and that the conductor had

failed to stop the car at those streets, was ad-

missible as tending to prove that the conduc-

tor was heedless of his business, and there-

fore tending to prove he negligently started

the car without giving plaintiff a reasonable

time to alight. (Per Woodson, J.) Moss v.

Wells, 241) S.W. 411.

Sup. 1923. In an action by a passenger
for injuries received in a street car collision,

testimony that witness saw men luid out on

the sidewalk was admissible in that it tended

to show the force of the collision. Gaty v.

United Rys. Co., 251 S.W. 61.

App. 1914. One suing for injuries while

attempting to alight from the car suddenly

starting and throwing her to the ground may
not prove other accidents on cars in charge

of the same servants or in charge of other

servants. Baker v. Metropolitan St. Ry. Co.,

KJcS S.W. 842, 1S1 Mo. App. 392.

App. 1917. In action for injuries caused

by suit case falling from luggage rack in

defendant's railroad station, evidence that

similar accidents had not occurred is incom-

petent, especially where the defect in the

rack was obvious and there was no proof it

was constructed in the usual way. Wright
v. Kansas City Terminal R. Co., 193 S.W. 903,

195 Mo. App. 480.

App. 1918. In action against street rail-

way for injuries to passenger in collision with

train at crossing, evidence that on that night

a negligent accident occurred to street car

and crew whereby they were delayed and
were late at crossing was inadmissible.

Bergfeld v. Dunham, 202 S.W. 253.

App. 1923. In a passenger's action for

injuries sustained in a street car collision,

evidence as to what occurred or happened to

other persons at the time of the collision was

relevant only to show the force of the colli-

sion. Davis v. Fleming, 253 S.W. 798.

App. 1924. In an action for injuries by
an intending passenger who stepped on a nail

in a station platform, evidence that other

nails were upon platform when plaintiff re-

ceived her injury was competent to show that

particular nail which caused the injury was
located on platform a sufficient length of time

for carrier to have had knowledge of its ex-

istence. Lowther v. St. Louis-San Francisco

Ry. Co., 261 S.W. 702, 214 Mo. App. 293.

$s317 (1O). CUBtorn or course of tminei.

Sup. 1887. In an action for injuries re-

ceived from falling over an embankment in

attempting to alight from a train, it was not

error to admit evidence to prove the usual

stopping place of freight trains at the station.

McGee v. Missouri Pac. Ry. Co., 4 S.W. 739,

92 Mo. 208, 1 Am. St. Rep. 706.

Where plaintiff was injured in alighting

from a freight train, evidence to show that

it was the custom and usage for the freight

trains to carry passengers was admissible.

Id.

Sup. 1908. In an action for injuries, sus-

tained in attempting to board a street car,

evidence by the conductor, as to the "usual

time" that cars stopped to discharge and re-

ceive passengers, was properly excluded.

Peterson v. Metropolitan St. Ry. Co., Ill S.W.

37, 211 Mo. 498.

App. 1921. Evidence of deceased's cus-

tomary route on defendant's street car lines

in going to work held admissible. Beckner v.

Kansas City Rys. Co., 232 S.W. 745.

(11). Rule* of carrier.

Sup. 1926. Rules of road held admissi-

ble in action against railroad for injuries in

wreck to mail clerk as showing want of due

care. Bond v. St. Louis-San Francisco Ry.

Co., 288 S.W. 777, 315 Mo. 987.

App. 1926. Admission in evidence of

rules of carrier as to care required of its

employees during times of extraordinary rain-

storms or high water held not erroneous.

Whitlow v. St. Ixmis-San FVancisco Ry. Co.,

282 S.W. 525, certiorari quashed (1927) State

ex rel. St. Louis & S. F. R. Co. v. Daues, 290

S.W. 425.

$s>318. Sufficiency of evidence.

Contributory negligence, sec post, =346.

Duty to establish prima facie case, see ante,

Evidence making out prirna facie case, see

ante,
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In general.

Res ipsa loquitur, see ante, @316(1).

Sup. 1885. Where plaintiff was suffering
from mental derangement, his testimony as

to the circumstances of an injury to him while

a passenger held to be of such doubtful weight
as to warrant the setting aside of a verdict.

Spohn V. Missouri Pac. Ry. Co., 87 Mo. 74.

Sup. 1909. Evidence in an action for in-

juries received while a passenger on an eleva-

tor, held to support a verdict for plaintiff.

Cooper v. Century Realty Co., 123 S.W. 848,

224 Mo. 709.

Sup. 1914. In an action for damages for

the death of a passenger resulting from in-

juries received in a derailment, evidence held

sufficient to show that death resulted from
such injuries. Powell v. Union Pac. R. Co.,

164 S.W. C28, 255 Mo. 420.

Sup. 1935. Plaintiff must fail, if the evi-

dence leaves it to conjecture as to whether the

accident was or was not the result of the

carrier's negligence. Hatchett v. United Rys.
Co. of St. Louis, 175 S.W. 878.

Sup. 1921. Evidence held to warrant ex-

emplary damages for injury to iwsscnger in

elevator. Reel v. Consolidated Inv. Co., 236
S.W. 43.

Sup. 1922. In an action for the death of

a passenger while riding on railroad, evidence
held insufficient to show that such passenger
had made any fraudulent representations in

securing und using u pass. McGrath v.

Payne, 245 S.W. 10(51.

App. 1878. Sufficiency of facts to au-

thorize inference of death of passenger and
negligence of driver of omnibus. See Adams
V. St. Louis Transfer Co., 5 Mo. App. 593,

inemoradum.

App. 1906. In an action by a passenger
on defendant's road for injuries received in a

wreck, evidence held sufficient to supi>ort
the charge that the wreck was caused either

by defendant maintaining .1 dangerous track
or negligently oi>erating the train. Mefford
V. Missouri, K. & T. Ry. Co., 97 S.W. (502, 121

Mo. App. 647.

App. 1910. Liability of a street car com-
pany for death of a passenger struck by a car

may be shown by circumstantial evidence.

Richter v. United Rys. Co. of St. Louis, 129
S.W. 1055, 145 Mo. App. 1.

App. Evidence of assault by an employ^
upon a passenger held to sustain a finding

or verdict for plaintiff. (1910) Nener v. Met-
ropolitan St. Ry. Co., 127 S.W. (J(J9, 143 Mo.
App. 402 ; (1914) Smith v. Deluno, 1G6 S.W.
852, 179 Mo. App. 242.

App. 1911. Evidence in an action for in-

juries to a passenger alleged to htive been
caused by specific acts of negligence of the
carrier's employe's held sufficient to show
such negligence. Pidgeon v. United Rys. Co.
of St. Louis, 133 S.W. 130, 154 Mo. App. 20.

App. 1912. Evidence held to show that
a passenger was injured by the trolley pole.

Kirkim trick v. Metropolitan St. Ry. Co.,
143 S.W. 8(J5, 101 Mo. App. 515.

App. 1912. A fact held of probative
force to show that acts of switchmen were
performed while acting in the scope of the

employment. Richmond v. Missouri Pac. Ry.
Co., 144 S.W. 1(58, KJ2 Mo. App. 422.

App. 1914. In an action for the negligent

killing of a passenger, evidence held to sup-

port a verdict for plaintiff. Maier v. Metro-

politan St. Ry. Co., 1(52 S.W. 1041, 176 Mo.

App. 29.

App. 1914. Where, in a passenger's ac-

tion for injuries producing a diseased ovary,
there was evidence that such disease could
be caused by miscarriage, abortion, ami cer-

tain infections, but no evidence of any of

these, the rule that where an injury may have
resulted from one of two causes, for only
one of which defendant is liable, plaint iff

must show with reasonable certainty that the
cause for which the defendant is liable pro-
duced the result did not apply. Mill irons v.

Missouri & K. I. Ry. Co., 1(52 S.W. 1069, 176
Mo. App. 39.

App. 1915. Evidence in support of a pe-
tition, alleging general negligence causing
injury to a street car passenger, held to es-

tablish si prima facie case. Schwancnfcldt
v. Metropolitan St. Ry. Co., 174 S.W. 143, 187
Mo. App. 588.

App. 1917. In suit charging that agent
wrongfully insinuated that plain! iff was en-

deavoring to defraud railway by obtaining
ticket without paying therefor, held, that the
evidence authorized actual and punitive dam-
ages. Knoell v. Kansas City, C., C. & St.

J. Ry. Co., 198 S.W. 79.

App. 191S. There being no evidence of
length of street car steps from which plain-
tiff fell on starting of car, and it appearing
it moved two or three feet, it cannot be said
she was not lying in front of its stops when
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It stopped, as she testified. Hoffman v. Dun-

ham, 202 S.W. 429.

App. 1919. Evidence held to support a

finding that injuries to a passenger were
received us a consequence of a jerk of train.

Burkett V. Missouri Pac. li. Co., 208 S.W.
104.

App. 1919. Evidence held to sustain find-

ing that cinder which injured plaintiff pas-

senger came from defendant's locomotive,

which was passing on another track. Muloue
v. St. Louis-San Francisco Ky. Co., 213 S.W.

8(>4, 202 Mo. App. 4K1).

App. 1921. In an action for injury to a

minor passenger, evidence held to justify the

jury's conclusion that a crowd in its rush

to get on pushed her under a moving car.

Grubb v. Kansas City Rys. Co., 230 S.W.

675, 207 Mo. App. 10.

In an action by a passenger for injuries

resulting from being pushed under a moving

car, evidence held to show that the likelihood

of a waiting passenger being so pushed by

pressure of the crowd struggling to get on

the car was a matter reasonably to be antic-

ipated by defendant. Id.

Evidence held sufficient to justify find-

ing that there was a direct causal connec-

tion between the negligence of defendant in

not protecting a passenger from being crowd-

ed under a moving car by fellow passengers

struggling to get on and her injury thus re-

ceived, and also to enable the jury to find

with reasonable certainty that her injury

was due to such negligence rather than any
other cause. Id.

App. 1910. In an action for injuries to

one alighting from a train from falling into

a hole in a station platform, evidence held
insufficient to show that the injury was sole-

ly and directly traceable to the accident.

McClanahan v. St. Louis & S. F. K. Co., 12G
S.W. 535, 147 Mo. App. 3S6.

App. 1914. Evidence, in an action by
one who came to a railroad station to meet a

passenger and was injured by leaning against
a defective truck, held to support a verdict
for plaintiff. Stark v. Chicago, R. I. & P.

Ky. Co., 1(56 S.W. 850, 179 Mo. App. 225.

(2). AN to neKllgrence In rewpeet
to condition of carrier'* premitter*.

Sup. 1918. Evidence held not to show
negligence of carrier in constructing and

maintaining its freight yards, where it pro-
vided safe place for entering caboose, notwith-

standing unsafe place could be used by pro-

spective* passenger on freight train. Hamil-

ton v. Pryor, 201 S.W. 550, L. K. A. 191 SI), 212.

Sup. 1923. In an action for injuries to

one falling into an unguarded sluiceway under

railroad tracks, beside which he was walking
after alighting from a train at a i>oint beyond
his station, after dark, evidence held sufficient

to establish the railroad's negligence in failing

to light the station platform or its surround-

ings. Payne v. Davis, 2.12 S.W. 57, 298 Mo.
C45.

). Am to neffllrence In rewpeot to
condition of meaim of transportation.

Sup. 1907. In an nction against a street

railway for injuries caused plaintiff in leap-

ing from a street car on which an elec-

trical explosion had occurred, evidence held

to show previous knowledge by the company
of similar explosions attended by such noise

and fiame as would imperil, excite, and fright-
en passengers riding where plaintiff rode.

Williamson v. St. Louis Transit Co., 100 S.

W. 1072, 202 Mo. 345.

App. 1900. Evidence in support of an
action against a street car company to recover
for injuries received by a passenger who,
while standing on the car platform, was in-

jured by the loosening of the "dog*' which,
in connection with the ratchet wheel, held the

brake, allowing the brake handle to swing
around and strike plaintiff, examined, and
held insufficient. Holt v. Southwest Missouri

Electric Ky. Co., 84 Mo. App. 443.

App. 1900. Evidence, in an action for

injury to a passenger on a street car, held

sufficient to authorize a finding that the ac-

cident was caused by the passenger's heel

catching on a piece of metal projecting from
the step of the car. Rattan v. Central Elec-

tric Ky. Co., 9G S.W. 735, 120 Mo. App. 270.

App. 1907. In an action against a street

railway for injuries received by plaintiff as
a result of stepping on an electrified plate in

defendant's car, evidence examined, and held
to show that plaintiff was injured as a direct

result of the shock. McKae v. Metropolitan
St. Ky. Co., 102 S.W. 1032, 125 Mo. App. 562.

App. 1910. Plaintiff, a mail clerk, when
he starred on his return trip stopped at an-

other mail car to leave some mail with the

agent, who observed that he was then in good
health. A few minutes later another witness

observed him sitting in his compartment with
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an expression of pain, and he complained of

being hurt. The witness* attention was di-

rected to his left shoe, which showed fresh

marks as if something had struck the top
of it The witness then noticed a transom ly-

ing on the floor, and saw that a transom was

missing from its place. Nothing else in the

car was disturbed. When decedent returned

home, he limped, and that night the top of

his foot was badly swollen. During the night
he had a severe chill and another in the morn-

ing. The swelling increased in area, and de-

cedent subsequently died of traumatic pneu-
monia. Held, that the evidence was sufficient

to show that the fall of the transom was the

proximate cause of decedent's injury. Dun-

bip v. Chicago, R. I. & P. Ry. Co., 129 S.W.

262, 145 Mo. App. 215.

App. 1010. In an action for death of a

passenger who fell through the door of un

open vestibule on the car in which he was
riding, evidence held to show negligence in

permitting the door to remain open, and that

such negligence was the proximate cause of

the injuries resulting in his death. Johnston

v. St. Louis & S. F. R. Co., 130 S.W. 413, 150

Mo. App. 304.

App. 1914. In a street car passenger's
action for injuries, evidence that explosions
in the controller might result from a num-
ber of unavoidable causes held not to over-

come the prima facie case made by plaintiff

but at most to raise an issue. Agnew v. Met-

ropiltan St. Ry. Co., 165 S.W. 1110, 178 Mo.

App. 119.

App. 1914. In an action for personal in-

juries to a passenger, evidence held suffi-

cient to show negligence in not running
enough cars, thereby compelling the plain-

tiff to ride on the running board, and in run-

ning the cars at a dangerous speed over a de-

fective track. Zwick v. Swinney, 165 S.W.

1124, 178 Mo. App. 142.

Proof that a street car gave a sudden
lurch or dip is sufficient to raise an inference

that the track was defective at that point,

and that the car should have been run slow-

ly over it. Id.

App. 1916. Evidence in a passenger's
action for injury held not to show how long
the banana peel on which she slipped had been

in the car, or whether defendant's employe's
had a reasonable opportunity in which to dis-

cover and remove it. Tevis v. United Rys.
Co. of St. Louis, 185 S.W. 738.

App. 1924. In passenger's action for per-

sonal injury, evidence of the sudden jerking

of the car, caused by the breaking of the tran-

som, causing the car to tip to one side, held

sufficient to make out a prima facie case of

defendant's negligence. Mulderig v. Wells,
257 S.W. 1060.

AM to nejrlflirenoe In n
nieut of conveyance* in ureneral.

Sup. 1001. Where, in an action for in-

juries to a person riding on a freight train,

there was a conflict in the evidence as to

whether the caboose could have been detach-

ed from the train, after the danger was known
to defendant, in time to have avoided the in-

jury, and that no attempt was made to do so,

though the trainmen were requested by plain-

tiff and others to attempt to detach it, there

was substantial evidence to support a ver-

dict in plaintiff's favor, and hence a finding

that defendant failed to use ordinary care

will not be reviewed on appeal. Merrielees

v. Wabash R. Co., 63 S.W. 718, 163 Mo. 470.

Sup. 1907. In an action for injuries to

a passenger, evidence held insufficient to

show that either the gripman or motorman of

the cable train was not at his post of duty.
Roscoe v. Metropolitan St. Ry. Co., 101 S.

W. 32, 202 Mo. 576.

Sup. 1910. That in an action for injuries

by being thrown from a jerk of a cable car,

plaintiff testifies that the car stopped and
was jerked forward, and then stopped within

two feet, which would be impossible, does not

show that there was no jerk, since it was

merely a matter of opinion, which in his con-

dition he could not have known. Sotzler v.

Metropolitan St. Ry. Co., 127 S.W. 1, 227 Mo.
454.

Sup. 1921. Premature birth of a child

to a passenger suing for injury affords no

proof of the violent or unusual movement of

the car in which she was riding. Elliott v.

Chicago, M. & St. P. Ry. Co., 23(5 S.W. 17.

Passenger's testimony that a sudden jolt

or jur of the train threw her against the side

of a seat, and her grip to the floor, held insuf-

ficient to show any unusual movement, in ab-

sence of corroborative evidence. Id.

App. 1887. In an action for injuries to

a passenger on a street car, testimony that

the driver requested passengers to care for

the team while he was collecting fares in-

side the car warranted the jury in inferring
that he apprehended that the place, where
the car then was, was not safe to leave the
team unattended, and that the car was liable
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to become unmanageable. Wilkerson v. Cor-

rlgan Consol. St. Ry. Co., 26 Mo. App. 144.

App. 1908. Evidence in an action for in-

jury to a passenger on a freight train held

not to show that the Jolt to which the in-

jury was due was extraordinarily violent.

Hawk v. Chicago, B. & Q. Ry. Co., 108 S.W.

1110, 130 Mo. App. 658.

App. 1908. That a jerk given a train

on a coupling of cars was extraordinary and

unusual tends to prove negligence in operat-

ing the train. Mitchell v. Chicago & A. Ry.

Co., 112 S.W. 291, 132 Mo. App. 143.

App. 1009. In an action by a passenger
for injuries en used by shoving a freight car

violently against a ear in which plaintiff was

standing, evidence held to make out a prima
facie case of negligence by the carrier. Ga-

briel v. St. Louis. I. M. & S. Ry. Co., 115 S.W.

3, 135 Mo. App. 222.

App. 1900. A pjissenger, after closing

the door to the lavatory, threw her hand up
against the side of the lavatory to steady her-

self, so that her little linger was between

the door and the door jamb. At that moment
a brakeman came up behind her. opened the

door, went in, and closed it. As lie opened it,

the passenger's finder fell into the rrttck thus

made, and was crushed when the door was

closed. IIfid insufficient to show negligence.

Martin v. Missouri Pac. Ry. Co., 119 S.W.

444, 137 Mo. App. 694.

App. 3910. In an action for injuries to

a passenger in closing the door of the bag-

gage coach, evidence held to show that the

railroad company required passengers put-

ting on baggage ut stations where there was
no agent to go to the baggage coach and make
arrangements relating to the Iwggage after

boarding the train. Creason v. St. Louis,

I. M. & S. Ry. Co., 130 S.W. 44*, 149 Mo. App.
223.

App. 3910. In an action for personal in-

juries to a passenger on a street car, by be-

ing violently thrown down by rounding a

curve at too high a speed, evidence held to

support a verdict for plaintiff. Witters v.

Metropolitan St. Ry. Co., 132 S.W. 38, 131

Mo. App. 488.

App. 1911. Where, in an action for the

death of an elevator passenger caused by
the fall of the elevator, the evidence showed
that the car was in perfect condition and un-

der complete control of the operator, who
stood with his hand on the lever, and that the

elevator could not descend unless the lever

was moved, there was evidence justifying
the conclusion that the operator voluntarily,
or through inattention to duty, moved the

lever, thereby causing the elevator to fall,

and plaintiff to recover need not produce a
witness who saw the operator move the lever.

Chambers v. Kupper-Benson Hotel Co., 134

S.W. 45, 154 Mo. App. 249.

App. 1911. In an action for injuries to

a passenger on a mixed train, evidence held

to justify a finding of actionable negligence
in coupling cars to the train, authorizing a

recovery. Allison v. St. Louis & H. Ry. Co.,

137 S.W. 896, 157 Mo. App. 72.

App. 1912. Evidence held to sustain a

finding that the operator of an elevator was
negligent in respect to a child in the car.

Howard v. Scarritt Estate Co., 144 S.W. 185,

161 Mo. App. 552.

App. 1914. Evidence in a street car pas-

senger's action for injuries by suddenly start-

ing up the car, held to sustain a finding that

the car actually stopped just before it was
suddently started up. Maier v. Metropolitan
St. Ry. Co., 162 S.W. 1041, 176 Mo. App. 29.

App. 1915. Evidence, in an action for

the death of a street car passenger, held to

sln.w that the car came to a violent stop, and
that this was the proximate cause of the in-

jury. Allen v. Dunham, 175 S.W. 135, 188

Mo. App. 193.

App. 1915. Evidence held to warrant a

finding that the train was started with a sud-

den jerk. Thomure v. St. Louis & S. F. R.

Co., 177 S.W. 70S, 191 Mo. App. 640.

App. 1916. Passenger's testimony as to

sudden slowing down and starting up of train,

causing him to trip over a grip obstructing
the aisle held to justify finding that the slow-

ing down and starting up was violent, extra-

ordinary, and unusual. Abernathy v. Lusk,
1.S2 S.W. 1049.

App. 1016. That a street car increased

its speed with a jerk while going up a slight

incline was sufficient to prove that the opera-
tives did it, and sufficient to prove the specific

negligence charged. Modrell v. Dunham, 187

W. 561, 564.

App. 1916. Where a passenger coach
was severely jerked soon after the train was
stopped, held that the jury were justified in

finding that it was caused by the sudden back-

ing of the forward part of the train. John-

son v. St. Louis & S. F. R. Co., 190 S.W. 352.
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App. 1017. Evidence held to show that

street railway was negligent in carrying pas-

sengers upon steps of crowded car in doing

which one was injured. Cooley v. Dunham,
195 S.W. 1058, 196 Mo. App. 399.

App. 1917. Plaintiff passenger's testi-

mony and that of two other witnesses held

to sustain verdict that defendant railroad

suddenly started its train without stopping

jit station at which plaintiff expected to

alight. Patterson v. Lusk, 19G S.W. C5.

pn-<T,). AH to
Menjrer to full from vehicle.

Sup. 1SSG. In an action against a street

railway cv.mpany for damages for killing

plaintiff's minor child, an instruction to the

effect that, under the pleadings and evidence,

the plaintiff could not recover, was properly

refused, when it appears from the evidence

that the boy stated that he "fell off the front

platform" of defendant's car. and it further

appears that the evidence tended to show

that there was no gate to keep him from fall-

ing off, as required by law, and that the car

was going around a curve at a rate of about

five miles an hour. Muehlhauscn v. St. Louis

U. Co., 2 S.W. 315, 91 Mo. 832.

Sup. 1891. There was evidence, though

conflicting, that while the car was being driv-

en at a dangerous speed it struck an obstruc-

tion on the track, and the jolting caused

thereby threw plaintiff off and injured him.

ffchl, that defendant was not entitled to a

nonsuit. Willmott v. Corrigan Consol. St.

Ry. Co., 16 S.W. r>()(), 100 Mo. 535, judgment
ailirmed by court in bane 17 S.W. 490, 100 Mo.

535.

App. 1905. That a passenger alleged to

have been thrown off a street car in conse-

quence of it having been run on a curve to-

ward the west from the north at an excessive

rate of speed was found lying feet to the

east of the track did not demonstrate that

according to the laws of physics she could

not have been thrown from the car, but

must have stepped off, and a verdict for her

would not be set aside as against the physical
facts. Neumann v. St. Louis Transit Co., 90

S.W. 1165, 115 Mo. App. 259.

App. 1908. That cars of a freight train

were coupled so violently that a passenger

sitting on a trunk near a side door of the

caboose was thrown through the door to the

ground, a water keg in the car was overturn-

ed, papers were jarred from the conductor's

desk, and a lamp was jarred from its position,

etc., warrants a finding that the company was

negligent, though there Is no proof of a spe-
cific negligent net on the part of those oper-

ating the train. Mitchell v. Chicago & A.

Ry. Co., 112 S.W. 291, 132 Mo. App. 143.

App. 1913. A cause for a prolapsed uter-

us, the jar from a passenger being thrown
from a street car, its appearance immediate-

ly thereafter, and her previous freedom there-

from being shown, proof of the cause is not

insufficient merely because of the bare pos-

sibility that something else might have caused
it. Stokes v. Metropolitan St. Ry. Co., 100

S.W. 4G, 173 Mo. App. 070.

App. 1915. Evidence held to support
finding that jolt, which threw passenger from
platform of passenger caboose of freight

train, was not a usual one incident to the

operation of a freight train. Lindsay v. St.

Louis & H. Ry. Co., 178 S.W. 270.

App. 1910. In action against railroad

for injuries from being knocked from car

platform by sudden jerking, evidence held

to support plaintiff's verdict. Shelton v. Chi-

cago, M. & St. P. Ry. Co., 190 S.W. 40.

App. 1920. In action by street car pas-

senger who was thrown sideways while stand-

ing on a rear platform facing to the front,

evidence that the passenger attempted to

grasp a railing to prevent falling, etc., licit!

to sustain a verdict that the fall was caused

by a sudden jerk of the car instead of the

passenger's fainting, as against the conten-

tion that a jerk would necessarily cause a

person to fall backwards instead of sideways.
Jacobs v. Kansas City Rys. Co., 217 S.W.

579.

<&a:tl8 (O). AH to cause of derailment.

Sup. 1891. That a car is going at a dan-

gerous speed and strikes an obstruction, in-

juring a passenger, is evidence of negligence.

Willmott v. Corrigan Cousol. St. Ry. Co.,

1C) S.W. 500, 100 Mo. 535, judgment affirmed by
court in bane 17 S.W. 490, 100 Mo. 535.

Sup. 1894. Defendant's train, while go-

ing down a grade of GO feet to the mile, with

engine and tender reversed, left the track.

The roadbed was old, but had not been used
till two months before the accident, when it

had been covered with six inches of fresh

dirt. The testimony of several railroad men
was that there was no curve within a quarter
of a mile, and they were supported by the

map of the route. Others testified that with-

in 000 yards there was a curve of two feet,

and that there was an extra curve of inches
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where the train wont off. The rate of speed
testified to was from 12 to 15 miles an hour,
nnd the highest rate at which, under the cir-

cumstances, the train could safely run, was
set at from 10 to 15 miles an hour. In an
action for the death of passengers, held, that

the evidence was sufficient to show negligence
on the part of the company. Iterry v. Mis-
souri Pac. Ily. Co., 25 S.W. 220, 124 Mo.
223.

Sup. 1901. Plaintiff was injured while

riding in the caboose of a freight train by
its derailment, caused by the falling of a
brake attached to the next car in front. The
train was running up grade at a speed not as

fast as a man could walk, and could have
been stopped in 100 feet. The danger was dis-

covered before the train reached a switch,
nnd the conductor said there would be dan-

ger of derailing the caboose when tho switch

was reached. The train was run over 400

feet after it passed the switch before the ac-

cident occurred. There was a conflict in the

evidence as to whether the conductor gave the

engineer a simple stop signal or an emergency
signal, but the train did not stop until after

the accident. JJcId, that such evidence was
sufficient to support a verdict in favor of

plaintiff on the theory that the trainmen fail-

ed to use ordinary care to prevent the acci-

dent a Tier the danger was discovered. Mer-

rielces v. Wabash II. Co., 03 S.W. 718, 103 Mo.
470.

Sup. 11)03. Evidence, in an action for

injury to a passenger by d' 'ailment of a
street car, held sufficient to authorize the

jury to find that the car left the track because
of defects in the flange of a wheel, and be-

cause the car was run around a curve at the

usual rate at which sound cars are run around
it. Johnson v. St. Louis S. Ily. Co., 73 S.

W. J73, 173 Mo. 307.

Sup. 1913. A showing that plaintiff was
a passenger and that the coach was derailed

through defendant's negligence, thereby caus-

ing plaintiff to be thrown from his seat and
injured, made out a prima facie case so as to

require defendant to negative negligence by
showing that the derailment was caused by
accident, etc. Hurck v. Missouri Pac. Ily. Co.,

158 S.W. 581, 252 Mo. 39.

App. 1914. In a street car passenger's
action for injuries received in a derailment,
evidence held to sustain a finding thnt plain-
tiff's injuries were proximately caused by the
accident. Patterson v. Springfield Traction

Co., 163 S.W. 955, 178 Mo. App. 250.

. An to n earlIKence caualna ool-
llMlon.

Pleading specific acts of negligence, see ante,

Sup. 1909. In an action for injuries to
a passenger in a collision between cable

trains, evidence for plaintiff held to establish
a prima facie case. Price v. Metropolitan
St. Ily. Co., 119 S.W. 932, 220 Mo. 435, 132
Am. St. Hep. 588.

App. 1904. In an action against a rail-

road and a street railroad for injuries sus-
tained while a passenger of the street rail-

road, resulting from collision with a railroad
train at a crossing, evidence held sufficient

to warrant the finding that the street rail-

road was not guilty of negligence. Snider v.

Chicago & A. Ily. Co., 83 S.W. 530, 108 Mo.
App. 234.

App. 1907. In an action against a street

railway for injuries received by plaintiff in

a collision between the car on which he was
a passenger and another car, evidence ex-

amined, and held sufficient to show that a
break in an air brake was caused by the col-

lision and was not the cause thereof. Hunt
v. Metropolitan St. Ily. Co., 103 S.W. IONS,
120 Mo. App. 79.

In an action against a street railway for

injuries received by plaintiff in a collision

between the car in which he was a passenger
and another car, a verdict for defendant held

against the weight of the evidence. Id.

App. 1910. In an action against a street

car company for personal injuries to a pas-
senger in a collision between a car and a

metal tower near the track, evidence held to

show that the negligence of defendant's serv-

ants after the trailer left the track was th:

cause of the motor car leaving the track and
colliding with the tower. Wolven v. Spring-
field Traction Co., 128 S.W. 512, 143 Mo. App.
G43.

App. 1910. In an action for injuries to

a passenger in consequence of the train col-

liding with a tree on the track, evidence held
to justify a finding of negligent failure of the
carrier to remove the tree standing imme-
diately adjacent to the right of way. Ilice v.

Chicago, 1$. & Q. Ry. Co., 131 S.W. 374, 153
Mo. App. 35.

App. 1914. Evidence, in a passenger's
action for injuries from being hurled against
the back of a seat in an interurba*i car, held
to sustain a finding that the diseased con-

dition of plaintiff's ovary was produced by

Consult Pocket Part for later cases. For explanation page Hi.
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the blow then received. Milllrons v. Missouri

& K. I. Ry. Co., 162 S.W. 1000, 176 Mo. App.
39.

App. 1921. Where in action against car-

rier it is shown that plaintiff was a passen-

ger on a street car, that there was no negli-

gence on his part, and that he was injured

by a collision between car and a vehicle, a

prlma facie case of negligence is made out;
the allegations of negligence being in general
terms. Moran v. Kansas City Hys. Co., 232

S.W. 1111.

App. 1922. In an action for injuries to

a street car passenger thrown against the

edges of the seats by the sudden stopping of

the car when it struck a truck, evidence held

sufficient to prove plaintiffs allegation that

the car struck the truck because of defend-

ant's carelessness and negligence. Katon v.

Kansas City Rys. Co., 241 S.W. 983.

App. 1922. In an action for injuries to

a street car passenger, evidence held to war-

rant the jury in finding that the motorman
was negligent in attempting to pass a wagon
which was turning off from the street car

track, as a result of which a stake projecting
from the rear of the wagon was projected

through the window, and injured the plaintiff,

notwithstanding that the front end of the car

passed the wagon in safety. Perkins v. Unit-

ed Rys. Co. of St. Louis, 243 S.W. 224.

App. 1924. In an action against a street

car company for injuries to passenger from
a collision with a truck, plaintiff's proof of the

unusual collision, the carrier's control of the

street car, and that plaintiff was without

fault made a prima facie case under the doc-

trine of res ipsa loquitur. Gibson v. Wells,
258 S.W. 1.

App. 1924. Where the res ipsa loquitur
rule applies in an action against a carrier for

injuries to a passenger, a prima facie case
made by plaintiff cannot be destroyed by oral

proof tending to show due care by defendant ;

the sufficiency of such evidence being for the

jury.Cecil v. Wells, 239 S.W. 844, 214 Mo.

App. 193.

=a318 (8). An to negligence In taking np
paasengers In general.

Sup. 1918. In an action for personal in-

juries due to being struck by a street car, evi-

dence held insufficient to prove defendant's

custom of stopping its cars without project-

ing beyond a platform used by passengers for

boarding. McMiens v. United Rys. Co. of

St. Louis, 202 S.W. 1082, 274 Mo. 326.

Sup. 1921. In an action for the death of

plaintiff's husband by reason of the negli-

gence of defendant's elevator operator in

starting or permitting the elevator to start

up while deceased was loading a furnace on
it, evidence that, on signal, the operator
brought the elevator to the desired point and
assured deceased it was all right to load the

furnace held insufficient to prove that the
sudden starting of the elevator was caused

by the operator's negligent act or want of

action. Grimm v. Globe Printing Co., 232 S.

W. 676.

App. 1904. In an action against a street

railway for injuries to a passenger while

boarding the car, caused by its sudden jerk,
evidence held sufficient to establish a prima
facie case. Stoddard v. St. Louis & M. R. R.

Co., 80 S.W. 33, 105 Mo. App. 512.

App. 1905. In an action against a street

car company for injuries received by a pas-
senger while attempting to board a car, plain*
tiff testified that he was thrown 10 feet by
the movement of the car on it starting while
he was boarding it. The conductor testified

that plaintiff was dragged along some dis-

tance and thrown to the ground. Other wit-

nesses showed that he was not thrown 10
feet. Held, that the verdict for plaintiff
would not be reversed because his testimony
was contradicted by physical facts based on
the improbability that a car could start from
a motionless state with such violence as to

throw a person in the act of stepping on it

10 foot away. Schmitt v. St Louis Transit

Co., 90 S.W. 421, 115 Mo. App. 445.

Evidence, in an action against a street

car company for injuries received by a pas-

senger while boarding a car, in consequence
of the premature starting of the car, held
sufficient to justify a finding that the com-
pany was guilty of actionable negligence.
Id.

App. 1909. Evidence held to show that
a carrier expressly or impliedly invited pas-

sengers to board its train while being made
up. Wise v. Wabash R. Co., 115 S.W. 452,
135 Mo. App. 230.

App. 1910. In an action for injuries to

one accompaning a shipment of stock by be-

ing jerked from the train on attempting to
board it while moving, evidence held not to

show that there was any unusual Jerk not in-

cident to the operation of the train, the risk

of injury from which plaintiff did not as-

sume. Ray v. Chicago, B. & Q. Ry. Co., 126
S.W. 543, 147 Mo. App. 332.
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App. 1013. Evidence, in an action

against a street car company for suddenly

starting the car while plaintiff was attempt-

ing to board, held to show negligence of the

conductor in so starting the car. Fields v.

Metropolitan St. Ry. Co., 155 S.W. 845, 109

Mo. App. 624.

App. 1914. Testimony that, by sudden

starting of east-bound car, plaintiff, who was
on the step, was thrown to street, with his

head to east and his feet to west, held not

to support verdict for plaintiff. Daniels v.

Kansas City Elevated Ry. Co., 164 S.W. 154.

See Evidence, @588 in this Digest.

App. 1914. Evidence held insufficient to

show that the motorman knew of or could

have anticipated the presence of plaintiff's

husband, attempting to board the car while it

was in motion; hence the motorman was not

guilty of negligence in suddenly accelerating

the car's speed. Speaks v. Metropolitan St.

Ry. Co., 166 S.W. 864, 179 Mo. App. 811.

App. 1919. In passenger's action for in-

juries by violent jerk of train while board-

ing nnd as he was about to stop on platform,
evidence held to show negligence on the part
of defendant. Burkett v. Missouri Pac. R.

Co., 208 S.W. 1()4.

App. 1919. In an action against a street

railway for injuries to an intending pas-

senger while attempting to board a car at

other than a regular stopping place, evidence

held sufficient to establish a prima facie case

for plaintiff. Elliott v. United Rys. Co. of

St. Louis, 214 S.W. 234, 201 Mo. App. 662.

App. 1919. In an action against a street

car company for personal injuries to a pas-

senger received while boarding a car, evi-

dence of disinterested witnesses held suffi-

cient to support the verdict of the jury ac-

cepting plaintiff's version of the accident and

injury. Baldwin v. Kansas City Rys. Co., 214

S.W. 274.

Am to neffllfrence In
down paftnenirem in general.

Sup. 1890. In an action for injuries re-

ceived in getting off a moving cable car, by
a car passing on another track, evidence that

the cars were running at a higher rate of

speed than was authorized by city ordinances,

coupled with some evidence that the bell on
the passing car was not rung is sufficient to

show negligence of defendant. Weber v. Kan-
sas City Cable Ry. Co., 12 S.W. 804, 100 Mo.

194, 7 L. R. A. 819, 18 Am. St. Rep. 541, re-

hearing denied 13 S.W. 587, 100 Mo. 194, 7
L. R. A. 819, 18 Am. St. Rep. 541.

Sup. 1892. It appeared that after the
train started plaintiff was informed by the
conductor that the train did not stop at the

place of her destination, and that she would
have to get off at the preceding station. One
of plaintiff's witnesses testified that a male
passenger, who had intruded his attentions
on plaintiff, afterwards had a conversation

with the negro porter, and gave him half a
dollar, when the negro started out at the back
of the car, saying: "This train does not stop
at all stations." This witness also testified

that she saw the male passenger and the con-

ductor talk together twice, but this was shown
to have been in plaintiff's presence, who was
endeavoring to persuade the conductor to let

her off at her destination. When the train

slowed up at the preceding station, the con-

ductor informed plaintiff that she would have
to get off there, and the male passenger then
offered to conduct her to an hotel where he
boarded. Held, that the evidence was not
sufficient to establish plaintiff's claim that
while she was a passenger on defendant's
train a conspiracy was formed between the
male passenger, the conductor, and the por-
ter to place plaintiff in the male passenger's
power, to enable him to ravish her. Sira v.

Wabash Ry. Co., 21 S.W. 905, 115 Mo. 127, 37
Am. St. Rep. 386.

Sup. 1923. In an action for injuries to
one falling into an unguarded sluiceway un-
der railroad track, beside which he was walk-

ing after alighting from a train at a point be-

yond his station after dark, evidence held
sufficient to establish the railroad's negligence
in failing to light the station platform or its

surroundings, carrying plaintiff beyond it, in-

viting him to alight in an unfamiliar place in

the darkness, and failing to give him any
warning or instructions. Payne v. Davis, 2o2
S.W. 57, 298 Mo. 645.

App. 1916. In an action by passenger
injured alighting from a train by its jerk-
ing, evidence that he was a passenger on the
train alleged, and was injured as claimed,
held to support a verdict for plaintiff. Stake-
bake v. Union Pac. R. Co., 185 S.W. 1166.

App. 1919. In an action by a crippled
passenger against a railroad company for

injuries incurred when compelled to alight
from a passenger coach without assistance,
evidence held to show that defendant's serv-

ants knew that the passenger was crippled,
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old, and infirm and needed assistance. Tur-
ner v. Wabash R. Co., 211 S.AV. 101.

App. 1922. In action for injuries while

alighting from a street car, the step of which
was raised and lowered with the closing and
opening of the doors by the conductor, plain-
tiff's evidence held sufficient to authorize a
finding that defendant raised the step before

plaintiff reached a position of safety. Mc-
Cormack v. United Kys. Co. of St. Louis, 238
S.W. 571).

App. 15)23. In action for injuries to pas-

senger, falling into unguarded sluiceway un-
der railroad track, beside which he was walk-

ing after alighting from a train, at a point
beyond his station after dark, evidence livid

sullicient to establish negligence in carrying
him past his destination and permitting him to

alight in darkness in place surrounded by dan-

gerous pitfalls. Copeland v. Davis. 253 S.W.
427.

App. 1020. In passenger's action for in-

juries when thrown from street car to street

while alighting, due to sudden stopping of

car, evidence held to sustain verdict for

plaintiff. Goodwin v. Wells, 28,1 S.W. 112,

220 Mo. App. 1.

(10). AH to neBliKence in ntnrtl
our before paxNeiiKer ha* nHuh ted or

while he IN

Sup. 1!M)8. Evidence held sufficient to

show that death of a passenger was caused
by injury received while attempting to alight
from a street car, which was negligently
started up while he was doing so. Millar v.

St. Louis Transit Co., 114 S.W. 1)4;"*, 215 Mo.
607.

Sup. 1022. In a passenger's action

against a street railway company for injuries
sustained through being thrown through open
gates by a violent jerk of the car while he
was alighting, evidence for plaintiff held suf-

ficient to take the case to the jury. Keppler
v. Wells, 23S S.W. 425.

Sup. lf)2S. Passenger proving elevator
moved while alighting, causing fall, estab-
lished prima facie case requiring defendant
to rebut negligence inferred. Roberts v.

Schai>er Stores Co., 3 S.W.(2d) 211, 318 Mo.
1190.

App. 181)1. Where a passenger's version
of the accident is opposed by the testimony
of five eyewitnesses, a verdict in his favor
will be set aside. Empey v. Grand Ave. Cable
Co., 45 Mo. App. 422.

App. 1003. In an action for injuries to
a passenger on a street car by the premature
starting thereof as she was attempting to

alight, plaintiff's evidence held sufficient to
make out a prima facie case. Cramer v.

Springfield Traction Co., 87 S.W. 24, 112 Mo.
App. 350.

App. 1005. In an action for injuries to
a passenger on a freight train, preparing to

alight therefrom, testimony that the "train
made a heave forward just like lightning,"
that "it was an awful hard jerk," and that
"the jerk was the most severe I had ever ex-

perienced," is valueless as evidence, and does
not prove that the jerk resulted from negli-
gence. (104) Young v. Missouri Pac. Uy. Co.,
84 S.W. 175. judgment affirmed 88 S.W. 707,
113 Mo. App. 030.

App. 1!)07. In an action for injuries
caused by a fall from a street car step, evi-
dence examined, and held to sustain a ver-
dict for plaintiff, bawd on the theory that
plaintiff was thrown from the car step by
the net of defendant's servants in starting
the car before she had alighted. -Kupkc v.

St. Louis Transit Co., JM) S.W. 472, 122 Mo.
App. 355.

App. 1008. In an action for injuries to
a street car passenger by the premature
starting of a car from which be was endeavor-
ing to alight, evidence held to warrant a

finding that defendant was negligent in pre-
maturely starting the same at the time of the
injury. Black v. Metropolitan St. Ky. Co..
10!) S.W. 80, 130 Mo. App. 518.

App. 1008. In an action against a car-
rier for injuries received by plaintiff while
alighting, evidence that the train was at a
stand when plaintiff started to alight licit!

sufficient to support a verdict for the plain-
tiff.-~Sacger v. Wabash II. Co., IK) S.W. 080
131 Mo. App. 282.

App. 1018. In notion for injuries to fe-

male passenger, evidence that she was thrown
to street by sudden starting of street car as
she was alighting held not so contrary to

physical facts as to prevent recovery. Klass
v. Metropolitan St. Ky. Co., 155 S.W. 57. See
Evidence, <S=588 in this Digest

App. 1920. Where testimony showed
that street car had slowed down for the pur-
pose of permitting passenger to alight, and
conductor had opened the vestibule door for
such purpose, and plaintiff had proceeded to
the edge of the platform and had taken hold
of a railing and was leaning forward pre-
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parntory to alighting, it cannot be said that

proof did not show that he was In the act

of alighting from the car at the time it was

jorkod, as alleged in the petition. Roach v.

Kansas City Itys. Co., 228 S.W. 520.

App. 1921. In suit for injury to an

alighting passenger, evidence held to show
that a street car was started before she had

a reasonable time and opportunity to alight.

Ilartweg v. Kansas City Kys. Co., 231 S.

W. 209.

App. 1921. In an action against a street

railway for injuries to alighting passenger, in

which it was claimed that the car employe's

were negligent in prematurely starting the

car, evidence held to sustain verdict for plaiu-

tilT. Ilunthigton v. Kansas City Kys. Co.,

28 S.W. !).">.

App. 11)120. Proof of sudden jerk of street

car permits inference that it was caused

by motornum, where there is no other prob-

able agency to which to attribute such start-

ing Lammert v. Wells, 282 S.W. 487.

S (II). AM to it

provide mifo
down

i fnllln to
*'r wetting;

Sup. 1915. In an action for wrongful

death of ii caretaker of stock, caused by step-

ping nff a caboose and falling from u trestle,

evidence held to sustain ti finding that de-

fendant was negligent in failing to give warn-

ing that the train bad been moved to the tres-

tle. Miller v. Southern Pac. Co., 178 S.W.

SS5, 2(5(5 Mo. 19.

App. 1901. In nil action against a street

railroad company for personal injuries sus-

tained by a passenger who, as she was cross-

ing the tracks after leaving a ear, was struck

by a car coining from an opposite direction,

the facts as detailed by plaintiff were suscep-

tible of only two constructions with reference

to her conduct at the time she crossed the

track; either she failed to look down the

track, which was level and straight for a

quarter of a mile, and hence did not see an

incoming car, or, if she looked at all before

making the crossing, the approaching car had

got so close that it shut off her vision of the

car on the parallel track, which she had just

left, wherefore she mistook the coming for

the departing car, and so ventured on its

tracks. Held, that on neither hypothesis

could negligence be imputed to defendant,

unless it was shown that proper effort was
not made to check the speed of the car after

plaintiff's peril was discovered, and, there

being no evidence that such was the case, the

accident must be regarded, so far as it con-

cerned defendant, as a mere mishap, free

from negligence on its part, for which no
cause of action could arise. Hauselman v.

St. Louis & M. R. K. Co., 88 Mo. App. 123.

App. 1917. Evidence held to sustain

findings that street railroad company was
negligent in using a stopping place for dis-

charge of its passengers which was not rea-

sonably safe. Ganahl v. United Rys. Co. of

St. Louis, 197 S.W. 159, 197 Mo. App. 495.

=3318 (12). An to companies or person*
liable for injurien.

App. 18K3. Where plaintiff's intestate

was killed, while a passenger on defendant's

street car, by reason of n derrick, used by
a contractor on the side of the track, falling

on the car as the car caught the guy rope,

and that the guy rope was low enough to be

struck by a passing car of customary height,

and the car driver testified that he was look-

ing away from the rope when he drove up to

it, the jury were warranted in finding that

the street car company and the contractor

were guilty of negligence, though there was
proof that defendants had left nothing un-

done which extreme prudence could suggest.

Hunt v. Missouri U. Co., 14 Mo. App. 160.

App. 1908. In an action for injuries to

a street car passenger by the premature start-

ing of a car from which he was endeavoring
to alight, evidence held to warrant a find-

ing that defendant was operating the car.

P.lack v. Metropolitan St. Ky. Co., 109 S.W.

80, 180 Mo. App. .
r
>48.

App. 1911. In an action for injuries to

a passenger while attempting to board a

street car, slight evidence in support of the

allegations as to defendant's ownership or

operation of the car at the time of the in-

jury is sulh'cient where it is not combated,
and, except for the general denial, there is

no intimation that defendant resists the claim

on the ground that it was not the operator of

the car. Ueisenleiter v. United Kys. Co. of

St. Louis, 134 S.W. 11, 155 Mo. App. 89.

App. 1914. In a street car passenger's
action for injuries, evidence held sufficient to

show that defendant owned or was operating
the car upon which plaintiff was a passenger.

Agnew v. Metropolitan St. Ky. Co., 105 S.

W. 1110, 178 Mo. App. 119.

Slight evidence of defendant's ownership
or operation of car upon which plaintiff was
a passenger when injured held sufficient
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where this was alleged and treated as proved.
Id.

App. 1017. In action for assault on pas-

senger by motorman and conductor of street

car, evidence held sufficient to sustain finding

that defendant street railway company owned
and operated car. Olive v. United Rys. Co.

of St. Louis, 193 S.W. 32, 197 Mo. App. 118.

App. 1919. In a passenger's action for

personal injuries received by the derailment

of a street car wherein she was riding, evi-

dence held to sustain a finding that defend-

ant operated the car in question. Watkins v.

Kansas City & W. B. R. Co., 209 S.W. 950.

App. 1922. Evidence held sufficient to

show that, at the time of the injury to a pas-

senger in a taxicub on her return from a

funeral, the chauffeur was under control of

defendant taxicab company, and engaged in

its business. Burke v. Shaw Transfer Co.,

23 S.W. 449, 211 Mo. App. 353, cortiorari

quashed (Sup. 1923) State ex rel. Shaw Tnins-

fer Co. v. Trimble, 250 S.W. 384.

App. 1924. In action for injuries to pas-

senger of street car, conduct of case by cor-

poration's attorney held to concede company's

ownership of car. Lucius v. Wells, 203 S.W.

546.

(13). Limitation of liability.

App. 11)26. That defendant's agent call-

ed shipper's contract containing a caretaker's

contract a bill of lading and plaintiff signed

it held not to show fraud. Edinomlson v. Mis-

souri Pac. R. Co., 286 S.W. 439, 220 Mo. App.
294.

_ Damages.
Instructions, see post,

Questions for jury, see post,

(1). Element* of dnmngre for au-
toalt or Inaultlng lang-naue by em-

ploy*- or fellow p

Sup. 1893. In an action by a passenger

against a carrier for personal injuries, plain-

tiff's evidence tended to show that threats

of personal violence by the conductor and oth-

ers induced him to jump from the train.

Held, that an instruction that plaintiff could

recover damages for threats, whether any in-

jury resulted therefrom or not, and that

plaintiff could recover for mental anguish un-

attended by physical injury, was erroneous.

Spohn v. Missouri Pac. Ry. Co., 22 S.W.

690, 110 Mo. 617.

App. 1884. Character of carrier's serv-

ants as mitigatory of damages. See Hayes

v. St. Louis R. Co., 15 Mo. App. 584, memoran-
dum.

App. 1885. A passenger, assaulted by the

conductor, may recover for consequent men-
tal suffering. Randolph v. Hannibal & St. J.

Ry. Co., 18 Mo. App. 609.

App. 1903. Mere words, unaccompanied
by any bodily injury, are not the subject of

damages, except in actions of libel and slan-

der, and hence plaintiff could not recover of
a carrier for mental anguish or shame caused

by words addressed to him, while a passenger,
by the conductor on one of the defendant's
cars. Grayson v. St. Louis Transit Co., 71

S.W. 730, 100 Mo. App. 60.

App. 1904. Whore a passenger on a

street car was willfully assaulted by the con-

ductor, he was entitled to recover not only
for physical injuries sustained, but for pain
and suffering, and for the disgrace and humil-

iation he was subjected to by reason of the

assault. O'Donnel v. St. Louis Transit Co.,

80 S.W. 315, 107 Mo. App. 34.

App. 1909. A passenger misled to alight
at night in ditch besi<> a track, containing

water, was entitled to have jur.v consider

place whore she alighted, condition of weath-

er, and sickness and suffering, caused there-

by. Dye v. Chicago & A. R. Co., 115 S.W.
497. See Carriers, 277(1) in this Digest.

App. 1914. Assaults on a passenger be-

ing at a public place, the jury may consider

plaintiff's wounded feelings, humiliation, and

disgrace as elements of actual damages.
Winston v. Lusk, 172 S.W. 76, 18(5 Mo. App.
381.

App. 1917. The rule precluding recov-

ery for mental shock alone does not preclude
a passenger from recovering for an assault,
where the conductor before stopping the train

has taken hold of her to eject her for failure

to pay her fare. Briggs v. Lusk, 190 S.W.
380.

<p=31O (2). Exemplary damages.

Sup. 1860. Where plaintiff went on
board a steamboat, and, while transacting
business with the boat, was taken off to a

landing below, against his remonstrance, if

the master of the boat could have caused him
to be landed at any point easy of access be-

tween the places where he was taken off and
where he was finally landed, but maliciously
or wantonly and wrongfully refused so to

do, plaintiff was entitled to such damages as

would be reasonable punishment for such
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malicious conduct. Stoneseifer v. Sheble, 31

Mo. 243.

Sup. 1807. In an action against a street-

railway company for damages for an injury

suffered by a passenger, an instruction that,

"if the negligence of the driver was gross, the

Jury should find exemplary damages, in their

discretion, beyond the actual injury sustained,

for the sake of the example and punishment
for such gross negligence," is erroneous. Mc-

Keon v. Citizens' Ry. Co., 42 Mo. 79.

Sup. 1904. Where a street car conduc-

tor kicked plaintiff, a messenger boy 13 years
of age, over the heart as he was boarding the

car as a passenger and plaintiff was only

prevented from falling from the car while

it was moving by the acts of other passengers
iii drawing him into the car, such facts jus-

tified the recovery of exemplary damages in

an action against (he carrier. McNamara v.

St. Louis Transit Co.. 81 S.W. 880, 182 Mo.

676, 66 L. R. A. 486.

Sup. 1921. Where an elevator was in

charge of the engineer of a large building, to

whom the suggestions of the inspector were

referred, the owner's liability for exemplary
damages for injury to a passenger was de-

terminuble by the conduct of the engineer.

Heel v. Consolidated Inv. Co., 236 S.W. 43.

App. 1910. Where, in an action for in-

juries to a passenger by assault committed

by defendant's motorman, plaintiff's evidence

showed that the assault was without provo-
cation and aggravated, plaintiff was entitled

to recover punitive damages. Shelby v. Met-

ropolitan St. Ry. Co., 125 S.W. 1189, 141 Mo.

App. 514.

App. 1910. Where the jury were Justi-

fied in finding that a street car conductor

followed a passenger to the steps of a car

and struck him with a switch iron while he
was in the act of alighting, a proper case for

exemplary damages is made out, as such ac-

tion evinces malice. Neuer v. Metropolitan
St. Ry. Co., 127 S.W. 669, 143 Mo. App. 402.

App. 1920. An action against a street

railroad company for unprovoked assault by
its servant is one where punitive damages
may be allowed. Dorton v. Kansas City Rys.

Co., 224 S.W. 30, 204 Mo. App. 262.

=a819(3). Excenaive damnffea.

Sup. 1889. Where a passenger on a rail-

road train was permanently injured, it was
Held that, though a verdict of $9,000 was

large, yet passion, etc., could not be inferred

from that, and there was no ground for re-

versal for excessive damages. Griffith v.

Missouri Pac. R. Co., 11 S.W. 559, 98 Mo.
168.

Sup. 1904. Where a street car conduc-
tor kicked plaintiff, a messenger boy 13 years

old, over the heart as he was attempting to

board defendant's street car as a passen-

ger, and it appeared that the kick produced
a bruise and caused plaintiff severe pain,

a verdict in favor of plaintiff for $750 puni-
tive damages was not excessive. McNamara
v. St. Louis Transit Co., 81 S.W. 880, 182 Mo.

676, 66 L. R. A. 486.

Where a street car conductor kicked

plaintiff, a messenger boy 13 years of age,

over the heart, as he was attempting to board

defendant's street car as a passenger, and it

appeared that the kick produced a bruise

and caused plaintiff severe pain, a verdict in

favor of plaintiff for $250 actual damages
was not excessive. Id.

App. 1903. A conductor on a street car

ordered the arrest of a passenger by a po-

liceman, and he was taken to the station,

and, to regain his liberty, was compelled to

enter into a recognizance for his appearance
on the following day. No one appeared to

prosecute him at that time, and, after hear-

ing his statement and the evidence of the po-

liceman, the justice discharged him. Held,

that $1,450 actual damages was excessive,

and unless $950 was remitted, the judgment
would be reversed. Grayson v. St. Louis

Transit Co., 71 S.W. 730, 100 Mo. App. 60.

App. 1904. Where plaintiff, a passenger
on a street car, was willfully assaulted by
the conductor, who kicked plaintiff in the

mouth and face and knocked out three of his

teeth, a verdict in favor of plaintiff for $1,-

000 was not excessive. O'Donnel v. St. Louis

Transit Co., 80 S.W. 315, 107 Mo. App. 34.

App. 1904. Where a conductor of a

street car declined to accept from a passen-

ger a transfer check, and demanded fare,

and forcibly resisted his efforts to leave the

car, detaining him while the car journeyed
several miles, and threatening to take him
to a police station, though he explained the

conditions under which he received the check

from a conductor on another line, a verdict

for $25 compensatory damages and $500 for

punitive damages was not so excessive as

to warrant the court on appeal in interfer-

ing with the refusal of the trial court to set

it aside. Mueller v. St. Louis Transit Co.,

83 S.W. 270, 108 Mo. App. 325.
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App. 1007. Where a street car passenger

applied to the conductor an insulting epithet,

tending to arouse his passions, provoking
the conductor to strike him, and his injury
was slight, not being entitled to punitive

damages, a verdict for $1,000 was excessive.

Mitchell v. United Railways Co., 102 S.W.

661, 125 Mo. App. 1.

App. 1910. Where a passenger, assault-

ed by a conductor with a switch iron, re-

ceived a scalp wound about three inches long
that laid bare his skull, and his skull was
fractured, resulting in a blood tumor in the

eye, in the loss of his memory, and a change
of his disposition, and his injuries were per-

manent, and the assault was vicious aud

unprovoked, a verdict of $5,000 compensatory
damages and $2,000 exemplary damages, is

not excessive. Xeuer v. Metropolitan St. Ry.

Co., 127 S.W. (ttW, 143 Mo. App. 402.

App. 1010. Fifty dollars is not exces-

sive recovery by a railway passenger for

actual damages in being cursed and kicked

in the mouth by a brakeman. Cathey v. St.

Louis & S. F. R. Co., 130 S.W. 130, 140 Mo.

App. 134.

A carrier being liable in exemplary dam-
ages for torts by ils employes upon passen-

gers, involving both insult and injury, recov-

ery by a railway passenger of $450 exem-

plary damages was not excessive, where a

brakeman wrongfully and maliciously as-

saulh d a passenger, kicking him in the mouth
and cursing him. Id.

App. 1911. Plaintiff, a street car pas-

senger, on being informed by the conductor

before reaching his destination that he must
leave the car at the cur barn, asked for a

transfer, and, not getting it, repeated the

request, and remained on the car until after

it had started for the barn. The conductor

grew angry at plaintiff for not leaving the

car, sworo at him, and struck him in the

face with an iron switch bar, and it was the

opinion of plaintiff's physician that the cheek
bone was fractured. Plaintiff was incaitfici-

tated for two weeks, suffered great pain, and
was disfigured by a war left by the wound.
He brought suit for damages only for his

pain and suffering and for punitive damages.
The jury awarded $1,000 actual and $2,000

punitive damages, and the trial court, think-

ing the punitive damages excessive did not

overrule the motion for new trial until plain-
tiff entered a remit titur of $1,250 thereof.

J/r7(f, that the damages, both compensatory
and punitive, were not excessive, under the

rule that punitive damages are given as a
punishment, as an example to the defendant,
and as a warning to others. Mills v. Metro-

politan St. Ry. Co., 137 S.W. 100G, 157 Mo.
App. 529.

App. 1912. A verdict awarding $500 ac-

tual and $2,500 punitive damages for an un-
warranted assault on a person at a station

to purchase a ticket was not excessive.

Hedge v. St. Louis & S. F. R. Co., 145 S.W.

115, 104 Mo. App. 291.

App. 1014. Facts in a railroad passen-
ger's action for personal injuries caused by
an assault by the jxirter held not to show
that an award of $500 actual damages and
ip5(K) punitive damages was excessive. Smith
V. Delano, 100 S.W. 852, 179 Mo. App. 242.

App. 1914. In an action for injuries to

a youth assaulted by defendants' railroad

ticket agent, a verdict allowing plaintiff $1,-

00i> actual damages and $500 punitive dam-
ages, held excessive, and should be reduced
to $500 actual damages and $5(K) punitive
damages. JUledsoe v. West, 171 S.W. 022, IStt

Mo. App. 400.

App. 1914. A brakenmn's assault on a

passenger being peculiarly unwarranted and
made for revenge only, an award of $7(W)

punitive damages will not work a reversal.

Winston v. Lusk, 172 S.W. 7G, ISO Mo. Api>.

3H1.

App. 1917. A recovery of $1,50O puni-
tive damages, in addition to $500 compensa-
tory damages for a wanton and lustful as-

sault committed by a conductor on a female

passenger, held not excessive. Flynn v. St.

IxMiis Southwestern Ry. Co., 190 S.W. 371.

App. 1917. A passenger's recovery of

$750 for an assault by conductor in dispute
over payment of extra fare h<*ld excessive

above $500. Briggs v. Lusk, 190 S.W. 380.

App. 1917. Two dollars actual and $49S
punitive damages for insulting insinuation

that plaintiff was attempting to obtain tick-

et without paying held not excessive. Knoell

v. Kansas City, C., C. & St. J. Ry. Co., 198 S.

W. 79.

App. 1920. Where a young woman, pas-

senger on a street car, was thrown with great
force to the ]Mivement and rendered uncon-
scious when a collision occurred, and her

right collar bone was broken, with resultant

impairment of the use of her right arm, and
both sides of her head were bruised, such

injuries and other strains keeping her in a
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hospital for two weeks and causing loss of

weight and a nervous condition, an award
of $3,000 cannot be deemed excessive, in view

of the diminished purchasing power of mon-

ey ; it appearing the young woman was a

stenographer employed at $10 per week.

Lowder v. Kansas City Rys. Co., 221 S.W. 800.

App. 1920. Where plaintiff, thrown
down by the jerk of a street oar, broke her

41 rm and sustained other bruises and inju-

ries and suffered much iiin and was in bed

nearly four weeks attended by physicians
and a nurse, a verdict of $1,500 was not ex-

cessive. Fletcher v. Kansas City Kys. Co.,

221 S.W. 1070.

App. 1020. Where plaintiff, an elderly

man, was assaulted by a carrier's employe,

struck on the head, rendered unconscious,

his nose broken, his face and head bruised,

and he afterwards suffered from dimness
and nervousness, and his eyes were injured,

a verdict for $4,500 actual damages and $1,-

000 punitive damages field not excessive.

Port on v. Kansas City Kys. Co., 224 S.W. 30,

204 Mo. App. 2(>2.

App. 1923. $2,500 punitive damages for

an assault with an iron bar, by a street car

conductor on a passenger, being live times

the amount of the compensatory damages al-

lowed, was excessive. Hunter v. Kansas City

Kys. Co., 248 S.W. IWH, 213 Mo. App. 233.

<D=>32O. Questions for jury.

Contributory negligence, see post, <&=>347.

). In general.

In an action for injuries to passenger,

evidence held snllicient to carry the question
of defendant's negligence to the jury.

Sup. 1907. Schloemer v. St. Louis Transit

Co., 102 S.W. 505, 204 Mo. 9!) ;

App. 190S. Vessels v. Metropolitan St. Ky.

Co., 30S S.W. 57S, 120 Mo. App. 70S.

Sup. 1026. Negligence of railroad in

train wreck, causing injury to mail clerk, as

to maintenance of bridge and operation of

train, licld for jury. Bond v. St. Ixwis-San

Francisco Ky. Co., 2H8 S.W. 777, 315 Mo. 987.

App. 1907. Where, in an action for in-

juries to a passenger on a freight train, the

manner of injury, while not what might have

been expected, was not incredible, it was a

question for the jury. Bussell v. Quincy, O.

& K. C. R. Co., 102 S.W. 613, 125 Mo. App.
441.

App. 1910. Evidence in an action

against a carrier held sufficient to support

the allegations of negligence in the complaint
as against a demurrer to the evidence. In-

gles v. Metropolitan St. Ky. Co., 129 S.W. 493,
145 Mo. App. 241.

App. 1913. Where street car passenger's
testimony was contradictory as to whether
the accident occurred as alleged or in some
other way, it was a question for the jury
which version was correct, and the direction

of a verdict for defendant on the ground of

variance was improper. Bobbitt v. United

Ky. Co. of St. Louis, 153 S.W. 70, 109 Mo.

App. 424.

App. 1915. An inference that a street

car passenger was in danger or had reason
to apprehend danger held justifiable so that

a carrier was not entitled to a directed ver-

dict. Moore v. Metropolitan St. Ky. Co., 176

S.W. 1120, 189 Mo. App. 555.

App. 1917. In action by passenger on
street car for injuries sustained in alighting,

held that evidence as to defendant's owner-

ship was insufficient to carry case to jury.

Lackland v. United Kys. Co. of St. Louis, 191

S.W. 1104, 197 Mo. App. (52.

App. 192G. Evidence that agent called

shipper's contract a bill of lading, and that

if plaintiff, who could not read, had known
contents he would not have signed, held in-

sufficient to take question of fraud to jury.

Kdmondson v. Missouri Pac. R, Co., 286 S.W.

439, 220 Mo. App. 294.

<=att2O (2). TCxlnteiice of relation of car*
rier niul PHwe liner.

Sup. 1906. Where, in an action against
a railroad for wrongful death, it appeared
that deceased, after reaching the point on

defendant's line to which he had purchased
a ticket, remained in the coach; that the

residence of himself and family was at a

station further along the road; and that, at

the time of the collision causing his death,

defendant's train had started it was not

essential, in order to authorize the submis-

sion of the case to the jury, to show by posi-

tive or direct evidence that deceased was a

passenger at the time of the collision, or that

it was his purpose to continue his journey.
-Anderson v. Missouri Pac. Ky. Co., 93 S.

W. 394, 19(3 Mo. 442, 113 Am. St. Kep. 748.

App. 1910. In an action against a rail-

way for an assault upon a passenger by a

brakeman held, under the evidence, a jury

question, whether the pussenger forfeited his

rights as a passenger and became a tresjwisser
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through misconduct. Cathey v. St. Louis & jury. Hancock v. Missouri & K. Interurban
S. P. R. Co., 130 S.W. 130, 149 Mo. App. 134. Ry. Co., 140 S.W. 807, 163 Mo. App. 259.

App. 1915. Whether a person has under-

taken to travel in a conveyance provided by
a carrier, and whether he has been accepted
as a passenger by the carrier, are ordinari-

ly questions for the jury. Lindsay v. St.

Louis & H. Ry. Co., 178 S.W. 270.

App. 3927. Whether one struck by auto-

mobile while crossing viaduct to board wait-

ing street cur after leaving car at opposite
end was passenger held for jury. Watts v.

Fleming, 208 S.W. 107, 221 Mo. App. 1123.

. Care a* to children and other*
under disability.

Sup. 1912. Whether a woman of 57

year**, weighing nearly 200 pounds, facing
forward while entering a street car from the

platform, could have boon thrown forward

by the sudden starting of the car was for

the jury. Benjamin v. Metropolitan St. Ry.

Co., 151 S.W. 91, 245 Mo. 598.

Whether defendant was negligent in

starting its car, so as to injure plaintiff, a

woman of 57 years, weighing nearly 200

pounds, as she was making her way toward
a seat, was for the jury. Id.

. Acta or omiftBion* of carrier'*
employed*

Sup. 1895. In an action by a passenger
to recover damages for injuries received by
Jumping from a moving train, under direction

of the brakeman, where plaintiff and two
witnesses testified that the brakeman was
stationed at the brake in the car, though his

back was turned toward them, and though
they are contradicted by the brakeman him-
self and three witnesses for defendant, who
were in full view of the face of the man at

the brake and whose testimony is corrobo-

rated by other circumstances, the identity of

the man at the brake is for the jury. Mc-
Peak v. Missouri Pac. Ry. Co., 30 S.W. 170,
128 Mo. 617.

App. 1910. In an action by a street car

passenger for an assault by the conductor,
evidence held to authorize the submission to

the jury of the question of punitive damages.
Kelleher v. United Rys. Co. of St. Louis,

120 S.W. 796, 147 Mo. App. 553.

App. 1912. In an action against a rail-

way company for damages for an assault of
its conductor upon a passenger, evidence of

the carrier's defense held to make the ques-
tion of defendant's justification one for the

App. 1914. Whether the brakeman was
the aggressor and the assaulted passenger
acted only in self-defense held for the jury.
Winston v. Lusk, 172 S.W. 76, 186 Mo. App.

381.

App. 1915. In an action by a passenger
injured when a porter suddenly opened the
door of the toilet room in a car, the ques-
tion of the i>orte,r's excessive violence held
for the jury. Ward v. Kansas City Southern
Ry. Co., 175 S.W. 296, 189 Mo. App. 305.

App. 1915. In action for injuries to
street car jmssenger, crowded from vestibule
of car, whether the person who crowded her
was the conductor held for the jury tinder

the evidence. Tanchof v. Metropolitan St.

Ry. Co., 177 S.W. 813.

App. 1917. Where the evidence in a pas-
senger's action for an assault by a conductor
was conflicting, defendant's demurrer there-

to was properly overruled. Flynn v. St. Lou-
is Southwestern Ry. Co., 190 S.W. 371.

App. 1920. In an action against a street

railway comiwiny for assault by its servants
while plaintiff was attempting to become its

passenger, evidence held to present a case
for the jury. Dorton v. Kansas City Rys.
Co., 224 S.W. 30, 2Oi Mo. App. 202.

App. 1921. In an action against a street

railway for damages for assault by servants
on intending passenger, evidence held ample
to send the case to the jury on the question
of whether the men were acting within the

scope of their employment, or whether they
had turned aside from their master's duty to

do something on their own account. Sturgis
V. Kansas City Rys. Co., 228 S.W. 861.

<gz=>32O (6). Number and efficiency of em-
ploye*.

See explanation, page tit.

@s32O (6). Act* of fellow pa*fteng*er or
other third pernona.

Sup. 1907. Where a street car passenger
was injured by the derailment of the car
caused by a brick placed on the track *>y a

boy some forty or fifty feet in front of the

car, whether the motorman by the exercise
of reasonable diligence could have seen the
brick placed on the track, or could have seen
it after It had been placed there for a suffi-

cient length of time to have permitted him,
with the means and appliances at his com-
mand, to stop the car, was for the jury.
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O'Gara v. St. Louis Transit Co., 103 S.W.

54, 204 Mo. 724, 12 L. R. A. (N. S.) 840, 11
Ann. Cas. 850.

App. 1920. In an action by a passenger
for damages for Insult and assault suffered
at the hands of intoxicated passengers,
whether the trainmen knew, or by the exer-

cise of a high degree of care might have
known, that the intoxicated passengers would
shove another passenger against plaintiff and
injure her, held for the jury, since the assault
was such as would likely accompany rude and
boisterous drunken men in a crowded car.

Abernathy v. Missouri Pac. R. Co., 217 S.W.
568.

App. 1921. In an action by a passenger
who was kissed by an intoxicated fellow pas-
senger on a street car, whether the conduc-
tor had reasonable grounds for anticipating
that the intoxicated i>assenger would assault

plaintiff and kiss her held for the Jury. Lil-

jegren v. United Rys. Co. of St. Ixmis, 227
S.W. 925.

App. 1921. In an action by a negress
against a carrier for damages for permitting
her to ride in a street car into) the city of
East St. Louis at the time a mob was at-

tacking negroes in such city, without her

knowledge, resulting in injury to her, wheth-
er defendant had knowledge of the operation
of the mob which attacked the car, or other
mobs in the city at the time in question, in

time to have warned plaintiff of her danger,
and to have taken reasonable precaution for

her safety and protection, held for the jury.
Williams v. East St. Louis & S. Ry. Co.,

232 S.W. 7,
r
>9, 207 Mo. App. 233.

. Condition and ue of carrier'*
premlaea.

Sup. 1898. In an action for death by
wrongful act, it appeared that (1) defendant

suddenly started its car, which deceased was
about to enter, at an elevated station, caus-

ing deceased to fall off, or requiring him to

step off on the station platform; (2) that

the railing at the end of the platform did

not reach the edge, and that there was left

a space of 26 inches, through which deceased
was carried by the momentum, and that he
fell to the street below. No passengers were
allowed to ride on the car steps, and no ne-

cessity was shown for leaving so wide a space.
The petition declared on the two acts of al-

leged negligence. Hold, that the question of

defendant's negligence, in not extending the

railing nearer to the edge of the platform,
was for the jury. Barth v. Kansas City El.

Ry. Co., 44 S.W. 778, 142 Mo. 535.

Sup. 1899. Where negligence charged is

that a railroad company allowed a hole In its

depot platform at the time and near the place
where plaintiff got upon defendant's train,
and that plaintiff's foot was caught therein,
causing injury, a demurrer to the evidence
will not be sustained on conflicting evidence
as to the existence of the hole and its exact
location, as the question is one for the jury.

Robertson v. Wabash R. Co., 53 S.W. 1082,
152 Mo. 382.

Sup. 1902. Where a passenger jumps
from a moving train in a station and slips
on the platform, and there is a conflict of
evidence as to whether the platform was
greasy, he is entitled to go to the jury.
Newcomb v. New York Cent. & H. R. R. Co.,
CO S.W. 34S, 169 Mo. 409.

Sup. 1904. In an action against a street

railway company for injuries to a passenger
caused by the falling of a station platform,
owing to alleged negligence in permitting the
timbers to become rotten, evidence consid-

ered, and held to justify submission to the

jury of the issue of defendant's negligence.
Wood v. Metropolitan St. Ry. Co., 81 S.W.

l.
r
;2, 181 Mo. 433; Id., 81 S.W. 1273, 107 Mo.

App. 372.

Sup. 1904. In an action against a rail-

road company for injuries to a passenger,
alleged to have been caused by slipping on
a greasy platform as he was alighting from
a slowly moving train, evidence held to jus-
tify submission to the jury of the issue of
defendant's negligence. Newcomb v. New
York Cent. & H. R. R. Co., 81 S.W. 1069, 182
Mo. 687.

Sup. 1912. Evidence held insufficient to

require submission to jury of railroad compa-
ny's negligence, in failing to have a guard
railing on a platform used by passengers in

boarding and alighting from cars. Moeller
V. United Rys. Co., 147 S.W. 1009, 242 Mo.
721.

App. 1886. In an action against a car-
rier for injuries sustained by a passenger
by falling off the station platform in the

nighttime, it was a question for the jury
whether a platform for the use of passen-
gers at such a place, built three feet above
the ground, was properly or negligently con-
structed. Stafford v. Hannibal & St. J. R.

Co., 22 Mo. App. 333.

App. 1904. Whether it was negligence
for defendant carrier to have the space of
10 to 12 inches between the car and the sta-
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tion platform, into which plaintiff stepped in

alighting from the car, when only 4 inches

were necessary, and there was no uniform

custom as to the width of the space, is a

question for the jury. Randolph v. Chicago,

M. & St. P. Ry. Co., 79 S.W. 1170, 100 Mo.

App. 040.

App. 1907. Tn an action by a passenger

for personal injuries sustained in striking

his foot against certain pieces of iron on the

platform, on account of a jerk of the train

while he was getting on the car, where there

was no evidence that the pieces of iron were

deposited, or permitted to be deix>sited, on

the platform by defendant's employes, it was

error to submit that question to the jury in

an instruction. Price v. St. Louis Transit

Co., 102 S.W. G2U, 125 Mo. App. 07.

App. 1908. Whether a carrier failing to

maintain a guard rail at the end of a plat-

form used to receive and discharge passen-

gers was negligent, authorizing a recovery

for injuries to a passenger falling from the

platform while alighting from a car, held,

under the facts, for the jury. Moeller v.

United Rys. Co. of St. Louis, 112 S.W. 714,

133 Mo. App. OS.

App. 190!). Whether a carrier implicdly

invited a pedestrian approaching the station

to become a passenger to deviate from the

roadways and cross a graveled area livid

for the jury. Chase v. Atchison, T. & S. F.

Ry. Co., 114 S.W. 1141, 134 Mo. App. 055.

Whether a carrier was negligent in main-

taining semaphore wires near the ground

wross a graveled area between two roadways

leading to its station held for the jury. Id.

App. 1911. Evidence, in a railroad pas-

senger's action for personal injuries by stum-

bling because of the decayed condition of

the p!atform and falling under the train, livid

to make it a jury question whether defend-

ant was negligent as to the condition of the

platform. Munro v. St. Louis & S. F. R.

Co., 135 S.W. 1010, l.
r>5 Mo. App. 710.

App. 1917. Whether defendant railroad

was negligent in maintaining a ledge between

the tops of the backs of seats in its station

for storage of luggage with only a one-inch

molding to prevent baggage falling on i>as-

sengers livid a jury question. Wright v. Kan-

sas Ciiy Terminal Ry. Co., 103 S.W. 903, 195

Mo. App. 480.

App. 1922. In an action for injuries to

a passenger slipping on a banana peeling, ev-

idence of negligence livid insufficient to go
to the jury. Taylor v. Kansas City Termi-

nal Ry. Co., 240 S.W. 512.

App. 1923. In passenger's action against

railroad for injuries sustained, when struck

by door of depot in passing through door on

way to train, evidence livid sufficient for sub-

mission to jury of whether the railroad was
negligent in maintaining defective automatic

door stop. Martin v. Missouri Pac. R. Co., 253

S.W. 1083.

App. 1924. Where passenger on leaving
a train stumbled over an obstruction on the

depot platform, and was injured thereby, not-

withstanding that plaintiffs evidence that it

was dark at the time of the fail was contra-

dicted by the record of the movement, of

trains, as well as by eyewitnesses to the fall,

it was for the jury to weigh. Roussell v. St.

Louis-San Francisco Ry. Co., 257 S.W. 510.

In action for personal injury from stum-

bling over an obstruction on the depot plat-

form after plaintiff alighted from a train,

whether defendant was negligent in permit-

ting a gang-plank to lie on a step at a door to

the (leiiot was for the jury. Id.

App. 1924. In an action for injuries by
an intending passenger who stepped on a
nail on a station platform, whether carrier

exercised degree of care which law requires
in maintaining station platform livid for jury.

Low! her v. St. Ixmis-San Francisco Ry. Co.,

2(51 S.W. 702, 214 Mo. App. 293.

Taking op pi
eral.

in gen-

Sup. 1892. Where there is evidence to

the effect that the trainmen, instead of warn-

ing a passenger not to get on a moving train,

directed him to get on, it was for the jury,

and not the court, to say what directions he
received from the trainmen. Fulks v. St.

Louis & S. F. Ry. Co., 19 S.W. 818, 111 Mo.
335.

Sup. 1893. In an action against n car-

rier for i>ersonal injuries to a passenger al-

leged to be due to negligently failing to stop
a train long enough at a station to enable

her to go forward to another car in safety,

the evidence produced by defendant, stand-

ing alone, showed that plaintiff did not leave

or attempt to leave the car until the train

had started, whereas the evidence of plaintiff

and her son was direct and positive that they
started out as soon as the train stopped and
before it started. Held, that there was there-

fore a direct conflict in the evidence on this
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point, and it was for the Jury to settle it.

Smith v. Chicago & A. It. Co., 23 S.W. 784,

119 Mo. 246.

Sup. 1895. Defendant's passenger depot
at a regular station having been burned, its

trains were thereafter stopped at a public

crossing, where there was no platform, and
where the distance from the ground to the

lowest step of the coaches was nearly three

feet. Plaintiff, while attempting to board a

coach to take passage, none of defendant's

servants being present to assist her, fell and
was injured. Held, that the question of neg-

ligence was for the jury. Eiehorn v. Mis-

souri, K. & T. Ry. Co., 32 S.W. 993, 130 Mo.

575.

Sup. 1900. Evidence, in an action for

injuries received while attempting to board,

It eld sufficient to carry the case to the jury.

Joyce v. Metropolitan St. Ry. Co., 118 S.

W. 21. 219 Mo. 344; Wcllman v. Same, 118

S.W. 31, 219 Mo. 120.

Sup. 1927. Street railway's negligence

in striking intending passenger held for jury,

under conflict ing evidence as to cars' speed
and time of signal to stop. Sugarwater v.

Fleming, 293 S.W. Ill, 310 Mo. 742.

App. 191C. Evidence lidd to justify sub-

mission of question whether motorman, in

exercise of ordinary care, should have known
thai plaintiff was attempting to board street

car liefore it had reached stopping place.

(ioebel v. United Rys. Co. of St. Louis, 181

S.W. 1051.

App. 11)20. In action against suburban

railroad for injuries to prospective passen-

ger, struck by car on station platform, ques-

tion of whether the failure to sound gong or

blow whistle in approaching platform con-

stituted negligence held for jury. AVilli v.

United Uys. Co. of St. Louis, 224 S.W. 86,

205 Mo. App. 272.

App. 1921. Where there were facts and

circumstances on which reasonable men
might differ as to whether defendant was

guilty of negligence proximately causing the

injuries complained of, by failing to exercise

a proper degree of care in furnishing plain-

tiff a reasonably safe means for boarding its

train, the court, properly submitted the case

to the jury. Link v. Atlantic Coast Line It.

Co., 233 S.W. 834.

<=a32O (9). SttirtliiK or moving car while
piiMMeiitfer in boarding mime.

Sup. 1882. In an action against a car-

rier for injuries sustained by a passenger

while attempting to board a train, held, that
the question whether plaintiff was guilty of

negligence was a question of fact for the
Jury. Swigert v. Hannibal & St. J. R. Co.,
75 Mo. 475.

Sup. 1898. There was evidence that, at
the station of defendant's elevated railroad,
deceased stepped on the lower step of a car
to take passage; that while so doing the
car was suddenly started, and deceased ei-

ther fell off, or, to avoid failing, stepj>ed off

on the station platform; that the acquired
momentum carried him over the edge of the

platform, through an oi>en space between
the railing and the side of the car, and that
he fell on the street below. Held, that a
demurrer to the evidence was properly over-

ruled. Barth v. Kansas City El. Ry. Co., 44
S.W. 778, 142 Mo. 535.

Sup. 1008. In an action against street

car companies for injuries sustained by the

starting of the car while plaintiff was in

the act of boarding it, evidence examined,
and held sufficient to go to the jury as to

the negligence of one of the defendants.

Kerry v. St. Louis Transit Co., 100 S.W. 601,
211 Mo. 88.

Sup. 1012. Whether a street car was
started "suddenly" that is, without notice
or unexpectedly to a boarding passenger
held, under the evidence, a question for the

jury. Benjamin v. Metropolitan St. Ry. Co.,
151 S.W. 91, 245 Mo. 508.

Whether it is negligent to start a street

car before a iwssenger has taken his seat

is a question of fact for the jury. Id.

It is not negligence per se to start a
street car while passengers are standing ei-

ther in the car or on the platform or in the
vestibule. Id.

Sup. 1922. Evidence of plaintiff and
two of his companions that, while he was in

the act of boarding a street car, the folding
doors were closed and the car started, and
that his hand was caught between the doors,
and he was dragged 50 feet, clearly tended
to make a case for the jury as to the comi>a-
ny's negligence, so that a demurrer to plain-
tiff's evidence was properly overruled. Hud-
son v. Kansas City Rys. Co., 240 S.W. 57G.

App. 1904. In an action against a street

railroad company for injuries caused by the
sudden starting of a car as plaintiff was
about to board it, evidence held to justify
submission of the issue of defendant's neg-
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ligence to the Jury.- McKee v. St. Louis

Transit Co., 83 S.W. 1013, 108 Mo. App. 470.

App. 1014. In an action by one who was
thrown from a street car when he attempted
to board it, the question of the carrier's neg-

ligence held for the Jury. Danielson v. Met-

ropolitan St. Ry. Co., 162 S.W. 307, 175 Mo.

App. 314.

App. 1921. In an action for the death

of aged man who it was claimed was thrown

by the movement of a street car he was at-

tempting to board, the question of the neg-

ligence of the operntors of the car held, un-

der the evidence, for the Jury, despite the

contention that it necessitated the building

of inference on inference. Boggoss v. Kan-

sas City Rys. Co., 220 S.W. 404, 207 Mo.

App. 1.

App. 1921. Where the only eyewitness

of an accident testified that deceased got on

the step of a street car which he had sig-

naled to stop, and while he was on the step

the car started with a jerk, and deceased

fell with his head in the direction taken by

the car, and there was nothing to show wheth-

er deceased had bold of the handrail or what

he might have done to overcome a sudden

jerk, held, that the manner of the accident

was not so contrary to physical laws that a

demurrer to the evidence should have been

sustained. Beckner v. Kansas City Rys. Co.,

232 S.W. 745.

App. 1928. Premature starting of bus

held act of negligence, making jury case in

action for injuries proximately caused there-

by. Hayward v. People's Motorbus Co. of

St. Louis, 1 S.W.(2d) 252.

<g==>32<> (1O). Operation of train* at places
where paM*eni*er0 arc heinff received

App. 1902. In an action against a street

car company for injuries to a passenger, who,

immediately after alighting and starting to

cross the street behind the car, was struck

by another car going in the opposite direc-

tion, evidence held to justify submission to

the jury of the issue as to whether or not

the motorman of the latter car rang the gong
when approaching. Hornstein v. United Rys.

Co. of St. Louis, 70 S.W. 1105, 97 Mo. App.
271.

App. 1915. Whether boy alighting from

a north-bound car would have been struck

by street car going in the opposite direction

if its speed had not exceeded 8 miles an hour,

held a question for the jury. Moore v. Met-

ropolitan St. Ry. Co., 180 S.W. 408.

App. 1920. In action against suburban
railroad for injuries to prospective passen-

ger, struck by car on station platform, where
there was evidence that headlight had re-

cently become out of order, and at time of

accident car was being moved to a place
where headlight could be fixed, question of

whether operation of car without lighted

headlight was negligence held for jury.
Willi v. United Rys. Co. of St. Louis, 224 S.

W. 86, 205 Mo. App. 272.

$=a320(ll). Railroad locomotive* and
car*.

Sup. 1896. Where the action is for dam-
ages, on the theory that plaintiff suffered a

severe illness as a result of a cold contract-

ed while a passenger in defendant's car, and
it appears that the car was very cold ; that

plaintiff notified the trainmen of his suffering,

and repeatedly requested them to make a
fire ; that there were stoves in the car, and
defendant could easily have supplied the

noi'ded heat the facts are for tbo jury.

Taylor v. Wabash R. Co., 38 S.W. 304, 42 L.

R. A. 110.

Sup. 192r. Evidence of negllgonco in al-

lowing snow to remain on steps sufficient for

jury. -Taylor v. Missouri Pac. R. Co., 279
S.W. 115, 311 Mo. 604.

App. 1904. Evidence in an action by a

passenger on a mixed train, injured by a col-

lision between the cars composing the train

after the parting of an automatic coupling,
held to warrant submitting the question of

defendant's negligence to the jury, notwith-

standing the absence of evidence of any par-
ticular defect, and affirmative evidence that

the appliances were in good order. Holland
v. St. Louis & S. F. R. Co., 79 S.W. 508, 105
Mo. App. 117.

App. 1907. Though, where a passenger
is injured by reason of a defect of an ap-

pliance, the presumption of negligence of the

carrier arises, where the plaintiff's evidence

showed, not only that the wheels of a car
were broken and defective, but also that the

defect was such that it could not have been
detected by precaution, the court properly
sustained a demurrer to the evidence. Fer-

guson v. St. Louis & S. F. R. Co., 100 S.W.

537, 123 Mo. App. 590.

App. 1928. Evidence held insufficient to

take issue of negligence in allowing fruit

peelings on floor of car, causing injury to pas-

senger, to Jury. Jones v. St. Louis-San Fran-
cisco Ry. Co., 5 S.W.(2d) 101.
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. Railroad truck* and road-
bed*.

Sup. 1882. In an action against a rail-

road company for injuries in running its

trains over a portion of its road rendered

dangerous by reason of its having been un-

dermined by a flood, held, that under the

evidence defendant's negligence was a ques-

tion for the jury. Ely v. St. Louis, K. C. &
N. Ry. Co., 77 Mo. 34, followed in Ellet v.

St. Louis, K. C. & N. Ry. Co., 76 Mo. 518.

Sup. 1914. In an action for damages for

the wrongful death of a passenger from in-

juries received in a derailment, the question
whether a suspended joint caused the derail-

ment, Iwld, under the evidence, for the jury.

Powell v. Union Tac. R. Co., 164 S.W. 628,

255 Mo. 420.

Sup. 1914. Where a passenger was in-

jured in a wreck caused by a broken rail,

the proof raised a prima facio case under

the doctrine res ipsa loquitur requiring sub-

mission to the jury. Brown v. Louisiana &
M. R. R. Co., 105 S.W. 1060, 256 Mo. 522.

App. 1926. Evidence of carrier's negli-

gence when train broke through bridge, in-

juring passenger, hold to make case for jury,

under doctrine of res ipsa loquitur. Whitlow
v. St. Louis-San Francisco Ry. Co., 282 S.

W. 525, certiorari quashed (1927) State ex

rel. St. IxMiis & S. F. R. Co. v. Daues, 290

S.W. 425.

App. 1927. Issue of negligence held for

jury in action by passenger for injuries from

being struck by filler block thrown up by
train. Thomas v. St. Louis-San Francisco

Ry. Co., 293 S.W. 1051.

App. 1927. Carrier's negligence in con-

structing bridge which gave way, wrecking
train and injuring passenger, held for jury.

Curry v. St. Louis-San Francisco Ry. Co.,

296 S.W. 473, 221 Mo. App. 1.

$=a32O (13). Track* and equipment of
treet railroad*.

Sup. 1907. In an action for injuries to

a passenger, where, at the close of plaintiffs

case, there was evidence before the jury of

the insufficiency of the appliances to stop

the car on the incline where the accident

occurred with the cable out of the grip a
nonsuit was properly refused. Roscoe v.

Metropolitan St. Ry. Co., 101 S.W. 32, 202

Mo. 576.

Sup. 1908. In an action for the death

of a passenger on a street car who was a

stranger in the city in which the cars were

operated, and unfamiliar with the cars and
their operation, and who was struck while

protruding his head out of the car in which
he was riding by a car on the other track

going in the opposite direction, whether or

not defendants were negligent in operating
the street cars with a space of only six inch-

es between them in passing each other with

unguarded openings was a question for the

jury. Gage v. St. Louis Transit Co., 109 S.

W. 13, 211 Mo. 139.

In an action against a street railway

company for the death of a passenger caused

by his being struck by a car on the adjacent
track going in the opposite direction from
the one on which he was riding while pro-

truding his head outside of the car, it was
error to strike out a part of the petition al-

leging that defendant was negligent in fail-

ing to construct and maintain guard railings

on the back platform of the car of sufficient

height to protect passengers from passing

cars, since such question was a question of

fact for the jury to determine. Id.

Sup. 1908. In an action against a car-

rier for injuries to a passenger, whether a

defendant was negligent in the management
and maintenance of a certain car and the

machinery appliances, brakes, and running
gear thereof held, under the evidence, for the

jury. Beave v. St. Louis Transit Co., Ill S.

W. 52, 212 Mo. 331.

App. 1903. In an action by a street car

passenger for injuries sustained by the de-

railment of the car at a switch, a witness

testified that cars frequently jumped the

track at that point. The motorman testified

that a car was not apt to leave the track

if everything was in good condition, and
the master mechanic of the defendant stated

that such accidents might be prevented by
locking the switch, and that it would take
about a minute to lock it. Held, that evi-

dence of defendant's negligence was sufficient

to prevent a nonsuit. Heyde v. St. Louis

Transit Co., 77 S.W. 127, 102 Mo. App. 537.

App. 1904. Where a street railway com-

pany ran open summer cars, with a continu-

ous footboard on either side, on double tracks,

so close together that passengers using the

inside footboard would be struck by cars

going in the opposite direction, and the plain-

tiff was struck while he was passing from
the rear of the car, along such footboard,
to a seat, without knowledge that the tracks

were so close together as to render his posi-
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tlon dangerous, the negligence of the street

railway company in leaving such inside foot-

board open to the use of passengers was a

question for the jury. Kreimelmaim v. Jour-

dan, 80 S.W. 323, 107 Mo. App. (U.

App. 1911. In an action against a car-

rier for personal injuries, the question wheth-
er defendant by the highest degree of care

could have discovered the alleged defect

hvld for the jury. Donovan v. Kansas City
Elevated Ry. Co., 138 S.W. 079, 157 Mo. App.
049.

Though witnesses for defendant in an
action for i>ersonal injuries testified that the

alleged defect in the trolley i>olo of an elec-

tric car could not have been discovered by
inspection, the question whether it might
have been discovered is for the jury. Id.

App. 1912. A plaintiff, charging injury
from an electrified plate on defendant's street

car, held required to prove only the fact of

injury, the presumption of negligence arising
from the injury being sufficient to take the
caso to the jury. Black v. Metropolitan St.

Ry. Co., 144 S.W. 131, 102 Mo. App. 90.

App. 1913. Whether defendant was neg-

ligent in having a car door insecurely fas-

tened held a question for the jury. Adams
V. Metropolitan St. Ky. Co., 1(50 S.W. 38, 174
Mo. App. 5.

<=a:t:20 <14). Condition of elevator*.

Sup. 1H97. It is a question for the jury
whether there is negligence in running an
elevator ope'rated by a boy, and having an
excessive lateral vibration, with the exit un-

guarded, and a space opi>osite it at each

floor, cut into the wall of the shaft, 10 inches

deep, with a door at the rear leading to the

hallway, so that a passenger losing his bal-

ance might fall onto such landing, and thence
under the elevator in the shaft. Lee v. Pub-

lishers, George Knapp & Co., 38 S.W. 1107,
137 Mo. 385.

Sup. 1900. Defendant maintained in its

building an elevator, which, when in opera-
tion, had an excessive lateral vibration. It

had no door on the cage, but the exists from
the car were through vestibules cut through
the wall of the elevator shaft, which was
about 16 inches deep, with a door on the

outside, so that a passenger losing his bal-

ance might fall from the car into the vesti-

bule, and roll from there into the elevator
shaft. The elevator, on the night plaintiffs
son was killed, was operated by a boy about
15 years old. He told decedent, when the

car was at the third floor, that it was at the
fourth floor, and the decedent knowing that
the car stopped automatically at the fifth

floor, and thinking that the car, when actu-

ally at the fouth floor, was at the fifth floor,

may have stepped into the vestibule while
the car was in motion, from whence he fell

into the elevator shaft, and was killed. The
evidence was indefinite as to how the acci-
dent occurred. Held to require submission
to the jury of the questions whether the de-

fendant was negligent in maintaining the el-

evator in the condition in which it was in,

and in employing an incompetent operator.
Lee v. Publishers, George Knapp & Co., 50

S.W. 458, 135 Mo. 010.

Mamiffcment of conveyance*
in ffeneral.

Sup. 1881). Plaintiff's husband was
killed by the derailment of defendant's spe-
cial freight train, consisting of an engine-,

tender, one box and several fiat cars. De-
ceased and others were riding on a fiat car
next the engine, to the knowledge of the
conductor and brakemen, who did not warn
them that it was dangerous; nor was there

danger if the train had not been derailed.

The conductor and a brakeman told them it

was more comfortable in the box car, but
they preferred to ride on the flat car. The
road was rough, and the engine and tender
were reversed, which was dangerous on a

rough track, and the train was running too
fast for safety. No one was injured except
those on the flat car. lichl, that the ques-
tion of negligence was for the jury. Wagner
V. Missouri Pac. Ky. Co., 10 S.W. 480, 97 Mo.
51 a, 3 L. R. A. ICO.

Sup. 1903. Though the act of the pas-
senger in taking the position on the step
was an act of negligence, which contributed
to bis injury, the question of the negligence
of the motorman, knowing the position of

the passenger, running his car into the curve
in plain view of the car on the other track,
was for the jury. Parks v. St. Louis & S.

Ky. Co., 77 S.W. 70, 178 Mo. 108, 101 Am.
St. Rep. 425.

A street car passenger, because of the
crowded condition of the car, stood on the

step of the front platform of the car, out-
side of the gate inclosing the platform, and
on the side next to the track on which cars
were operated in the opi>osito direction. The
motorman saw him, and warned him that it

was a position of danger. The conductor
saw him, and, without warning, collected his
fare. It was feasible to carry a passenger
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safely in that position. The company car-

ried men safely in that position, and car-

ried this passenger for about two miles, when
ho was injured by the car and a car travel-

ing on the other track coming nearly in con-

tact with each other at a curve in the road,

because of a violation of the rules of the

companies operating cars on the tracks, gov-

erning the passing of cars at curves. There

was nothing to show that the passenger was

guilty of negligence after taking his posi-

tion on the step. Held, that the question of

defendants' negligence was for the jury. Id.

Sup. 1907. In an action for injuries to

a passenger, where the petition alleged that

the employe's of defendant, in violation of a

rule of the company and of ordinances of

the city, failed to stop a cable train before

it began the descent of an incline, and the

evidence showed oral instructions to the mo-

tormen, and that the grip was likely to be

loosened from the cable just before reach-

ing that point, the refusal of an insriuction

withdrawing from the consideration of the

jury that allegation of negligence was proper.

Uoscoe v. Metropolitan St. liy. Co., 101 S.

W. 32, 202 Mo. 570.

In an action for injuries to a passenger,

evidence held to present a question for the

jury whether the servants of the defendant

were negligent in not pn>i>crly using the ap-

pliances for controlling the movement of the

cable train. Id.

Sup. 1918. Whether conductor and mo-

torman of street railway car negligently

failed properly to secure their car on slight-

ly inclined track before leaving it, after col-

liding with brewery wagon, held for jury.

Del fosse v. United ttys. Co. of St. Louis,

201 S.W. SCO.

Whether brakes of street car standing

on incline, secured properly by motorman

before he left car, were released by boys on

front platform, held for jury. Id.

App. 1894. In an action for injuries sus-

tained in jumping from a freight train under

tho belief of imminent danger, where it ap-

peared that the brakeman, on hearing a sig-

nal from the engine, quickly left his seat and

went rapidly to a brake, and set it hurriedly,

calling out, "For God's sake, jump!" or

"Jump for your lives !" and as a result plain-

tiff jumped and was injured, a demurrer to

the evidence was properly overruled. Eph-
land v. Missouri Pac. Ky. Co., 57 Mo. App.

147.

App. 1900. In an action against a street

railroad company for injuries to a passen-
ger who jumped from a moving car because
of fear that the motorman would not stop
before reaching an obstruction on the track,

evidence held to require submission to the

jury of the issue of defendant's negligence,
even though it should be conceded that the

apparent obstruction was so located that it

would not, in fact, have injured the car.

McManus v. Metropolitan St. Ry. Co., 92 S.

W. 176, 116 Mo. App. 110.

App. 190G. Evidence, in an action

against a carrier for injuries received by a

passenger, mistakenly believing the train at

a station because of misunderstanding the

announcement of a brakeman, examined, and
held that the question whether the carrier

exercised proper care in making the an-

nouncement was for the jury. Laub v. Chi-

cago, I*. & Q. Ky. Co., 94 S.W. 550, 118 Mo.

App. 48S.

App. 1922. In action by passenger in-

jured while jumping from street car beyond
control while it was going at a great SIKMH!

down a hill, whether conductor was negli-

gent in advising plaintiff to leave the car

held for the jury. Ilellar v. Kansas City

Hys. Co., 237 S.W. 811.

In an action for injuries to a passenger
received while jumping from a street car be-

yond control, whether defendant was guilty,

and plaintiff entitled to recovery, held for

the jury, even though evidence as to defend-

ant's negligence was uncontradicted. Id.

App. 192G. Motorbus passenger suing
for injuries by showing specific act causing

injury destroyed prima facie case entitling

her to invoke rule of res ipsu loquitur, and
failed to make case for jury where there was
no evidence that such sj>ecific act was negli-

gent. Ileidt v. People's Motorbus Co. of St.

Louis, 284 S.W. 840, 219 Mo. App. OS3.

. Overloading or crowding
cur.

Sec explanation, page Hi.

. Rate of ftpeed.

Sup. 1890. Inasmuch as negligence in

operating a street car at an excessive rate of

speed deiH'nds upon the facts connected with

the accident which is claimed to have been

occasioned thereby, and the place where it

occurred, it was not error to submit to the

jury the issue as to whether the car that

caused the injuries to plaintiff was moving
at rapid speed, where the evidence disclosed

Consult Pocket Part for later cases. For explanation, see page ni.
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that the rate thereof was from 3^ to 5 miles

an hour. Van Natta v. People's Street Rail-

way, Electric Light & Power Co., 34 S.W.

505, 133 Mo. 13.

Sup. 1927. Evidence of negligence of

street railroad in exceeding speed limit when
striking one intending to take oar held for

Jury. Unterlachner v. Wells, 296 S.W. 755,

317 Mo. 181.

App. 1909. Whether the speed with

which a train was run around a curve was

dangerous and negligent is a question for the

Jury. Flucks v. St. Louis, I. M. & S. Ry.

Co., 122 S.W. 348, 143 Mo. App. 17.

App. 1910. In an action against a street

railway company for death of a passenger
who hud just alighted from a car, evidence

held sufficient to go to the jury on the ques-

tion whether he was struck and injured by
a car running at an excessive speed and
whether a gong was sounded. Ritchcr v.

United Rys. Co. of St. Louis, 129 S.W. 1055,

145 Mo. App. 1.

4=>32O (18). Can ing: paenffer to fall
from car.

Sup. 1886. Evidence considered, and
held to present a question for the jury as

to a carrier's negligence in failing to provide

a gate and in rounding a curve at an exces-

sive rate of speed. Muehlhausen v. St. Lou-

is R. Co., 2 S.W. 315, 91 Mo. App. 332.

Sup. 1915. In a suit for death of a pas-

senger thrown from a street car, evidence

held sufficient to go to the jury. Hatchett v.

United Rys. Co. of St. Louis, 175 S.W. 878.

Sup. 1921. In an action against a street

railway company for personal injuries by be-

ing thrown from the steps of a moving car

by the closing of the vestibule door as the

car passed beyond the edge of an elevated

platform, where the evidence was conflict-

ing as to the point on the platform where

plaintiff boarded the car and the distance he

rode before the accident, it was for the jury
to determine whether it was a physical pos-

sibility for him to have fallen beyond the

edge of the platform. Pietzuk v. Kansas City

Rye. Co., 232 S.W. 987, 289 Mo. 135.

Sup. 1925. Whether there were persons
on car steps preventing closing of door held

for jury. Meyers v. Wells, 273 S.W. 110.

Sup. 1925. Passenger falling off street

car steps presented case for jury under rule

of res ipsa loquitur. Brindley v. Wells, 271

S.W. 48, 308 Mo. 1.

Sup. 1928. Whether railroad employe
kicked at one riding on pass and who was on

step of train coach, causing him to be struck

by post and knocked under wheels, held for

jury. Winkler v. Pittsburgh, C.f C. & St. L.

R. Co., 10 S.W.(2d) 049.

App. 1913. Whether plaintiff was
thrown off while standing on the platform,
or was attempting to jump from the car

while it was in motion, and fell because of

the unusual weight placed on the door, held

a jury question. Adams v. Metropolitan St.

Ry. Co., 160 S.W. 38, 174 Mo. App. 5.

App. 1917. In action for death of pas-

senger who it was claimed fell from rear

platform of train, question whether carrier

was negligent in leaving gate at rear car

door open, and whether passenger fell through

open pate, held for the Jury. Daly v. 1'ryor,

198 S.W. 91, 197 Mo. App. 583.

s32O (19). Sudden lurches, Jerk, or
JoltM.

Sup. 1884. Evidence in an action to re-

cover damages for injuries received while a

passenger on defendant's train considered,

and held sufficient to warrant the submission

of the case to the jury. Coudy v. St. Louis,
I. M. & S. Ry. Co., 85 Mo. 79.

Sup. 1884. While plaintiff, who lm<l

boarded defendant's street car, was moving
toward the end of the car to take his seat,

the car started with a jerk, throwing him off

his feet. He endeavored to catch a strap,

but missed it, and his hand went through the

window, being badly lacerated. There was
testimony that the jerk with which the car

started was unusual on that line, and that

the sensation was as if the horses started off

suddenly and rapidly. A car driver testified

that by holding the lines tight in one hand
and controlling the brake with the other a

car could be made to start without a jerk.

held to make out a prima facie case of neg-

ligence against defendant, rendering the

grunting of a nonsuit erroneous. (1881)

Dougherty v. Missouri Pac. R. Co., 9 Mo.

App. 478, affirmed 81 Mo. 325, 51 Am. Hop.
239.

Sup. 1899. Evidence that plaintiff was
thrown from a cable car by a jerk of the car

caused by some action of the gripman, with-

out showing what the gripman did, or how he
caused the jerk, or that he caused it at all,

is not prima facie sufficient to submit to the

Jury the question of the gripman's negligence.

Bartley v. Metropolitan St. Ry. Co., 49 S.W.

840, 148 Mo. 124.
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Sup. 1921. In an action for injuries to

a passenger alleged to have been thrown

against a seat by sudden jolt or jar, evi-

dence held sufficient to take the case to the

Jury. Elliott v. Chicago, M. & St. P. Ry. Co.,

236 S.W. 17.

Sup. 1025. Whether motorman exercised

due regard for safety of passenger in sud-

denly or unexpectedly stopping car held, un-

der facts, for jury. Toomey v. Wells, 276
S.W. 64, 310 Mo. 696.

Sup. 1925. Whether passenger was
thrown through open door of car by unusual,

sudden, or violent jerk held for jury. Mey-
ers v. Wells, 273 S.W. 110.

App. 1886. In an action against a street

railway company for personal injuries to a

boy alleged to have bct*n thrown from the car

by a sudden jerk, caused by the horses start-

ing as the driver was at the rear of the car

:*ollecting fares, evidence held to justify sub-

mission of the Issue of plaintiff's contributory

negligence to the jury. Saare v. Union Ry.
Co., L'O Mo. App. 211.

App. 1000. In an action by a passenger
on defendant's local freight train, which was

supplied with an ordinary caboose, one-half

of which was fitted for tin* carriage of pus-

flengers, evidence that the engineer <arelessly

ami negligently stopped the train, by which

plaintiff was thrown forward against a stove

or wooodhox, held sufficient to take the case

to the jury. Porsey v. Atchison, T. & S. F.

Ry. Co., 83 Mo. App. 528.

App. 1002. A passenger on a ireigni

train was lying in the caboose on a seat run-

ning lengthwise of the car with his head to-

wards the engine, and near the iron frame-

work of the seat, and was hurt by the sudden

stopping of the train. He testified that he
did not know whether he was asleep or not;

that when the stop was made his head struck

the end of the iron frame of the seat, and he
was thrown to the floor, and his head turned

in the direction that his feet were when he
laid down ; that the conductor rushed out of

the caboose, swearing at the engineer for

making so sudden a stop, etc. In an affidavit

made by him at the time of a medical ex-

amination the jKisaengcr testified that he was
asleep at the time. The trainmen testified

that the stop was not an unusual one, or made
with unusual violence, etc. held error not to

sustain a demurrer to the evidence. Erwin
v. Kansas, Ft. S. & M. Ry. Co., 68 S.W. 88,

94 Mo. App. 289.

App. 1903. Where evidence conflicted as
to whether a passenger left a street car volun-

tarily while it was in motion, or was thrown
from it by the car's sudden starting, the ques-
tion of the company's negligence was for the

jury.- Scamell v. St. Louis Transit Co., 77
S.W. 1021, 103 Mo. App. 504.

App. 1907. In an action for injuries al-

leged to be due to plaintiff being thrown from
her scat in defendant's car by the jerking and
sudden stopping of the car, held, that under
the evidence the question whether plaintiff
was injured as alleged was for the Jury.
Rowlin v. Union Pac. R. Co., 102 S.W. 631,
125 Mo. App. 419.

App. 1007. In an action for injuries to

a passenger by the sudden stopping of the
train by the conductor in order to obviate
the effect of the engineer's failure to obey
an order to stop, evidence held to require sub-

mission of question of defendant's negligence
to the jury. Todd v. Missouri Pac. Ry. Co.,
105 S.W. 671, 126 Mo. App. 684.

App. 1911. Where a passenger on a
(street car gave the signal to stop by pushing
the electric button just after the car left the
strict iKtfore his destination, and the car
failed to stop at the street where he wished
to alight, but slowed down and stopped, or

nearly stopped at a point beyond the street,

and he was thrown to the ground, while

attempting to alight, by the sudden and vio-

lent starting of the car, a demurrer to the
evidence in an action for causing his death
was properly overruled. Norris v. Metro-

lix)litan St. Ry. Co., 137 S.W. 77, 156 Mo. App.
201.

App. 1913. In an action by a railroad
mail cleric injured by a jar when the engine
was coupled, held, that the presumption of

negligence arising under the doctrine of res

ipsa loquitur was sufficient to carry the case
to the jury. Farmer v. St. Louis, I. M. &
S. Ry. Co., 161 S.W. 327, 178 Mo. App. 579.

App. 1916. In an action by a passenger
injured through having her fingers crushed
in the door by a sudden stop of the train,
whether defendant managed its train neg-
ligently and unskillfully, so as to cause it to
check its speed very suddenly, held for the

jury. Daniels v. St. Liouis, I. M. & S. Ry.
Co., 181 S.W. 599.

App. 1916. In an action against a street

railroad for personal injuries, caused by a

fall, the question whether the car jerked held
for the jury. Modrell v. Dunham, 187 S.W.

561, 564.

Consult Pocket Part for later cases. For explanation, see page iii.



^320 (19) CARRIERS CMD 390

App. 1017. Whether street railway was
negligent in starting car with sudden jerk
while deceased and others were riding on

step held question for Jury. Cooley v. Dun-
ham, 195 S.W. 1058, 196 Mo. App. 399.

App. 1917. In action for injuries to one

attempting to board a car from sudden start-

ing, plaintiff's evidence held sufficient to go
to the jury. Husbands v. St. Louis Electric

Terminal Ry. Co., 196 S.W. 78.

App. 1918. Evidence held to present

Jury question whether a street car started

with undue violence and an excessive jerk, so

as to throw jwissenger to the floor. Shafer
v. Kansas City Rys. Co., 201 S.W. Oil.

App. 1020. Where the evidence showed
that plaintiff boarded defendant's street car

and was in the act of Kitting down when, be-

fore she had a reasonable time* to do so, the

car was started suddenly and violently with

a jerk throwing her into the vestibule on

thc floor and injuring her, a demurrer to the

evidence was properly overruled. Fletcher v.

Kansas City Rys. Co., 221 S.W. 1070.

App. 1020. Testimony by a passenger
that, while she was standing on the car

platform wait ing for the train to stop, it

suddenly lunged forward with an extraordi-

nary jerk and threw her off, is sufficient to

take the case to the jury over defendant's

demurrer to the evidence. Hooker v. Deer-

ing Southwestern Ry. Co., 226 S.W. 00, 206
Mo. App. 79.

App. 1023. In an action for injuries to

a passenger alleged to have been thrown

against a seat by a sudden jolt or jar of the

train, evidence held sufficient to take the case

to the jury. Rluxles v. Missouri Pac. R. Co.,

25,') S.W. 1084, 213 Mo. App. rilfi.

App. 1025. Plaintiff's testimony, corrob-

orated by other facts and circumstances, held

to take caso to jury. Trayuor v. Wells, 273
S.W. 1100.

Evidence as to plaintiff's being thrown
forward held not contrary to physical laws.

Id.

App. 1028. Question of when and how
passenger was thrown while attempting to

board motorbus held for jury. Altbeimer v.

People's Motorbus Co. of St. Louis, 6 S.W.

(2d) 976.

App. 1928. Whether railroad should
have anticipated injury to shipjKjr of stock

from bumping car after alleged statement of

tirakeman that train would not move held
for jury. Lincoln v. St. Louis-San Francisco
Ry. Co., 7 S.W.(2d) 460.

Negligence held for jury, in shipper's ac-

tion against railroad for injuries sustained on
sudden bumping of car, after alleged state-

ment of brakeman relative to watering of
stock that train would not move. Id.

=3320 (20). PnNxlng other vehicle* or ob-
jects.

Sup. ISO,
1

*. Where plaintiff, while riding
on the step of defendant's street car, was
knocked off by a derrick standing near the
track, the fact that the track had been moved
nearer the derrick on the day of the accident
tends to show negligence on the part of de-

fendant's driver as he must have known of
its proximity to the ears, and for that reason
should have used care to avoid exposing pas-
sengers to danger, and tbei question as to his

negligence is for the jury. - Seymour v. Citi-

zens' Ry. Co., 21 S.W. 7.
n
>i>, 114 Mo. 266.

Sup. l!K)t. In an action against a street

railroad for injuries to a passenger while at-

tempting to take a seat in a car by way of

the inner footboard, next to a car line on
which cars ran in the opposite direction, one
of which struck plaintiff, causing his in-

juries, evidence examined, and held to pre-
sent a question for the jury as to whether de-

fendant was negligent. Allen v. St. Louis
Transit Co., Si S.W. 1142, is:5 Mo. 411.

App. 1008. In an action by a passenger
on a street car to receiver for injuries re-

ceived by striking a wagon which the car
was passing, evidence that the car was run-

ning at its usual speed when the danger was
discovered, and that no effort was made to
reduce the speed until plaintiff was injured,
is sullicient to justify submitting to the jury
the question whether the gripman ran the car

rapidly past the wagon. Vessels v. Metro-

politan St. Ry. Co., 10S S.W. 578, 129 Mo.
App. 70S.

App. 1000. Where the evidence shows
that plaintiff was a passenger on an ojK'n
street car, and that the conductor while on
the running board on the side of the car, in

attempting to swing around a passenger in

collecting fares, struck a Avagon near the
track causing it to swerve so as to throw the

pole of the wagon into the car and against
plaintiff, and that the car was running at the
rate of 14 or 15 miles an hour, the question
of defendant's negligence was for the jury.

Monday v. St. Joseph Ry., Light, Heat &
Power Co., 119 S.W. 24, 136 Mo. App. 692.
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App. 3918. In action by a passenger on

crowded ear, brushed off step by a wagon
near the track, evidence held to present ques-

tion as to the right to recover. Smith v.

Kansas City Rys. Co., 204 S.W. 575.

=a.12O (21). Collision.

Seo Automobiles, @245.

Sup. 3899. In am action against a street

railway company for the death of a pas-

senger, caused by a collision between the car

on which he was riding and a broken-down

wagon on the track, there was evidence that

the gripman was engaged in conversation

with a passenger, and was not looking at the

track ahead of him. Passengers on the train

testified that they saw the wagon on the track

when within 50 to 125 feet from it, and the

driver of the wagon and another testified that

the driver bad gone up the track about 00

feet to warn the approaching car, but that the

gril man paid no attention to him; the evi-

dence being conflicting whether Ihe car could

have been stopped within 40 feet or in not less

than 75 feet. Held, that the question of the

gripman's negligence was for the jury.

Sweeney v. Kansas City Cable Ry. Co., 51

S.W. <5S2, 150 Mo. 3X5.

Sup. 1912. Evidence in passenger's ac-

tion for injuries sustained in a collision with

a steam roller 1i<'ld to sulliciently show de-

fendant's negligence as against demurrers

thereto. StaufTer v. Metropolitan St. Ry.

Co., "H7 S.W. 1032, 24.*5 Mo. :U)5.

Sup. 1920. In action for injuries to pas-

senger in collision of street cars, motorman's

testimony as to bow far be was from other

car when he concluded that there was danger
of a collision held inadmissible; the question

being when he should have reached such con-

clusion, and such question being for the jury.
- (ianx v. Metropolitan St. R. Co., 220 S.W.

490.

Sup. 1922. Tn an action by a passenger

injured in a collision while attempting to

alight from a street car by reason of im-

minence of such collision with a defective car

running backward down a bill, negligence of

defendant in running the defective car held

for the jury. Walquist v. Kansas City Ilys.

Co., 237 S.W. 493.

Sup. 1927. In passenger's action for in-

juries, whether engineer was negligent in not

seeing open switch and stopping train before

collision held for jury. Hulen v. Wheelock,

300 S.W. 479, 318 Mo. 502.

Sup. 1928. Evidence held to require sub-

mission to jury of negligent operation of

street car and opening of door in collision,

causing passenger to be thrown out. Morris
v. Union Depot Bridge & Terminal R. Co.,

8 S.W.(2d) 11.

App. 1900. In an action to recover for

injuries received while a passenger on de-

fendant's freight train, it was proper to over-

rule a demurrer to the evidence of plaintiff,

where his evidence tended to show that while

walking to the door of the caboose, he was
thrown violently forward by a collision be-

tween the caboose and a car on a side track,

which had been left too near the switch lead-

ing from the track on which the train carry-

ing plaintiff was running. Fullerton v. St.

Louis, I. M. & S. Ry. Co., 84 Mo. App. 498.

App. 1904. Evidence in an action for in-

jury to a passenger in a street car by the

breaking of a window therein, held sufficient

to go to the jury on the claim of plaintiff that

it was caused by the collision of that and
another car while passing at a high speed,

with a swaying motion, on a curve. TUns-

bacher v. St. Louis Transit Co., 82 S.W. 54C,

10S Mo. App. 1.

App. 1905. Tn an action against a street

railway and railroad for injuries sustained by
a passenger on a street car, as the result of a
collision between the street car and a rail-

road car, there was evidence that the watch-
man employed by both the street railway
and railroad had had an altercation with a

switchman employed by the railroad as to

their respective duties in the manner of giv-

ing crossing signals, and that on the occasion

of the accident the watchman refused to heed

signals of the switchman and the switchman
refused to notify the watchman of the ap-

proach of the railroad car and gave signals

direct to the motorman. Jleld, that there

was sutficient evidence of negligence to take

the case to the jury as against the street

railway company. Hamilton v. Metropolitan
St. Ry. Co., M) S.W. Mtt, 114 Mo. App. 504.

App. 190S. In nn action for injuries to

a street car passenger in a collision between
the car and a city hose cart, evidence held to

require submission of the railway company's
negligence to the jury. Williamson v. St.

Louis & M. R. II. Co., 113 S.W. 239, 133 Mo.

App. 375.

App. 190S. In an action by a street car

passenger against the street railway company
and a railroad company for injuries in a

collision at a crossing, the questions whether
the railroad company exceeded the speed

prescribed by ordinance, or failed to give the
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necessary warning of its approach, were for

the Jury under the evidence. Wills v. Atchi-

son, T. & S. P. Ry. Co., 113 S.W. 713, 133 Mo.
App. 625.

A pp. 1910. In an action for injury to a

passenger on defendant's train, the rear car
of which was struck at a crossing by the
train of another company, defendant's neg-
ligence held a Jury question. Marriott v.

Missouri Pac. Ry. Co., 126 S.W. 231, 142 Mo.

App. 199.

App. 1910. In an action against a street

car company for personal injuries to a pas-

senger in a collision between a car and a
metal tower erected in a public square near
the track, whether defendant had rebutted
the presumption of negligence held under the

evidence for the jury. Wolven v. Springfield
Traction Co., 128 S.W. 512, 143 Mo. App.
643.

App. 1911. Whether a motorinan was
guilty of negligence in so operating his car as

to cause a collision between it and a traiu

held, under the evidence, for the jury.

Augustus v. Chicago, R. I. & P. Ry. Co., 134

S.W. 22, 153 Mo. App. 572.

App. 1920. In an action by a passenger
on a street car for personal injuries suffered

in a collision between a street car and a

freight train, failure of conductor to perform
his duty in going ahead of the street car and

flagging it across the railroad track con-

stituted an act of negligence, and one which

plaintiff had a right to submit to the jury
as a ground for verdict in her favor. Berg-
feld v. Dunham, 228 S.W. 891.

App. 1921. In action for injury to pas-

senger standing in front vestibule of street

car by collision with wagon, physical facts as

to point of contact between car and wagon
held not to show under the evidence that the

motorman could not have been negligent, and
demurrer to the evidence was properly de-

nied. Moran v. Kansas City Rys. Co., 232 8.

W. 1111.

App. 1924. In an action against a car-

rier for injuries to passenger in a collision

wherein plaintiff made a prima facie case,
whether carrier had relieved itself by showing
its exercise of highest degree of care or un-
avoidable accident, or some cause which the

highest degree of care could not have avoid-

ed, held for the Jury. Gibson v. Wells, 258 S.

W. 1.

App. 1924. Whether plaintiff's testimo-

ny and inferences therefrom, in an action

against a street railway company for injuries
to a passenger in a collision between a street
car and a motor truck, were such as to relieve

defendant, which offered no testimony, from
liability, held for the jury.Cecil v. Wells,
259 S.W. 844, 214 Mo. App. 193.

App. 1927. Negligence of motorbus com-
pany held for jury, where street car struck
roar of bus as bus stopped. Stegman v. Peo-

ple's Motorbus Co. of St. Louis, 297 S.W.
189, 193.

App. 1927. Liability of motorbus compa-
ny for injury to passenger in street car col-

lision held for jury under doctrine of res

ipsa loquitur. Myerson v. People's Motorbus
Co. of St. Louis, 297 S.W. 451.

@=>320 (22). Derailment of car*.

Sup. 1888. Plaintiff's husband was killed

by the derailment of defendant's special

freight train, consisting of an engine, tender,
one box car, and several flat cars. Deceased
and others were riding on a flat car next to

the engine, to the knowledge of the conduc-
tor and brakeman, who did not warn them
that it was dangerous; nor was there danger
if the train had not been derailed. The con-
ductor and a brakeman told them it was more
comfortable in the box car, but they pre-
ferred to ride on the flat car. The road was
rough and the engine and tender were re-

versed, which was dangerous on a rough
track, and the train was running too fast for

safety. No one was injured, except those on
the flat car. Held, that the questions of neg-
ligence and absence of contributory negli-

gence were for the jury. Wagner v. Missouri
Pac. Ry. Co., 10 S.W. 486, 97 Mo. 512, 3 L. R.
A. 156; Zuendt v. Same, 10 S.W. 491.

Sup. 1913. In an action for injuries to a
railroad passenger by derailment, whether
the derailment was caused by a snowstorm
so as to be unavoidable, and exempt defend-
ant from liability, held a jury question.
Hurck v. Missouri Pac. Ry. Co., 158 S.W. 581,
252 Mo. 39.

Sup. 1925. In action by passenger for in-

Jury from derailment of street car, evidence
of defendant's negligence held sufficient to go
to jury. Trowbridge v. Fleming, 269 S.W.
610.

Sup. 1926. Evidence showing wreck re-

sulted in injury to railway mail clerk held
to make case for jury, though defendant's
evidence showed wreck was caused solely by
act of God. Bond v. St. Louis-San Francisco
Ry. Co., 288 S.W. 777, 315 Mo. 987.
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Sup. 1927. Evidence showing derail-

ment resulted in injury to railway mail clerk

on duty held to make case for jury, though
defendant's evidence tended to show high de-

gree of care. Scheipers v. Missouri Pac. R.

Co., 298 S.W. 51.

App. 1928. Whether street car passenger
was injured, and injury was due to defend-

ants' negligence, held jury questions. Van
Tresse v. Kansas City Public Service Co., 4

S.W.(2d) 1095.

$s32O (23). Management of elevator*.

Sup. 1U03. An elevator operator testified

that after a passenger had been caught in the

door and the elevator raised a couple of feet

it came to a full stop, and the passenger could

have got back into the car; that he left the

car down, watching the passenger more than

he should have done, and the elevator less,

and permitted it to go too low, injuring the

passenger. Held, that an instruction to find

for the defendant was properly refused.

Luckel v. Century Bldg. Co., 7 S.W. 1035,

177 Mo. 608.

Sup. 1908. In an notion for injuries

through the falling of an elevator, evidence

tending to prove that defendants were op-

erating the ele\ntor, and were common car-

riers of passengers ; that plaintiff was a pas-

senger on the elevator, together with proof

of the accident and attending circumstances

and plaintiff's injuries was sufficient to make

out a prima facie case, entitling plaintiff to

go to the jury. Orcutt v. Century Bldg. Co.,

112 S.W. 532, 214 Mo. 35.

App. 1S93. In an action for an injury

occasioned by the use of an elevator belong-

ing to defendant, held, under the testimony,

that the trial court did not err in leaving

it to the jury to say whether deceased neg-

ligently stepped off the elevator or was thrown

therefrom by the unsteadiness of the car.

Lee v. Publishers: George Knapp & Co., 55

Mo. App. 390.

App. 1905. Defendants' elevator operat-

or shut the elevator door on plaintiff's dress

while she was standing in the car, and low-

ered the elevator at the same instant. The

operator, seeing plaintiff's peril, suddenly re-

versed the lever, which resulted in the car

suddenly turning upward, causing plaintiff's

injuries; the operator claiming that, unless

he acted as he did, the descent of the elevator

could not have been stopped quickly enough
to save plaintiff from 'harm. Held, that

whether the operator was negligent in han-

dling the elevator after he saw plaintiffs

danger was for the jury. Hensler v. Stix,

88 S.W. 108, 113 Mo. App. 162.

App. 1906. Where, in an action for in-

juries to an elevator passenger, plaintiff tes-

tified that the elevator was motionless and
even with the floor of the corridor of the

building when she attempted to leave it im-

mediately behind her companion, that the

doors were then wide open for the exit of

passengers, and that just as she stepped out,

with her foot raised to step on the floor of

the corridor, the elevator started and she felt

herself hauled violently backward with the

result that her foot and leg were crushed, buch

proof was sufficient to present the issue of

defendant's negligence in prematurely start-

ing the elevator. Becker v. Lincoln Real Es-

tate & Building Co., 93 S.W. 291, 118 Mo. App.
74.

App. 1920. In an action for injuries by
falling down an elevator shaft in a store, evi-

dence held sufficient to take the case to the

jury. Grote v. Hussmann, 223 S.W. 129, 204

Mo. App. 4G6.

App. 1925. In action under Rev. St. 1919,

4217, for death of elevator passenger, evi-

dence that doors of elevator would not latch,

which was known to operator and manager
of building, and that operator attempted to

run elevator from basement knowing of such

condition, held to make question whether facts

constituted aggravating circumstances one for

jury. Williams v. Short, 268 'S.W. 706, 219

Mo. App. 91), transferred from Supreme Court

(1924) 203 S.W. 200.

=32O (24). Protection of
from incidental danKern.

Sup. 1906. In an action against a street

railway by a passenger for injuries received

by being struck by a missile thrown by a by-

stander, plaintiff testified that he was seated

near the front of the car, and that as the car

approached the corner, where by ordinance

it was required to stop, lie saw a man stand-

ing between the tracks, making violent mo-
tions with something in his hands. His next

recollection was of transactions after the in-

jury. Another witness testified to seeing some
one throw a missile through the front vesti-

bule of the car. Held insufficient to take to

the jury the question of the company's negli-

gence. Woas v. St. Louis Transit Co., 96 S.

W. 1017, 198 Mo. 664, 7 L. R. A. (N. S.) 231, 8
Ann. Cas. 584.
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<=D.'12O (25). Settin nr dorm
ureiteral.

Sup. 1905. In an action against n street

railway for injuries received by plaintiff, a

passenger, while alighting from a ear, evi-

dence It eld sufficient to authorize submission

of the case to the jury. -Mellugh v. St. Louis

Transit Co., 88 S.W. 853, 11)0 Mo. 8,1.

Sup. 1019. In a personal injury action

against a street railway company, where it

appeared that plaintiff was injured while at-

tempting to alight from defendant's car after

having boarded it, due to an acceleration of

speed, the conductor having informed plain-

tiff that the car was going to the barn, and

having kicked a bundle belonging to plaintiff

from the platform, conflicting evidence lichl

to carry all the issues to the jury. Chapman
v. Kansas City Rys. Co., 217 S.W. 21)0.

Sjp. 1922. Negligence of a niotorman

opening tho door lor a passenger to alight

before the car had eorne to a full stop, but

whilo its motion was claimed to be so smooth

as to be imperceptible to a passenger injured

in attempting to alight therefrom after dark,

held for the jury. Ilibler v. Kansas City

Rys. Co., 237 S.W. 1014.

Sup. 1924. Evidence of conductor's neg-

ligent^ in assisting passenger to alight from

iiiterurban car held sufficient to go to jury.

Lackey v. Missouri & K. 1. Ry. Co., 21V4 S.W.

807, 305 MO. 2<H>.

Sup. 1925. Whether street car conduc-

tor declared that he opened door of car too

soon held for jury. Roscnzweig v. Wells,

273 S.W. 1071, 308 Mo. 017.

App. 1904. In an action against a street

railway company for personal injuries re-

ceived by a passenger in alighting from a car,

evidence examined, and held to tend to show
tho negligence alleged, and not to warrant a

nonsuit. Duffy v. St. Louis Transit Co., 78

S.W. 831, 104 Mo. App. 235.

App. 1904. Evidence that plaintiff board-

ed defendants' train at Y., where it was made

up, to be carried to C. ; that it had rained

tho day and night previous, and the ground
was muddy ; that the train on route stopped
at several stations, at which passengers got

on; and that, while plaintiff was alighting

at C., getting off in the ordinary way, she

slipped on mud on the car step, of which

there was considerable makes a priina facie

case for the jury. Vancleve v. St. Louis, M.
& Si E. R. Co., 80 S.W. 706, 107 Mo. App. 96.

App. 1911. In an action for injuries to

-a street cur passenger while alighting from a

car, evidence held to require submission of

the question of negligence to the jury. Lucas
v. United Kys. Co. of St. Louis, 133 S.W. 107,

154 Mo. App. 16.

App. 1911. In an action against a street

railway for personal injuries received by one

preparing to alight, evidence held to raise a

question for the jury, and plaintiff's case not

to be dHproven by certain physical facts.

Holland v. Metropolitan St. Ry. Co., 137 S.W.

99,"), 157 Mo. App. 470.

App. 1913. lu an action against a car-

rier fur injuries to n passenger who slipped

upon the step as she alighted, the question of

the carrier's negligence held for the jury.

Craig v. United Rys. Co. of St. Louis, 158

S.W. 390, 175 Mo. App. (JIG.

App. 191."). In an action by a passenger,
injured in at tempt ins; to alight from a train,

evidence held sufficient to carry the case to

the jury. Thoinure v. St. Louis & S. 1\ R.

Co., 177 S.W. 70S, 191 Mo. App. 610.

App. 1915. Evidence in an action for

perse. mil injury to a passenger while attempt-

ing to alight at a station held to make the

defendant's negligence a question for the jury.

Johnson v. St. Louis & S. F. R. Co., 178 S.W.

2."9, 192 Mo. App. 1.

App. 1920. In an action by a passenger
on a street car whose coat caught in the car

door as she was alighting, resulting in her

being thrown from the step and dragged, a

dinmrror to the evidence held properly over-

ruled. Chapman v. Kansas City Rys. Co., 217

S.W. 623.

App. 1922. In an action for injuries
while alighting from a street car, whether
the step was raised by tho closing of the door

by the conductor before plaintiff's foot left

the step and while her other foot was on the

ground held for the, jury. McCormaek v.

United Rys. Co. of St. Louis, 238 S.W. 579.

Sup. 1900. Where, in an action for in-

juries against a street-railway company,
caused by the negligent handling of a car on
which plaintiff was a passenger, there is some
evidence that the accident resulted from the

gripman's starting the car suddenly after

slowing it down to allow plaintiff to alight,
a demurrer to plaintiff's evidence is properly
overruled. Grace v. St. Louis R. Co., 56 S.

W. 1121, 156 Mo. 295.

App. 1904. In an action against a car-

rier for injury to a passenger from the negli-
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gent starting of the car while the passenger
was endeavoring to alight therefrom, evidence

examined, and held sufficient to establish a

prima facie case entitling plaintiffs to go to

tlie jury. Abbitt v. St. Louis Transit Co., 81

S.W. 484, 103 Mo. App. C40.

App. 11)04. In an action for injuries sus-

tained by a passenger on alighting from de-

fendant's train, licld, that it was a question
for the jury whether defendant was negligent
in failing to allow plaintiff snflicient time to

alight before starling the train. Gress v.

Missouri Pac. Ry. Co., K4 S.W. 122, 109 Mo.

App. 71(>.

App. 10()r>. Where a street car was op-
erated by a motorman without a conductor,

and, from his station on the front platform,
he got the best observation possible to see

that no one was getting on or off the car,

and then sounded the gong as notice of his

intention to start, he was not guilty of neg-

ligence, as a matter of law, in failing to as-

certain that plaintiff was in the act of alight-

ing when he started tlie car. Cramer v.

Springfield Traction Co., 87 S.W. 24, 112 Mo.

App. K50.

:t2O (!<>). Starting? or moving ear wlille
pfiMMoiiKer in

Sup. 1N79. In an action for causing the

death of a passenger by defendant's failing

to stop its train at the station, and by induc-

ing deceased to leave the train while it was
in motion, evidence reviewed, and held, that

tlie case should be submitted to the jury.

Kelly v. Hannibal & St. J. R. Co., 70 Mo. G04.

S:ip. 1881. Tf an insufficient time is al-

lowed a passenger to alight, but before he

attempted to alight the train was started, and
he then jumped from tlie train while its mo-
tion v\as still so slight as to be almost im-

perceptible, and was injured, it was for the

jury to determine, from the age and physical
condition of plaintiff, whether such act con-

stituted negligence. Straus v. Kansas City
St. J. & C. B. R. Co., 75 Mo. 185.

Sup. 1883. Plaintiff alleged injuries by
reason of the negligent starting of defendant's

train, on which she was a passenger, before

sbe could get off. The evidence was conflict-

ing as to whether the train stopped at all,

but all agreed that the halt, if any, was a

very brief and unusual one. Held sufficient

to take the case to the jury. Clotworthy v.

Hannibal & St. J. R. Co., 80 Mo. 220.

Sup. 1885. Whether a conductor, who
saw plaintiff coming down the steps of the

car in the act of alighting therefrom, was
guilty of negligence in giving a signal to the

engineer to start the train a moment or so

alter, without again looking to see whether
plaintiff had safely reached the platform, was
a question for the jury. Straus v. Kansas
City, St. J. & C. B. K. Co., 80 Mo. 421.

App. 1881. Where a city ordinance
makes it the duty of conductors to see that
ladies shall not be permitted to leave the car
while the same is in motion, it cannot be de-

clared, as a matter of law, that there was
no negligence on the part of the company,
where the evidence shows that a lady was
permitted, without remonstrance from the

conductor, to leave a car in motion. Fortune
V. Missouri R. Co., 10 Mo. App. 252.

App. 1891. Where a child, six years old,
was permitted by the driver of a street car
to get off the front end of the car, and the
car was suddenly started forward while the
child was in the act of alighting, the ques-
tion of the street railroad's negligence was
proj>erly submitted to the jury. Buck v. Peo-

ple's St. Ry., Electric Light & Power Co., 46
Mo. App. 555.

App. 1892. When a railway company
fails to bring its train to a full stop at a sta-

tion, it will be liable in damages for injuries
sustained by a passenger in attempting to

alight, if, under all the circumstances, it was
prudent for 'him to do so ; and the question
of negligence must be treated as a mixed
question of law and fact, the facts being left

to the jury and the legal effect of them de-
clared by the court. Richmond v. Quincy, O.
& K. C. Ry. Co., 49 Mo. App. 104.

App. 1892. Where a passenger is in-

jured while alighting from a train by the
sudden starting of the train and the shutting
of the car door, in an action for tlie injury a
nonsuit is properly refused, unless a conclu-
sive presumption of contributory negligence
arises out. of plaintiff's own testimony or that
of her witnesses. Madden v. Missouri Pac.
Ry. Co., 50 Mo. App. (SO.

App. 1905. Where, in an action against
a street railway company for injuries to a
passenger while alighting from a car, in con-

sequence of its sudden starting, the evidence
was conflicting, on the question whether the

passenger fell in the same direction the car
was headed, the court could not say as a mat-
ter of law that the physical facts shown by
the testimony that the passenger fell in the
same direction the car was 'headed disproved
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plaintiffs case. Gharst v. St. Louis Transit

Co., 01 S.W. 453, 115 Mo. App. 403.

App. 1008. Where plaintiff's own testi-

mony that her injury was the result of the

premature starting of defendant's street car

while she was attempting to alight was cor-

roborated by physical facts, the question
whether she was injured in the manner
claimed, or in attempting to alight in an im-

proper manner before the car came to a stop,

as defendant claimed, and as five disinterest-

ed witnesses testified, was for the jury.

Cartlich v. Metropolitan St. Ry. Co., 108 S.W.

584, 120 Mo. App. 721.

App. 1010. In an action for death of a

passenger while attempting to alight from a

street car, evidence held to require submis-

sion of defendant's alleged negligence, in pre-

maturely starting the car as decedent was
in the act of alighting, to the jury. Cooke v.

Springfield Traction Co., 120 S.W. 265, 144

Mo. App. 451.

App. 1011. In an action by a passenger

against a street car company for negligently

starting a street car as she was alighting, evi-

dence held sufficient to go to the jury as to

defendant's negligence, though the place was
not the usual place for letting off passengers,

but was only used for a safety stop. Kinyoun
v. Metropolitan St. By. Co., 134 S.W. 15, 153

Mo. App. 477.

App. 1011. Whether a street car passen-

ger was thrown from the car while alighting
caused by the sudden starting of the car or

whether she accidentally tripped and fell

while the car was standing, held, under the

evidence, for the jury. Zeller v. Metropoli-
tan St. Ry. Co., 134 S.W. 1067, 153 Mo. App.
613.

App. 1012. In an action for injuries to

a street car passenger while alighting caused

by the sudden starting of the car, evidence

held to require submission to the jury of the

question of negligence. Haskell v. Metro-

politan St. Ry. Co., 142 S.W. 1001, 161 Mo.

App. 64.

App. 1012. In an action for injuries to

a street car passenger while alighting caused

by the sudden starting of the car, evidence

fald to authorize submission of the case to

the jury. Stone v. Metropolitan St. Ry. Co.,

142 S.W. 1002, 161 Mo. App. 37.

App. 1013. It cannot be said as matter
of law that plaintiff's- version of her injury

that, while standing on the lower step of a

street car ready to alight, a sudden move-
ment of the car threw her off, she yet alight-

ing on her feet, and so jarred her as to cause
a prolapsed uterus, is so contrary to physical
law and so Incredible that it should be ac-

corded no probative value. Stokes v. Met-

ropolitan St. Ry. Co., 160 S.W. 46, 173 Mo.
App. 676.

App. 1016. Where a passenger, injured
in alighting from car, claimed that her in-

juries were caused by premature start of car,

question whether car was prematurely start-

ed was for jury. Davis v. Metropolitan St.

Ry. Co., 185 S.W. 1170.

App. 1017. Plaintiffs testimony as to

the way he fell when open street car was
suddenly started while he was alighting held
not so contrary to physical or natural laws
as to authorize sustaining of demurrer to

evidence. Middleton v. St. Joseph Ry., Light,
Heat & Power Co., 105 S.W. 527, 106 Mo. App.
258.

App. 1018. Evidence that defendant
street railway's car, which had decreased

speed or stopped at safety stop opposite post
office substation, resumed usual speed while

plaintiff passenger was alighting, etc., held to

make defendant's negligence a jury question.

Hays v. Metropolitan St. Ry. Co., 201 S.W.
566.

App. 1018. Testimony of passenger, fall-

ing while alighting on sudden starting of car,

that she fell with head in direction car was
going, held not so contrary to physical law as
to require sustaining of demurrer to evidence.

Hoffman v. Dunham, 202 S.W. 420.

App. 1010. In a street car passenger's
action for injuries, evidence by plaintiff on
direct examination that the car started and
threw her when she was stepping off was
not inconsistent with her evidence on cross-

examination that the car dragged her a short
distance. Whitaker v. Kansas City Rys. Co.,
200 S.W. 632.

App. 1010. Where a passenger on a
street car fell in alighting from the car
which was moving very slowly when the mo-
torman opened the door to allow passengers
to alight, the question whether the street

car company was negligent held for the jury.

Tiilery v. Harvey, 214 S.W. 246.

App. 1021. In woman passenger's action

against street railway company for injuries
from being dragged when seized by her right
hand by the conductor as she was thrown by
sudden starting of the car, evidence held not
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such as to justify demurrer to the evidence

on the ground that the accident as described

was a physical impossibility. Keith v. Kan-
sas City Rys. Co., 231 S.W. 1046.

App. 1021. Evidence held to sustain ver-

dict for injuries to alighting passenger from

prematurely starting street car. Huntington
v. Kansas City Rys. Co., 233 S.W. 95. See

Carriers, $=318(10) in this Digest.

App. 1026. In action for injuries sus-

tained by plaintiff's wife when alighting from
street car, evidence held to make case for

Jury under doctrine of res ipsa loquitur.
Lammert v. Wells, 282 S.W. 487.

=32O (27). Setting down p*Menver At
improper time or place.

Sup. 1800. A witness testified that, aft-

er plaintiff had fallen, while attempting to

alight, the conductor asked witness if he had
been that. Held, that the evidence raised the

question whether the conductor saw the pas-

senger attempting to alight. Cobb v. Lindell

Ry. Co., CO S.W. 310, 140 Mo. 135.

The passenger and several witnesses tes-

tified that they did not notice whether the

conductor rang the bell, but all the witnesses

except one, who was on the sidewalk, were
on the rear car. One witness testified that

the conductor placed his hand on the bell

rope. Held, that the evidence rained the

question whether the car was stopped to let

the passenger off. Id.

Several blocks before reaching a crossing
a passenger on a street car told the conductor
to lot her off there, and, seeing that the car

was about to pass that point, she again sig-

naled him to let her off, and he nodded to her.

Immediately the car slowed down until the

motion was scarcely perceptible, when she

attempted to alight, taking hold of the rail-

ing, and, when one foot was on the ground,
the car suddenly started, throwing her. The
company claimed that the car slowed up where
it did, as was usual, to enable the motorman
to see if there were any cars on an intersect-

ing line on the next street, but the testimony
did not show that the passenger knew this,
or knew that it was unlawful to stop in the
middle of a block to discharge passengers.
She knew it was customary for the conductor
to ring the bell to stop, but testified that she
did not know whether he rang it this time
or not, and that she did not see him after
she signaled. Held, that the case was prop-
erly left to the jury to determine whether
the passenger was justified in alighting. Id.

Sup. 1020. In action for injuries to pas-
senger carried past her station, resulting
from being struck by another car on a trestle

on going back to her destination by way of
the track, evidence held sufficient to take case
to jury. Gott v. Kansas City Rys. Co., 222
S.W. 827.

App. 1802. In an action against a rail-

road for injuries sustained by plaintiff, owing
to his having attempted to alight from a train
while in motion, the trainman having told
him there was no danger in getting off, held,
that the question whether plaintiff was a pas-
senger, or a mere trespasser, was one for the

jury. Wilburn v. St. Louis, I. M. & S. Ry.
Co., 48 Mo. App. 224.

App. 1807. Evidence, in an action to re-

cover for personal injuries sustained by a

passenger when alighting from a train, ex-

amined, and held to require the submission
to the jury of the question whether the place
at which the passenger was invited to alight
was a reasonably safe place. Talbot v. Chi-

cago & A. Ry. Co., 72 Mo. App. 201.

It is the duty of a railroad company, not
only to carry a passenger safely, but to fur-
nish him a reasonably safe place to alight
from the train; and whether or not the

place furnished a passenger to alight from
a train is a reasonably safe place for pas-
sengers to get off the train is a question for
the jury. Id.

App. 1000. In an action for injuries by
being misled to alight at an improper place,
evidence held to warrant a submission of the
case to the jury. Dye v. Chicago & A. R.

Co., 115 S.W. 407, 135 Mo. App. 254.

App. 1027. Whether street car from
which transferring passenger struck by au-
tomobile had alighted stopped at regular stop-
ping place held for jury. Watts v. Fleming,
208 S.W. 107, 221 Mo. App. 1123.

$=>320(28). Providing- .afe place ormean* for liffhtinv from cars.

App. 1004. Though a street railway com-
pany was under no obligation to fence a ditch
which had been excavated beside its tracks,
it was its duty to use high care to protect a
passenger in setting her down beside it when
it was so overflooded with water as to be in-

visible, and it was for the jury to say wheth-
er care was observed in permitting her to

alight without notifying her of the danger or

taking precautions to prevent a mishap.
MacDonald v. St. Louis Transit Co., 83 S.W.
1001, 108 Mo. App. 374.
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App. 1917. In an action against a car-

rier for injury to a passenger, who slipped on

an icy step, held, that the carrier's negligence
was for the jury. Bate v. Harvey, 195 S.W.

571.

App. 1923. In an action against a street

railroad for injuries to an alighting passenger
who caught his foot in a switch, evidence of

company's negligence held sufficient to go to

jury. Brooks v. Union Depot Bridge & Ter-

minal R. Co., 258 S.W. 724, 215 Mo. App. 043.

App. 1923. In an action for injuries sus-

tained by plaintiff while alighting from de-

fondant's passenger train when the step hox

on which she stepped turned over, in which
there was evidence that it was the uneven

platform under the box that caused it to turn

over, and that defendant by the exercise of

the highest degree of cure could have known
that the uneven platform would have rendered

the step box insecure, the question of the neg-

ligence of defendant was for the jury. Tan-

ner v. Chicago, R. I. & P. Ry. Co., 2o8 S.W.

730.

<3=>32O (29). Care an to pomona accom-
panying pause 11 era.

Sup. 1928. Whether railroad was negli-

gent in not affording husband, injured when

alighting from train after aiding wife in find-

ing seat, an opportunity to get off train safe-

ly, IK hi for jury. Lewis v. Illinois Cent. R.

Co., 3 S.W.(2d) 371, 319 Mo. 233.

App. 1903. Plaintiff alleged that, while

he was assisting 'his daughter on the train,

defendant negligently started the train, and

when plaintiff reached the platform it was

moving so slowly that he could without

negligence leave it safely, and when he was

(;ii the lower step the train was negligently

jerked with such violence that he was thrown

off and injured. There was no evidence that

the jerk of the train was other than usual

in starting it. under like circumstances, or at-

tributable to anything other than the taking

up of the slack. Held, that defendant was
entitled to an instruction withdrawing the

question of negligence as to such jerk of the

train from the jury. Saxton v. Missouri Pac.

Ry. Co., 72 S.W. 717, 98 Mo. App. 494.

App. 1907. In an action for injuries to

plaintiff while alighting from a train after

assisting his daughter to board it, evidence

held to justify the submission of the case to

the jury. Bond v. Chicago, B. & Q. Ry. Co.,

99 S.W. 30, 122 Mo. App. 207.

<g=>32O (30). Proximate cause of Injury.

Sup. J909. In an action for the death of

a passenger by being thrown against a stove

by derailment, whether intestate's death was
proxiuiately caused by the injuries sustained

hcM for the jury. MacDonald v. Metropoli-
tan St. Ry. Co., 118 S.W. 78, 219 Mo. 408, Itt

Ann. Cas. 810.

Sup. 1924. Conflicting testimony as to

whether plaintiff's hysterical malady was
caused by collision of street cars or existed

prior to accident held to make cause of her

physical infirmity a question for the jury.
Weissman v. Wells, 207 S.W. 400, 300 Mo. 82.

Whether plaintiff suffered any physical
injuries in street car collision which contrib-

uted to her hysterical condition held question
for jury under conflicting evidence. Id.

Sup. 1925. Whether injuries resulted

from negligent or excessive speed held for

jury. Hamilton v. Missouri Pac. Ry. Co., 270
S.W. 100.

Sup. 1920. Whether unprecedented
rainfall was sole cause of train wreck result-

ing in injury to mail clerk held for jury.
Bond v. St. Louis-San Francisco Ry. Co., 2SS
S.W. 777, 315 Mo. 9.S7.

Sup. 1927. Whether supports were wash-
ed from bridge through which train crashed

by act of (Jod held for jury. Slate ex rel.

St. Louis & San Francisco Ry. Co. v. l>aues,

2! 10 S.W. 42."), 3H5 Mo. 474, quashing certiorari

(App. 1?I2S) Whitlow v. SI. Louis-San Fran-

cisco Ry. Co., 2S2 S.W. f>25.

Whether external cause alleged by de-

fendant as causing injury was sole cause is

question for jury. Id.

Sup. 1927. Whether negligence of en-

gineer in failing to see open switch and to

stop train was proximate cause of injuries
to passenger held for jury. Hulen v. Whee-
lock, 300 S.W. 479, 31 8 Mo. fi<)2.

Sup. 192ft. Evidence held to require sub-

mission of issue relative to death resulting
from injury to passenger in train wreck (Rev.

St. 1919, 4217). Schulz v. St. Louis-San
Francisco Ry. Co., 4 S.W.(2d) 702, 319 Mo. 8.

App. 1903. Whether a carrier's negli-

gence in carrying a passenger beyond his sta-

tion was the proximate cause of injuries re-

ceivort while walking back to the station was
a question for the jury. Rawlings v. Wabash
R. Co., 71 S.W. 535, 97 Mo. App. nil.
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App. 1004. In an action by a passenger
against a railroad for injuries alleged to have
been caused by defendant's negligence in

jerking the train as plaintiff had arisen from
his seat to alight, evidence considered, and
held to justify submission to the jury of the

issue as to whether the Jerk was the proxi-
mate cause of the injury. Moorman v. Atchi-

son, T. & S. F. Ry. Co., 78 S.W. 1080, 105

Mo. App. 711.

App. 1015. Whether a passenger was in-

jured in a collision between cars held for the

jury. (iillogly v. Dunham, 174 S.W. 118, 187

Mo. App. 551.

App. 1018. Evidence held to present a

jury question whether a street car passenger's

injuries and subsequent paralysis were the

proximate result of her being thrown to the

floor of a car when it started with undue
violence. Shafer v. Kansas City Rys. Co.,

201 S.W. (ill.

App. 1020. In action against suburban
railroad for injuries to prospective passenger,
struck by car on station platform, where it

was claimed that railroad was not liable,

even if negligent in operating car without

headlight, and in failing to give warning of

approach to station, on theory that proximate
cause of injury was the pushing of passenger
onto track by the crowd, whether negligence
of railroad was a proximate cause held for

jury. WilH v. United Uys. Co. of St. Louis,
224 S.W. NU, 205 Mo. App. 272.

(31). Companies or per**on8 liable
for injuries.

*SYc explanation,

App. 1023. In action for injuries to a

passenger from an assault by a street car con-

ductor with an iron bar, in view of disparity
between the age and size of the conductor and

plaintiff, the conductor being a young man of

22, and plaint ill* being (53 and weighing only
148 pounds, notwithstanding plaintiff's con-

duct may have sta'rted trouble between them,
the question of punitive damages should not

have been eliminated, and refusing an instruc-

tion to that effect was not error. Hunter v.

Kansas City Rys. Co., 248 S.W. 008, 213 Mo.

App. 233.

- Instructions.

Contributory negligence, see post,

(1). In frenernl.

Sup. 1800. Tn a suit by a passenger, in-

jured by reason of a railroad train being

thrown into a chasm by the burning of a

bridge, the bridge being burned by a public en-

emy and the conductor being prevented from
receiving notice from the agents of the road
by their being driven off or overawed by the

enemy, an instruction confining the issue of

negligence to the particular case in the run-

ning of the cars, and telling the jury that "if

the train was conducted and managed with
as much care and diligence as a very prudent
and careful man would have conducted the
same, where his own interest and safety were
concerned, taking into consideration all the
circumstances surrounding the case, and that
the injury complained of was the result of

mere accident, then the carrier was riot liable

for the injury," was improperly refused, as it

presented to Hie jury the principle that the
defendant was not liable for mere accident, in

the absence of any want of that degree of
care and prudence which the law requires.

Sawyer v. Hannibal & St. J. R. Co., 37 Mo.
240, 00 Am. Dec. 382.

Sup. 1S03. Where, in an action against a
street railway company by a passenger to re-

cover for injuries sustained while alighting
from a car, the conductor in charge of the
car confessed to actual knowledge of the
facts, it was not error to omit from an in-

struction a phrase with reference to what
the conductor might have known by the ex-

ercise of due care. Jackson v. (5 rand Avenue
Ry. Co., 24 S.W. 102, 118 Mo. 100.

Sup. 1004. In an action against a rail-

road company for injuries to a passenger, al-

legj d to have been caused by the negligence
of defendant in failing to have servants at
a station to direct plaintiff to his train, so
that he got on the wrong train, and. in at-

tempting to leave it while in motion, slipped
on a platform which defendant had negli-

gently allowed to become greasy, there was
evidence in support of both allegations of

negligence, nnd defendant requested an in-

struction that, if there was no grease at the

point where, plaintiff fell, his fall was due to

some other cause than grease, the verdict
must be for defendant. Held, that this in-

struction was properly modified, so as to state

that under such circumstances the verdict
must IK* for defendant "as to this specifica-
tion of negligence." Newcomb v. New York
Cent. & II. II. R. Co., 81 S.W. 1060, 182 Mo.
687.

Sup. 1012. Instruction in passenger's ac-

tion for injuries held not to have submitted

negligence in another respect than that

charged by the petition, or to have invoked

Consult Pocket Part for later cases. For explanation, see page ill.
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the "last chance" doctrine. Stauffer v. Met-

ropolitan St. Ry. Co., 147 S.W. 1032, 243 Mo.
305.

Sup. 1920. In an action for injuries to

plaintiff while boarding a car of defendant
railroad where there was evidence that he
was not near the car at the time he claimed
to have been injured, and did not call a doc-

tor for four months, or notify the railroad of

his injury until still later, an instruction that

the fact he was injured at some time was
not proof that he was injured at the time
and in the manner he claimed, was not er-

roneous, as not supported by evidence. XJ1-

rich v. Chicago, B. & Q. R. Co., 220 S.W. 682,

281 Mo. 097.

App. 1905. An instruction that defend-

ants were liable, if plaintiff's injury was
caused by "any failure" on their part to ex-

ercise care and precaution in the management
of the elevator, as distinguished from a fail-

ure of duty "shown by the proof," was error.

Hensler v. Stix, 88 S.W. 108, 113 Mo. App.
162.

App. 1905. Where, in an action for per-

sonal injuries, the testimony does not show

beyond dispute any fact rendering it impos-
sible, according to the laws of nature, for the

accident to have occurred from defendant's

negligence, unless the injured person was
also negligent, an instruction requiring the

jury to determine the issues and to weigh the

testimony of the witnesses according to the

probability thereof is sufficient, without a

charge that the finding must be in accordance

with the physical facts. Schmitt v. St. Louis
Transit Co., 90 S.W. 421, 115 Mo. App. 445.

App. 1917. In action against interurban

railway for injuries to passenger in partial

derailment, instruction submitting hypothesis
of plaintiff's having been passenger, that

there was collision, and that she received in-

juries complained of, and then placing bur-

den of proof on defendant, was not erroneous.

Kilroy v. Kansas City & K. V. Ry. Co., 195

S.W. 522.

App. 1921. In a suit for injury alleged
to have been caused by being pushed under a
moving car by a crowd struggling to get on
at a loading dock, an instruction for plaintiff
as to plaintiff's relation while waiting there-

on and as to defendant's duty as to protect-

ing passengers and its liability in the circum-
stances held not to be confusing or mislead-

ing and to be within the petition and the

evidence and sufficiently specific. Grubb v.

Kansas City Rys. Co., 230 S.W. 075, 207 Mo.
App. 1G.

=3&21 (2). ExiMenre of relation of car*
rter and pa*enirer.

Sup. 1889. Where an instruction re-

quires a finding that plaintiff was on the train

with the knowledge and consent of the agent
in charge of it, it cannot be objected that it

does not submit the question whether he was
rightfully on the train. Whitehead v. St.

Louis, I. M. & S. Ry. Co., 11 S.W. 751, 99 Mo.
263, 6 L. R. A. 409.

Sup. 1906. Where, in an action against
a railroad for wrongful death resulting from
injuries received by deceased in a collision

occurring after the train whereon he was a

passenger had left the station to which he
had purchased transportation, it was con-
ceded tliaf up to the time of reaching the
station he was a passenger, an instruction,

requiring the jury to find for plaintiff if they
believed that deceased at the time of the- ac-

cident was a passenger on defendant's train,

and further charging that if they believed,
from all the facts and circumstances in evi-

dence, that deceased determined to continue
his journey to the station whereat 'he resid-

ed, and remained on the train for that pur-
pose, the fact that he had only paid his fare
to the former station was no defense to the

suit, sufficiently required the jury to find

that deceased was a passenger at the time of
the accident. Anderson v. Missouri Pac. Ry.
Co., OH S.W. 394, 190 Mo. 442, 113 Am. St.

Rep. 748.

Sup. 1908. Under a petition charging the
negligent starting of the street car which
plaintiff was boarding, by the carrier's in-

vitation, at a point where imssengers were
discharged and received, it was error to give
an instruction allowing a recovery, under the
humanitarian or last clear chance doctrine,
and without the relation of passenger and
carrier necessarily existing. Peterson v. Met-
ropolitan St. Ry. Co., Ill S.W. 37, 211 Mo.
498.

Sup. 1913. An instruction which failed
to define "passenger" held erroneous in an ac-
tion for injuries received by one while at-

tempting to board a car. Nolan v. Metro-
politan St. Ry. Co., 157 S.W. 637, 250 Mo. 602.

Sup. 1920. In action for injuries to

plaintiff boarding train, instruction that plain-
tiff was a passenger when endeavoring to
board train held proper. May v. Chicago, B.
& Q. R. Co., 225 S.W. 660, 284 Mo. 508.
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Sup. 1927. Instruction held misleading
as subject to interpretation that one must be

accepted as passenger after indicating inten-

tion to board car. Erny v. Wells, 293 S.W.

Ill), 316 Mo. 798.

App. 1010. In an action for injuries to

plaintiff in alighting from a train, where

plaintiff's right to recover in the absence of

a contract of carriage was not raised in the

pleadings, a requested charge that if defend-

ant was not bound to stop its train where

plaintiff attempted to alight, to allow pas-

sengers to alight, in the absence of a con-

tract to stop for that purjKwe, and if plain-

tiff was riding on the train from the point
to which his ticket read to the place where he

alighted without payment of fare, he took

tho risk of alighting safely, though defend-

ant's agent permitted him to ride without pay-
ment <;f fare was erroneous ns omitting the

element of notice to defendant's servants that

plaintiff intended to alight where he did,

since whether 'he had or had not a contract

of passage to the place where he alighted,

defendant owed him duo care; lie still being
a jwssenger. Cornell v. Chicago, R. I. & P. R.

Co., 11>S S.W. 1021, 143 Mo. App. 598.

App. 1913. In an action for an assault

which plaintiff claimed defendant's chauffeur

had committed on him while be was a pas-

senger in defendant's vehicle, where there

was evidence that plaintiff entered the vehicle

with the intention of never paying his fare,

the refusal of instructions presenting the is-

sue that the relation of carrier and passenger
never existed is erroneous. Fornoff v. Co-

lumbia Taxicab Co., lf>2 S.W. 699, 179 Mo.

App. 620.

App. 1920. In action by one injured
when boarding a street car, an instruction,

requiring a finding of all the facts neces-

sary to constitute plaintiff a passenger In-

vited to board the car and attempting to do so

in response to that invitation, /ir/tf to clearly
submit the issue of whether plaintiff was a

passenger. Vogts v. Kansas City Rys. Co.,

228 S.W. 526.

App. 1921. The objection that an in-

struction in an action for injuries to a street

car passenger, who was injured while alight-

ing from the car, was erroneous for failure
to define the word "passenger," is untenable.

McMahon v. Kansas City Rys. Co., 233 S.

W. 64.

(3). Decree of care required in
veneral.

Sup. 1891. An instruction that the law
Imposes the "utmost" care on a common cur-

rier of passengers, though not the most pref-
erable form, is not erroneous, where followed

by an instruction that the carrier is not an
insurer of the safety of passengers, and that

negligence on its part must be shown. Smith
v. Chicago & A. R. Co., 18 S.W. 971, 108 Mo.
243.

Sup. 1900. In an action against a street-

railway company for injuries caused by sud-

denly starting a car on which plaintiff was a

passenger after slowing it down to enable
him to alight, it is not error to instruct that
defendant's employes were chargeable with a

high degree of care, such as practical and
skillful railroad men would have exercised
under similar circumstances, though there is

no evidence showing what practical and skill-

ful railroad men would do under such cir-

cumstances. Grace v. St. Louis R. Co., 56 S.

W. 1121, 156 Mo. 295.

Sup. 1908. Au instruction, taken as a

whole, held, to correctly state the degree of

care required of defendant toward plaintiff as
a passenger. Rearden v. St. Louis & S. F.

Ry. Co., 114 S.W. 961, 215 Mo. 105.

Sup. 1909. It is usual to use the word
"highest'' in instructions upon the degree of
care required toward passengers, instead of

"utmost," and the former should be used,

though there may be but slight difference in

their meaning. Quinn v. Metropolitan St.

Ry. Co., 118 S.W. 46, 218 Mo. 545.

Sup. 1909. An instruction, declaring that
the obligation of a carrier to u passenger was
to use the highest practicable degree of care
of very prudent, skillful, and experienced
men engaged in that kind of business, is not
rendered bad by the use therein of the words
"and experienced." Loftus v. Metropolitan
St. Ry. Co., 119 S.W. 942, 220 Mo. 470.

Sup. 1912. Instruction as to degree of

care required held not to be too general or to

impose too high a degree of care on the com-
pany, especially in connection with other in-

structions. Stauffer v. Metropolitan St. Ry.
Co., 147 S.W. 1032, 243 Mo. 305.

Sup. 1912. An instruction that, if the
carrier exercised all the care and prudence
that were reasonably practicable, it was not

negligent, was erroneous; the word "reason-

ably" rendering it confusing. Benjamin v.

Metropolitan St. Ry. Co., 151 S.W. 91, 245 Mo.
598.

Gup. 1918. An abstract instruction that
as to a passenger a carrier and its employe's
were bound to use the highest degree of care
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that a careful person would use, etc., held

correct. Breen v. United Rys. Co. of St.

Louis, 204 S.W. 521.

Sup. 1921. In action for injuries to pas-

senger, instruction requiring railroad em-

ployees to have exercised the highest prac-
ticable care and skill "which might reason-

ably be expected of ordinary careful and

prudent persons engaged in like business in

running and operating its cars" held not ob-

jectionable because of use of words "which

might reasonably be expected." Scott v. Kan-
sas City Rys. Co., 229 S.W. 178.

Sup. 1924. In passenger's action for in-

juries in street car collision, an instruction

that defendant railway was not required to

exercise any degree of care or foresight that

was not reasonably practicable held erroneous

as not stating the proper measure of care.

Weissmau v. Wells, 267 S.W. 400, 300 Mo. 82.

App. 1883. An instruction, in an action

for the negligent death of plaintiff's intestate,

which authorized a verdict for plaintiff if

defendants failed to exercise due care, is not

erroneous for failing to deline due care,

where other instructions define the term.

Hunt v. Missouri K. Co., 14 Mo. App. KM).

App. 3891. In an action against a street

railroad for injuries to a passenger, a charge

that, if defendant's driver could have pre-

vented the injury by the exercise of "reason-

able care and prudence" on his part, etc.,

was not erroneous. Jiuck v. People's St. Hy.

& Electric Light & Power Co., 46 Mo. App.
555.

App. 1898. In an action against a street

railway company for personal injury to a

passenger, an instruction that the defendant

was required to exercise a high degree of

care, such as would have been exercised by

very careful and skillful railroad employes
under like or similar circumstances, was not

objectionable on the ground that it authorised

the jury to consider the duty exacted of the

servants of steam railroad companies, as

well as of street railroad companies, inas-

much as the reference to "similar circum-

stances" limited the scope of the instruc-

tion to the employes of railroads similar to

the one involved in the action. Posch v.

Southern Electric K. Co., 76 Mo. App. 601.

App. UX)0. Where an instruction de-

clared what it is conceded was the proper
measure of duty imposed by law on defend-

ant while engaged in operating its railway,

and the Jury was further told that, if it

found the facts existing which were therein

si>ecifled, then defendant had neglected to fill

the measure of duty required of it by law,
and was therefore liable, the instruction is

not erroneous, and, even if it were, defendant
is not harmed thereby. Ilansberger v. Se-

dalia Electric Ily., Light & Power Co., 82 Mo.

App. 566.

App. 11)03. An instruction in an action

for injury to a passenger on a street car that
a common carrier is bound to use the highest
degree of care for the safety of its passen-
gers, followed by an instruction that if the

motorman was negligent, and his negligence
caused the car to lurch, throwing plaintiff

into the street, plaintiff could recover, unless

she was not exercising ordinary care, is not

erroneous because the term "highest degree
of care" is not defined. Ilges v. St. Louis
Transit Co., 77 S.W. 93, 102 Mo. App. 529.

App. 1903. In an action by a passenger
for injuries, an instruction that defendant is

held to "the utmost caro, skill, and vigilance,"

accompanied by a recital of the particular
facts which will sustain a recovery, is not

ground for reversal, in the absence of a re-

quest for amendment, though it does not de-

line the degree of rare specified as that which
would be exercised under the circumstances

by very cautious men. Fillingham v. St.

Louis Transit Co., 77 S.W. 314, 102 Mo. App.
573.

App. 1909. An instruction reciting gen-

erally the duty of a carrier toward a passen-

ger lit'ld not objectionable, where applied to

the particular case by other instructions.

Dye v. Chicago & A. 11. Co., 115 S.W. 497,

135 Mo. App. 254.

App. 1917. Instruction requiring high-
est degree of care of street car company com-
mensurate with danger to which any pas-

sengers were exposed was not too broad where
court specifically required jury to find par-
ticular degree of care required as to deceased.

Cooley v. Dunham, 195 S.W. 1058, 196 Mo.

App. 399.

App. 1920. An instruction that it was
the duty of a carrier to use that high degree
of care which a person of ordinary prudence
would use under like circumstances to well

and safely carry a passenger is correct and
not objectionable as making the carrier an
insurer of the passenger's safety. Hooker v.

Deering Southwestern Hy. Co., 226 S.W. 69,
206 Mo. App. 79.
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(4). Act* of carrier'* employ**,
fellow poenaer, or third ieronN.

Sup. 1800. Whore the jury are told that

the company was liable if the misconduct of

the conductor gave the passenger reasonable

cause to jump from the train, it is error to

charge that reasonable cause was a cause

suflicient to have induced the act, having

regard to the passenger's intelligence and ex-

perience in life, and his situation and sur-

roundings at the time, the company being
liable only for the natural and probable con-

sequences of the misconduct of the conductor,

who was not chargeable with knowledge of

the passenger's "intelligence and experience
in life.'' Spohn v. Missouri Pac. Ky. Co., 14

S.W. 8SO, 101 Mo. 417.

The error is not cured by an instruction

requiring tho cause to be such "as reasonably
to have induced a man of ordinary prudence
to believe his life in danger, or that he was
in danger of groat bodily harm," nor by an

instruction that the company was not liable

unless the misconduct of the conductor and

the others "was such as to convince a rea-

sriiahlc man that the threats would be car-

ried into immediate execution." Id.

Sup. 1904. In an action against a rail-

rottd company for personal injuries caused by

plaintiff's slipping as he stopped from a mov-

ing train, it appeared that plaintiff had asked

the port or if that was the train to New York,

and, on being told that it was, had gotten on,

only to discover that it went by a different

route from that over which his ticket entitled

him to travel, though defendant railroad com-

pany operated both routes. On discovering

the mistake, the porter told plaintiff to jump
on", and in doing so plaintiff slipped on a

greasy platform and was injured. 7/<7r7,

that it was projier to instruct that the por-

ter should be regarded as an employe
1

of the

company, so far as concerned the rights and
duties of plaintiff and defendant towards each

other, and that if, after plaintiff discovered

he was on the wrong train, the porter told him
to jump off, and the train was going at such

speed that it was dangerous to do so, plain-

tiff being unaware of the fact, and not able

to learn of it by the exercise of ordinary care,

though the porter could by such care have

known of the danger, and the porter by such

conduct omitted to exercise ordinary care,

defendant was guilty of negligence. New-
comb v. New York Cent. & II. II. R. Co., 81 S.

W. 1069, 182 Mo. 087.

An instruction that, if plaintiff got on

the wrong train through failure of defend-

ant to direct him. plaintiff being told by a

porter that it was the train he desired to

take, and afterwards, on further explanation,
told that it was not, and directed to jump off,

he was entitled to recover was not objection-
able on the ground that it declared the act of

the porter to be negligence as a matter of law.

Id.

Sup. 1004. In an action for death of a

passenger from injuries received in an alter-

cation with the conductor there was evidence

that, after deceased struck the conductor,
the latter began "defending himself" by beat-

ing deceased with the butt end of a pistol

as he was leaving the car, and followed him,
still beating him, to the sidewalk. Defend-

ant's evidence showed that the conductor

was first assaulted by deceased, and then

dragged off the car by him. Held, that an in-

pt ruction that if deceased assaulted the con-

ductor as he was alighting, the conductor was

justiliid in defending himself, and if he did

defend himself from such assault, and while

so doing there was a fight on the street, off

the car, between the deceased and the con-

ductor. In which deceased was shot, plain-

tiff could not recover, should not have been

given. O'Brien v. St. Louis Transit Co., 84

S.W. 931), 185 Mo. 203, 105 Am. St. liep.

592.

An instruction that if deceased cursed

defendant's street car conductor while de-

ceased was alighting from the car, and at

that time the conductor had not struck de-

ceased nor cursed him, such conduct con-

stituted a breach of the peace; and if the con-

ductor, in resenting such insult, engaged in

a light with deceased on the street, in the

course of which deceased was shot, plaintiff

was not entitled to recover from defendant

was error, as eliminating as immaterial

whether the conductor was dragged from the

car, as defendant's evidence tended to prove,
or voluntarily followed deceased to the side-

walk, and there attempted to preserve the

peace, according to plaintiff's evidence. Id.

Sup. 1916. In an action for injuries to

a passenger who jumped from moving train

to escape other passengers, an instruction

held erroneous as imposing on the carrier the

absolute duty to prevent injury from other

passengers. Utterbaek v. St. Louis & S. F.

Ry. Co., 189 S.W. 1171.

Sup. 1919. In action against street rail-

road for injuries to passenger, in view of evi-

dence, instruction that mere fact the con-

ductor was on duty and in charge of the car
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did not deprive him of his right to defend

his person, and that, if plaintiff attempted
to strike him without being first assailed,

plaintiff could not recover, held proper,

though plaintiff's evidence was to the con-

trary. Wiard v. Dunham, 210 S.W. 873.

App. 1881. In an action against a car-

rier for injuries to a passenger, instructions

considered, and held, that defendant has no

reason to complain. Chance v. St. Louis, I.

M. & S. Ry. Co., 10 Mo. App. 351.

App. 1894. In an action for personal

injuries received in jumping from a moving
train in the belief that serious danger was

impending, the court instructed that if a

signal whistle to stop the train was sounded

at a place remote from a station, switch, or

siding, and that the brakeman responded to

the signal in an excited or unusual manner
and called out to jump, and the circumstances

of the place and manner of the employes, to-

gether with the order or exclamation, induced

plaintiff to jump from the train, and he was

injured, the finding should be for plaintiff.

Held that, as the evidence did not show that

plaintiff heard the whistle or that he knew
that the train was remote from a station, etc.,

the instruction was erroneous. Ephland v.

Missouri Pac. Ry. Co., 57 Mo. App. 147.

App. 1902. Where, in an action by a pas-

senger, the defense was that any injuries re-

ceived from servants of the company were

caused in defending themselves against an
assault by plaintiff, any error in refusing an
instruction submitting the issue of whether

plaintiff was a trespasser on the car or not

was immaterial, where the court instructed,

that if plaintiff began the assault, he could

not recover, as he had no greater right to com-

mit an assault, if he was a passenger, than if

he was a trespasser. Murphy v. St. Louis

Transit Co., 70 S.W. 159, 96 Mo. App. 272.

App. 1909. In an action for injuries to

a passenger, an instruction that if the con-

duct of defendant's servants, as shown by
the evidence, substantially stated, was negli-

gent, plaintiff could recover was proper.

Dye v. Chicago & A. 11. Co., 115 S.W. 497, 135

Mo. App. 254.

App. 1914. In an action for personal in-

juries from being thrown from a car by its

sudden start, or by being pushed off by other

passengers, instructions submitting the mat-

ter of plaintiff being pushed off by other pas-

sengers held not without support in the evi-

dence. Stoltze v. United Rys. Co. of St.

Louis, 166 S.W. 1102, 183 Mo. App. 304.

App. 1914. Where plaintiff was assault-

ed by defendants' ticket agent during the pur-
chase of a transportation ticket, a request to

charge that, if the assault grew out of a per-

sonal difficulty between plaintiff and defend-

ants' agent, plaintiff could not recover, was

properly refused. Bledsoe v. West, 171 S.

W. 622, 186 Mo. App. 460.

App. 1917. An instruction on the dam-

ages for an assault by a conductor on a pas-

senger, held fatally defective, for failure to

distinguish the wrongful acts committed by
the conductor, from those which were right-

ful. Briggs v. Lusk, 190 S.W. 380.

App. 1920. In an action against a street

railway company for damages from assault

by its employe^ an instruction that, if plain-

tiff was at the place in question waiting for

the car, and asked defendant's employe
1

sta-

tioned there for information in regard to the

car, and without cause such employe" struck

plaintiff and injured him, they should find

for plaintiff, provided the employe: was then

acting in line of his duty, held proper. Dor-

ton v. Kansas City Rys. Co., 224 S.W. 30, 204

Mo. App. 262.

App. 1921. An instruction in an action

against a carrier for damages for assault and

battery requiring the conductor to use no
more force than was reasonably necessary to

protect himself held proper as against a claim

that it should have permitted him to use

whatever force "appeared to him" to be rea-

sonably necessary. Parris v. Deering South-

western Ry. Co., 227 S.W. 1071.

App. 1921. In an action for injuries

caused by being pushed under a moving street

car by a crowd struggling to get on, defend-

ant's instruction that, if the motorman and
conductor did not know persons were riding
on the front steps, then, even if such persons
struck and injured plaintiff, defendant Is not

liable, and verdict for plaintiff could not be

returned on account thereof, was properly re-

fused, though the evidence conclusively shows
that plaintiff was not knocked down by such

persons who jumi>ed on as the car went
through the crowd, since, if that was true,

there would be no room for an instruction

submitting the question, and besides it erro-

neously omitted a necessary element, namely,
whether the motorman could have seen the

persons on the step, and hence could not
counteract evidence that persons did jump on
and knocked persons down with their bodies

as the car passed. Grubb v. Kansas City Rys.

Co., 230 S.W. 675, 207 Mo. App. 16.
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In an action for Injury from being pushed
under a street car by crowd struggling to get

on at loading platform, defendant's instruc-

tion that defendant was not bound to pro-

vide, a railing or other moans to keep people
off the track and was not guilty of negligence

In failing to so do, thus seeking to withdraw
matters of whi< h there was ample evidence in

support of the Is? ui of defendant's negligence
in failing to protect plaintiff against the surg-

ing crowd, was proper'y refused ; for, even

if defendant was entitled to an instruction

that it was not obliged to provide means to

"forcibly keep people off its tracks," such in-

struction should be drawn so as not to mis-

lead or confuse the jury, and no one was con-

that such was defendant's duty.

In a suit for injury to a passenger push-
ed under a moving street car by a crowd

struggling to get on, an instruction that, if

plaintiff was knocked down by some one run-

ning or pushing through the crowd, and was
pushed or knocked under the wheels of the

car, defendant was not liable would allow

the jury to find for defendant, though plain-

tiff was injured by the movement of the

crowd, and was properly modified to state

that, if plaintiff was knocked down by a man
running in the opposite direction from the

crowd as defendant's witnesses claimed, de-

fendant was not liable. Id.

=>321(5). Condition of carrier'* prem-
lae.

Sup. 1891. Plaintiff's husband, while en-

tering a car on defendant's elevated railroad,

was carried along by the moving train, be-

tween it and the railing of the station plat-

form, and dropped to the street below, and
was killed. The railing was 12 inches from
the car, and the only evidence of defect was
that about three weeks after the accident de-

fendant reduced the space between the car
and railing to 6 inches. The railing was nec-

essary, and reducing the space did not lessen

the danger. Held, that an instruction that it

was the duty of defendant to maintain a safe

structure, and that, in determining whether
the train was held for a reasonable time to

enable deceased to get on, the jury could

consider whether the railing was reasonably

safe, was error. Evans v. Interstate Rapid
Transit Ry. Co., 17 S.W. 489, 106 Mo. 594.

App. 1886. In an action against a carrier

for injuries sustained by a passenger, the

court instructed that if the jury l>elieved that

plaintiff reached a certain town as a passen-

ger in the nighttime, and that defendant's

station was surrounded by a platform high-
er than the ground, and that no railing or
other barrier had been constructed or main-
tained around the edge of the platform to

keep people from walking off, and that de-

fendant failed to have lights on the platform,
and that plaintiff, in passing from the train
across the platform, walked off, without fault
on his part, and was injured, they should find

for plaintiff. Held, that the instruction was
not objectionable as directing the jury that

they could find the existence of negligence
from the mere absence of the railing. Staf-

ford v. Hannibal & St. J. R. Co., 22 Mo. App.
333.

App. 1923. In an action for injuries to

a passenger sustained in passing through de-

pot door, instruction that it was negligence
for the railroad to have on its door a strong

spring, which made the passage through the

door dangerous to "any person," held not er-

roneous because of the use of the words "any
person," since the jury could not have been
misled by the use of such words. Martin v.

Missouri Pac. R. Co., 253 S.W. 1083.

(O). Taktnff up ^unmentseru i

eral.
gen-

Sup. 1904. Testimony by plaintiff and a

person who was with him, when he was look-

ing for his train, that there were no ushers

to direct plaintiff to his train, was sufficient

to justify a charge that defendant was liable

if it failed to make reasonable arrangements
for directing him to his car. Newcomb v.

New York Cent. & H. 11. R. Co., 81 S.W. 1069,
182 Mo. 687.

Sup. 1915. In action against street rail-

road for personal injuries, instruction as to

plaintiff's right to recover if he had boarded

moving car in exercise of reasonable care

for his own safety held misleading and not

authorized by petition. Xortham v. United

Rys. Co. of St. Louis, 176 S.W. 227.

Sup. 1927. Instruction in personal in-

jury action against street railroad held to

have required finding that car was running at

excessive speed at point of accident. Unter-

lachnor v. Wells, 296 S.W. 755, 317 Mo. 181.

1 App. 1891. In an action against a car-

rier for injuries to a passenger, a charge that

it was defendant's duty to stop the car at

the point "where plaintiff stepped on the

train'
1 was erroneous, where one of the con-

troverted facts was whether plaintiff so step-

ped on the train or not. Meriwether v. Kan-
sas City Cable Ry. Co., 45 Mo. App. 528.
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App. 1003. An instruction authorizing
a recovery for injuries in attempting to board
a street car, if the plaintiff believed the car

was stopping for passengers, is not objection-
able as allowing the right to board it irre-

spective of its speed, whether the evidence

showed that it was moving very slowly when
he attempted to board it. Maguire v. St.

Louis Transit Co., 78 S.W. 838, 103 Mo. App.
459.

In an action for injuries in attempting
to board a street car at a certain point, an
instruction that cars should stop at that

point was not objectionable as imposing the

duty, whether there were any passengers
there or not. Id.

App. 31)16. An instruction that defend-

ant carrier's liability continues Hint onjy
while its passengers are in transit, but while

entering the cars at stations, held not errone-

ous or misleading in using the word "liability"

instead of "duty." Witham v. Lusk, 11)0 S.

W. 403.

App. 1020. In action by one injured
when boarding a street car either by start-

ing of the car or by shutting the vestibule

door before plaintiff had boarded the car,

held, there was no error in an instruction in

not defining the word "negligently."' since the

fads which the jury, under the instruction,
had to find before they could find for plain-
tiff made the starting of the car or shutting
of the door negligent, and since defendant
used the same term without definition and if

it were deemed necessary the defendant would
have defined it but did not. Vogts v. Kan-
sas City IJys. Co., 22,s S.W, ,

r
>2<>.

App. 1020. Instruction on care owed
plaintiff attempting to enter street car held

not to assume that he was a passenger, and
not erroneous as requiring highest degree of

care without defining "passenger/* as it re-

quired a finding of facts which were tanta-

mount thereto. Amos v. Fleming, 2S5 S.W.

134, L'21 Mo. App. r>r>0.

App. 1D2S. Defendant's instruction held

not objectionable as requiring finding of

greater degree of negligence by defendant
than was necessary for plaintiff to recover.

Taylor v. Wells, 7 S.W.(2d) 424.

(7). Starting or moving car while
in boarding name.

Sup. 1SS2. In an action against a rail-

road company for injuries sustained by a

passenger, owing to defendant's servants not

having stopped a train long enough to per-

mit plaintiff to board it, the instruction should
have restricted the liability of defendant
to negligent acts committed by its servants
after they became aware of the danger to

which plaintiff's negligence had exposed him.

Swlgert v. Hannibal & St. J. It. Co., 7,
r
> Mo.

475.

Where, in an action against a carrier for

injuries sustained by a passenger, owing to

a train having been stopped an insufficient

length of time to enable plaintiff to get on,
there was evidence tending to show that the
conductor saw plaintiff attempting to get

on, and started the train while plaintiff was
in the act of getting on, held, that an in-

struction ignoring the fact that the conduc-
tor may have seen plaintiff attempting to

get on the train when it started was errone-

ous. Id.

Sup. 1007. In an action against a rail-

way company for injuries to a passenger,
where plaintiff's testimony tended to show
that the car had stopjnnl at the proper place
to receive passengers, that there was an im-

plied invitation to enter, that while she, in the

usual way and with proper care, was entering
the car. there was a sudden movement for-

ward tin-owing her down with one foot un-

der the wheels, and defendant's testimony
tended to show either that plaintiff was forc-

ed against and under the car by a crowd pu-h-
ing to get on, or that slu negligently under-
took to mount a moving car before it reached
the stopping place, and was injured by her

own inadvertence, each party was entitled to

instructions on their respective theories of the

case. Flaherty v. St. Louis Transit Co., 10(>

S.W. 15, 207 Mo. 31 S.

A general instruction for plaintiff, which,

among other things, charged that, if de-

fendant's servants in charge of the car re-

ceived plaintiff as a passenger thereon, and if

while she was on the run-board thereof, etc.,

they caused or suffered the car to start and
move forward, etc., in the absence of con-

tributory negligence, plaintiff could recover,
in effect requires the jury to find that plain-
tiff was invited to enter the car, and had ac-

eei,tcd the invitation, and is not open to the

objection that it permits plaintiff to recover
without a finding that the car had stopped
when plaintiff sought to enter. Id.

Sup. 1014. An instruction in an action

for the death of a passenger thrown from a
car while attempting to board It, submitting
the question of whether the car stopped a
reasonable time, held not objectionable.
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Tawney v. United Rys. Oo. of St. Louis, 172

S.W. 8, 262 Mo. 002.

App. 1000. An instruction that if "at

the time plaintiff undertook to board the de-

fendant's car, the motorman in charge of

wild car saw plaintiff and knew that he

wanted to get on said car as a passenger,
then it was the duty of defendant to stop

the car, and not to move it until plaintiff was
in a place of safety on said car," is a mere
harmless abstraction. llansberger v. Sedalia

Electric Uy., Light & Power Co., 82 Mo. App.
566.

App. 1002. Where plaintiff claimed that

she was injured by Ihe negligence of defend-

ant street cur company in suddenly start-

ing its car while she was boarding it at a

crossing, a charge submitting to the jury
whether the street corner was a regular sta-

tion for receiving and discharging passengers
was not erroneous on the ground that there

was no claim that the corner was a "station" ;

that word being used in the instruction in

the sense of "place." Maxey v. Metropol-
itan St. Uy. Co., 6S S.W. 1063, 03 Mo. App.
:w3.

App. 1003. An instruction declaring it

negligence, after stopping a street car to let

on a passenger, to start it before he had a

reasonable time "to get upon said car and to

a place of safety therein," was proper, and

was not inconsistent with an instruction stat-

ing the duty to hold the cars stationary a rea-

sonable time to enable persons "safely to

board such cars.'' Maguire v. St. Louis Tran-

sit Co., 7S S.W. S3S, 103 Mo. App. 450.

App. 1004. In an action against a street

railroad for injuries to a passenger, an in-

struction authorizing a recovery if the car

bad stopped to receive him as a passenger,

and was suddenly started while he was board-

ing it. and failing to take into consideration

the questions of willfulness or negligence on

the part of defendant's servants, was errone-

ous. Maggioli v. St. Louis Transit Co., 83

S.W. 1026, 10S Mo. App. 416.

App. 1005. Where, in an action for in-

juries received while attempting to board a

car, plaintiff's evidence showed that the in-

juries resulted from the sudden starting of

the car, and defendant's evidence showed
that plaintiff walked off the end of the plat-

form from which passengers were received

without touching the car, instructions di-

recting a verdict for plaintiff if the car start-

ed while he was in the act of hoarding it,

and authorizing a verdict for defendant if

plaintiff fell from the platform before touch*

ing the car, or if he relied on a third person
in boarding the car, and he was guilty of

negligence directly contributing to the in-

jury, properly submitted the case to the jury.
Uarr v. St. Louis & S. U. Co., 00 S.W. 107,

114 Mo. App. 425.

An instruction, in an action for injuries
received while attempting to board a car,

that if, while plaintiff was boarding a car,

defendant's motorman started the car, so as

to drag plaintiff from the platform from
which defendant was accustomed to receive

passengers, thereby injuring him, plaintiff

was entitled to recover, required the jury to

find facts constituting negligence, and the

omission of the word "negligence" was not

erroneous. Id.

App. 1007. Where, in an action for in-

juries to a passenger, plaintiff claimed that

the car started suddenly while she was board-

ing it, an instruction submitting the question
whether the car was suddenly started, and
that defendant's servants knew, or by the

exercise of "proper care'' should have known,
that plaintiff was on the step, was not erro-

neous because of the phrase "proper care" ;

the requisite care having been previously

properly stated. Randolph v. Metropolitan
St. Uy. Co., 102 S.W. 1085, 123 Mo. App.
620.

App. 1010. In an action against a street

railroad for injuries to plaintiff, a passenger,
while attempting to board a car, through the

sudden starting thereof, an instruction that,

if the car stopped a reasonable length of

time for one to board it, plaintiff could not

recover, though she fell while attempting to

board, was improper as ignoring the knowl-

edge of the car crew that plaintiff was at-

tempting to board, and as excusing them,

though they willfully started the car; 'it ap-

pearing that plaintiff had signaled the car

to stop and was in the act of boarding it.

Bolanrt v. United Uys. Co. of St. Louis, 131

S.W. 362, 150 Mo. App. 665.

App. 1016. In an action for injuries to

plaintiff by not stopping a mixed train for

sufficient length of time to enable him to safe-

ly board the train, instruction held not erro-

neous as containing a general charge of

negligence in addition to the specific charge.
Witham v. Lusk, 100 S.W. 403.

App. 1017. In an action for injuries

causcHl by sudden starting of a street car

which plaintiff was boarding, allegations of
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petition field to Justify inclusion in an in-

struction of the element of "failure to warn
of a sudden start/* BeurskeiiK v. Dunham,
193 S.W. 855.

In an action for injuries caused by sud-

den starting of a street car which plaintiff
was boarding, held, that an instruction which
permitted plaintiff to recover on account of

alleged negligent continuance and forward
movement of car and dragging plaintiff upon
pavement and against the car was not er-

ror. Id.

App. 1919. In passenger's action for in-

juries by a violent jerk of train while board-

ing it, an instruction, submitting as grounds
of negligence the failure to stop a sufficient

length of time to enable plaintiff to board,
and negligence in starting, was not errone-

ous, although failure to stop a sufficient

length of time was not the proximate cause
of the injury. Burkett v. Missouri Pac. It.

Co., 208 S.W. 104.

App. 1924. In an action for personal in-

juries to plaintiff boarding a street car, al-

leged to have been caused when defendant's

employes "carelessly and negligently and
without warning caused said car to plunge
violently forward," an instruction submitting
the question of negligence of defendant's serv-

ants in the respect alleged fold not prejudi-

cially erroneous for failure to submit the is-

sue of their failure to warn plaintiff ; the neg-

ligence alleged and covered by the instruction

being deemed sufficient in itself to support a

recovery, regardless of failure to warn.

Findley v. Wells, 260 S.W. 506.

$=9321 (8). Sufficiency and safety of means
of traiiMportut ton.

Sup. 1880. In an action against a street

railway company for damages for killing

plaintiff's minor child, an instruction given
the jury describing the kind of gates that

defendant was bound by statute to provide
for the front platforms of its cars, and that

if, by the neglect of the driver, "a gate" was
not provided to the front platform on which
deceased was riding, whereby he came to his

death, without negligence on his part, de-

fendant is liable, is not objectionable because
of the use of the words "a gate," instead of

"such gate," as the kind of gate defendant
was required to keep was explained in the

instruction. Muehlhausen v. St. Louis It.

Co., 2 S.W. 315, 91 Mo. 332.

Sup. 1893. Where, in an action for in-

juries on a street car, the plaintiff is entitled

to an instruction requiring defendant to use
the utmost practicable care and diligence with
reference to its cars, including its brakes and
grip irons, for the safety of its passengers,
and entitling him to recover if the injuries

complained of were received by reason of the
defective grip or brakes, without fault on
plaintiff's part directly contributing thereto,
the refusal of such instruction was not cured
by an instruction relating to the alleged neg-
ligence of the persons in charge of the trains
in the use of such appliances as they had,
and riot to negligence in furnishing or keeping
the appliances in repair. -Sharp v. Kansas
City Cable Ky. Co., 20 S.W. 93, 114 Mo. 94.

Sup. 1896. Where, in an action by a hus-
band for injuries to his wife occasioned by a
fall received by her in alighting from an open
summer car, there was no evidence that the
car was defective or dangerously construct-

ed, there was no error in refusing an instruc-

tion relating to defects in the construction
of the car.Thompson v. Metropolitan St. Ity.

Co., 36 S.W. 62Ti, 135 Mo. 217.

Sup. 1904. Where plaintiff's injury in

an elevator was caused by a combination of

a metal projection and the opon side of the

elevator cage, it was proper to refuse an in-

struct ion that the jury should not consider
the fact that the elevator cage had no doors.

-Goldsmith v. Holland Bldg. Co., 81 S.W.
1112, 182 Mo. 597.

Sup. 1904. An instruction that 11 street

railway company is bound to exercise the

highest degree of care reasonably practicable
for the personal safety of its passengers,
and that such care should be used for the

purpose of safely operating its cnrs and
trains, in having its tracks and switch ap-

pliances kept in a reasonably good and safe

condition, and for such purpose it was bound
to exercise the highest degree of care rea-

sonably practicable in inspecting and keeping
its tracks, switch appliances, etc., in good
and reasonably safe working order and posi-

tion, was not misleading. Logan v. Metro-

politan St. Ry. Co., 82 S.W. 126, 183 Mo.
582.

Sup. 1907. In an action against a street

railway company for injury caused plaintiff
in leaping from a street car after an elec-

trical explosion on the front platform where
she was riding, it was proper to modify the

company's requested instruction that, if pre-
vious similar explosions were not of such
violence as to actually endanger passengers
riding on the front platform of the car upon
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which such explosions may have occurred, it

was not negligent to permit plaintiff to ride

upon the platform, by adding, after the?

word "occurred," "and were not of such char-

acter as to excite and frighten" such pas-

sengers, "whereby they would be likely to

jump off the car while in motion." William-

eon v. St. Louis Transit Co., 100 S.W. 1072,

202 Mo. 345.

In an action against a street railway

company for injury caused plaintiff in leap-

ing from a street car on an electrical explo-

sion in the controller box, it was proper to

modify the company's requested instruction

that if the company exercised proper care in

the Inspection of the electrical appliances,

and no defect was discovered, and the acci-

dent could not have been reasonably forseen

or prevented, and if the company exercised

all the care the law imposed upon it, and

discharged its full duty to plaintiff, she could

not recover, her injuries being attributed to

a legal accident, by adding "unless * * *

defendant's agents * * * were negligent in

permitting plaintiff to occupy a seat * * *

in close proximity to said controller box";
the evidence showing that the company knew
the danger incident to passenger's riding in

such place. Id.

Sup. 1907. In an action for injuries to

a passenger, an Instruction that there is no

evidence that defendant failed to provide prop-
er means to hold the grip of the cable train

firmly attached to the cable, and to stop the

same when not attached thereto, was proper-

ly refused, where there was slight evidence of

the first element of negligence named. Ros-

coe v. Metropolitan St. Ry. Co., 101 S.W. 32,

202 Mo. 576.

Sup. 1908. In an action against a street

railway company for injuries to a passenger,
where the evidence disclosed that defendant's

servants in charge of the car applied the

brake and reversed the power in their efforts

to stop it before reaching a railroad cross-

ing, but were unable to do so, and in conse-

quence it was struck by a railroad engine and

derailed, it was proper to charge that if de-

fendant was negligent in the management of

the car, and negligently maintained the car,

machinery, appliances, brakes, and running
gear thereof, and that in consequence there-

of he was injured, the Jury should find for

plaintiff. Beave v. St. Louis Transit Co., Ill

S.W. 52, 212 Mo. 331.

Sup. 1909. In an action for injuries re-

ceived by one who was caught between the car

and a railing extending parallel with the

track over a viaduct, the court instructed that,
if the jury found that plaintiff was a pas-

senger, defendant was bound to exercise the

highest reasonable practicable degree of care
of very prudent men engaged in the street

railway business to carry and receive plain-
tiff in safety, and any failure on its part was
negligence, and if the jury found that defend-

ant negligently allowed the railing to remain

dangerously close to the front of passing

cars, and that defendant's servants control-

ling the car negligently failed to stop the car

a reasonably sufficient time to permit plain-

tiff to get upon the car in safety, and that de-

fendant's servants negligently started the car

forward when they knew or should have
known that plaintiff was getting on, and

plaintiff was injured thereby, and if plain-
tiff was at all times exercising for his own
safety, such care as a reasonably prudent
man would exercise under the same circum-

stances, the verdict should be for plaintiff.

Meld, that while the jury might infer from
the instruction that the same degree of care
was required of defendant in the construc-

tion of Hs platform and railing as in receiv-

ing and carrying a passenger, yet, taken as
a whole, it is not misleading. Joyce v. Met-
ropolitan St. Ry. Co., 118 S.W. 21, 219 Mo.
344.

Sup. 1909. In an action for injuries re-

ceived while plaintiff was a passenger on
defendant's elevator, the court instructed

that if, when plaintiff approached the eleva-

tor, the door was open ; and plaintiff believed

the elevator was in service and entered it,

and the elevator started downward and there
was no person operating the elevator; that
if plaintiff attempted, on its starting down,
to leave said elevator, and in attempting to

do so was injured, and if the hydraulic ma-
chine operating the elevator was defective
and was so known to defendant, or by ordi-

nary care might have been so known, and the
descent of said elevator was directly caused

by the hydraulic machine being defective, and
if plaintiff, after the elevator started to de-

scend and by reason thereof, was seized with
alarm for her safety and had reasonable cause
to apprehend peril, and the appearance of

danger was imminent, leaving no time to de-

liberate, then their verdict must be for plain-
tiff. It was undisputed that the elevator was
an hydraulic elevator, and that the apparatus
controlling the lever for starting and stop-

ping the elevator had been removed or so

fixed as to be ineffective, thereby permitting
the elevator to ascend and descend without
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hindrance according to the weight or load on
the car and the counterweight or hydraulic
pressure on other parts of the elevator, and
that the operator had been operating the ele-

vator for some time prior to the Injury with-

out such apparatus, Held, that there was
evidence sufficient to justify the instruction.

Cooper v. Century Kcalty Co., 123 S.W. W8,
224 Mo. 701).

In an action for injuries while a passen-

ger on an hydraulic elevator, there was evi-

dence that the car and its counterweights and
the hydraulic pressure were evenly balanced,

and that to krep the car stationary, the op-

erating lever had to bo kept in constant mo-
tion back and forth; that tlr* elevator was

stationary when plaintiff and another person

stepped into it ; that there was no operator
in the elevator and that immediately upon
their stepping into it it began to descend.

Jlfld, that a requested instruction that there

was no evidence that the lever of the eleva-

tor, on account of any jarring caused by plain-

tiff and her companion stepping into the ele-

vator, was caused to move sufficiently to al-

low the elevator to descend, or that the lever

moved at all on account of such jarring was

properly refused. Id.

In an action for injuries to plaintiff while
a passenger on an elevator, there was evi-

dence to show that it was an hydraulic eleva-

tor ; that the elevator and the counterweights
balanced : that the apparatus around the lov-

er operating the elevator to hold and control

it had been removed or rendered inoiH'rative ;

that in order to stop the elevator and keep it

at a standstill the lever must be constantly

kept in motion. Held, that a requested in-

struction that there was no evidence that

the descent of the elevator was due to any
defect or defects in the machinery by which
said elevator was controlled was properly re-

fused. Id.

Sup. 1025. Instruction that carrier

would not be liable for icy condition of steps,

if cleaned at certain station, properly refus-

ed. Taylor v. Missouri Pac. K. Co., 270 S.W.

115, ail Mo. G04.

Instruction that carrier had no duty to

clean and remove ice from steps between cer-

tain stations properly refused. Id.

App. 1S70. In an action by a passenger

against a carrier for personal injuries, an in-

struction that defendant was bound to use

the "most iK'i'fect" material, and to construct

its appliances in the "most perfect manner,
which care and diligence can suggest," is er-

roneous, as requiring a degree of diligence
not required by the law; and such error is

not cured by the qualifying words, "consist-

ent with the business of building, repairing,
and operating," its vehicles. Yerkes v. Keo-
kuk Northern Line Packet Co., 7 Mo. App.
205.

App. 1S04. Where, in an action for per-
sonal injuries caused by plaintiff's dress

catching on a projecting bolt on the platform
of defendant's street car, instructions that

plaintiff must have been in the exercise of

reasonable care and diligence, that defend-
ant must have been negligent and careless
in operating the car with such projecting bolt,

and that in the exercise of a very high degree
of care might have known of such project-
ing bolt in time to have remedied it, and de-

fining the degree of care required, are not

subject to objection. Chartrand v. Southern

Hy. Co., 57 Mo. App. 425.

App. 1003. In an action by a street car

passenger for injuries sustained by the de-

railment of the ear at a switch, the petition

alleged that defendant's employes carelessly

suffered the car to leave the track and col-

lide with another car. There was evidence

of the condition of the track and switch, with
evidence that cars often loft the track at that

place. Defendant's testimony showed that

such accidents could be prevented by locking
the switch, field, that an instruction author-

izing the jury to find for plaintiff if defend-

ant's employe's in charge* of its tracks and
switches could have prevented the accident

was within the issues presented by the evi-

dence. Ileyde v. St. Louis Transit Co., 77

S.W. 127, 102 Mo. App. 5.TT.

App. 100r>. In an action for injuries to

a street car passenger, the court charged on

plaintiff's lichalf thai, if on an explosion oc-

curring in the car, followed by tire, plaintiff

became so alarmed that she endeavored to

escape and was injured in so doing, and the

explosion and burning of the car were occa-

sioned by any defect in the condition of the

car or apparatus, or by any improper man-
agement thereof, and if such defect or im-

proper management resulted from any negli-

gence on defendant's part for failure to ex-

ercise the highest degree of care, skill and
foresight, etc., the jury should find for plain-
tiff. The court, on defendant's behalf,

charged that if prior to the accident defend-
ant had employed competent inspectors to in-

spect the electrical appliances used on the

cars, and that such inspector had used a very
high degree of care in making reasonable in-
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spections of the car on which plaintiff was
injured a short time prior to her injury, and
that such inspection failed to disclose any de-

fect in the electrical appliances which were

apparently in a reasonably safe condition and
the accident in question could not have been

reasonably anticipated by the exercise of a

very high degree of care in inspecting the

car, etc., plaintiff could not recover. Held,
that such instructions were not contradic-

tory. Brod v. St. Louis Transit Co., 91 S.W.

1)1)3, 115 Mo. App. 202.

App. 1007. In an action for injuries to

a street car passenger by a defect in the floor

of a car. an instruction that. If the car was

inspected on the day il was sent out and was
found in a safv condition with respect to a

tnip door forming a ptirt of the floor through
which plaint ill* fell, then the allegation of

defendant's negligence in maintaining the

door was not sustained by the evidence, was

properly refused as basing defendant's lia-

bility on the question of inspection, regard-

less of the character thereof. Jorden v. St.

Louis & M. K. K. Co., 90 S.W. 402, 122 Mo.

App. 330.

App. 1908. A request to charge that, if

a carrier's car platform and steps lHcaine

icy eii route, which caused plaintiff to fall

therefrom as he was about to alight, the

jury would not be authorized to find that

defendant's employes wore negligent in not

removing or attempting to remove the ice

after the train arrived at plaintiff's station

before permitting passengers to alight, was

properly refused, as conditions might arise

under which it would be the carrier's duty
en route to remove ice from the steps of it8

cars for the safety of passengers. Haas v.

St. Louis & S. F. It. Co., 10(J S.W. 500, 128

Mo. App. 70.

A request to charge that carriers of pas-

sengers are not insurers, and are not re-

quired to keep up a continuous inspection of

their appliances en route, and are not re-

sponsible for accidents resulting from agen-

cies over which they have no control, such

as storms en route, etc., and that, if the

ice and snow accumulated on the car platform,
which caused plaintiff to fall, on route, and
was due to the weather prevailing, then the

carrier was not negligent iu failing to remove
the ice and snow en route, or at destination

before permitting passengers to alight, was
properly refused, since, whether the carrier

was bound to remove ihe snow and ice so ac-

cumulated, was dependent on the existing cir-

cumstances, and whether it was apparent to

a reasonably prudent person that passengers
could not get on or off the cars in the exer-
cise of reasonable care without danger of

falling, unless the platform and steps were
cleared. Id.

App. 1912. An instruction authorizing
recovery if the carrier failed to supply heat
to keep the car reasonably warm for its pas-
sengers held riot misleading. Itoark v. Mis-
souri Piic. Ky. Co., 147 S.W. 400, 103 Mo. App.
705.

Ap?. 1924. In passenger's action for In-

jury, instruction that plaintiff could not re-

cover merely because the transom of one of
-defendant's cars broke, causing unusual move-
ment of the car, and that it was the jury's

duty to determine whether such breaking
could have been foreseen or anticipated, and,
if the defect which caused the break was a

hidden one, then defendant was guilty of no

negligence, was misleading and confusing,
and its refusal was not error. Mulderig v.

Wells, 2r>7 S.W. 10GO.

In passenger's action for injury, an in-

struction that it was jury's duty to determine
whether the breaking of a transom could

have been foreseen or anticipated, and. if the

defect which caused the break was a hidden

one, or such as could not have been seen or

found on examination, then defendant was
guilty of no negligence in connection with the

breaking of the transom, did not properly
state the degree of care required of defendant,
and its refusal was not error. Id.

App. 102G. Instruction defining vis ma-
jor held not erroneous, as requiring carrier

to exercise highest practicable care and fore-

sight to anticipate vis major. Whitlow v.

St. Louis-San Francisco Hy. Co., 282 S.W.
.
r
>2o, certiorari quashed (1027) State ex rel.

St. Louis & S. F. K. Co. v. Danes, 200 S.W.
425.

Instruction requiring carrier to keep its

bridge in repair so as to secure, in so far as

reasonably vigilant human foresight could

do, safety of its passengers, livid not errone-

ous, as requiring carrier to exercise larger
measure of diligence than law requires. Id.

App. 1927. In passenger's action against

railroad for injuries from block thrown up
by train, instruction that railroad was not

required to guard against extraordinary oc-

currences held properly refused. Thomas v.

St. Louis-San Francisco Ky. Co., 203 S.W.
1051.
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(9). Management of conveyance*
in general.

Sup. 1003. Where, in an action by a

street car passenger for injuries for alleged

negligence of defendants in bringing tbeir

cars in close proximity while meeting on a

curve, there was some evidence that the car

of the other company stopped after entering
the curve at a point where the danger was

greatest, an instruction that such company
was not liable, if at the moment of the acci-

dent its car was not passing through the

curve, was properly refused, because au-

thorizing a verdict for it if its car had stop-

ped after entering the curve. Parks v. St
Louis & S. Ry. Co., 77 S.W. 70, 178 Mo. 108,

101 Am. St Rep. 425.

Sup. 1006. In an action against a street

railroad for injuries to 11 passenger, the pe-

tition alleged that the car in which plaintiff

was riding was permitted to run upon n

curve at an excessive and dangerous rate of

speed and to strike the curve with sudden
and unusual force, and there was evidence

that the car did strike the curve with violence.

The court instructed for plaintiff that, if the

car struck the curve with violent and un-

usual force, etc., plaintiff was entitled to re-

cover, and instructcHl for defendant that

plaintiff was required to prove by the greater

weight ( f evidence that her injuries were
caused by the car entering the curve at a

rapid and excessive speed, and by striking
the curve with violent and unusual force.

Held that the instruction given for plaintiff

was not erroneous on the ground that it did

not expressly require the jury to find that

the car was being run at a "rapid, excessive,

and dangerous rate of speed." Chadwick
v. St. Ixmis Transit Co., 93 S.W. 798, 195 Mo.
517.

Sup. 1918. In action against street rail-

way by girl passenger who jumped from car

moving backward down incline, held, that

court improperly refused defendant's request-
ed instruction that, if some one other than

employe's on the car released brakes, plaintiff

could not recover. Delfosse v. United Rys.
Co. of St. Louis, 201 S.W. 800.

Sup. 1925. Excessive speed, proximate
cause of injuries, entitles plaintiff to recov-

ery, in absence of contributory negligence.

Unterlachner v. Wells, 278 S.W. 79.

App. 1901. In an action against a rail-

road for injuries to a passenger, a charge to

find for plaintiff, if defendant started a train

of cars containing stock accompanied by plain-

tiff while it was yet dark along the southern

track of defendant's railroad, without a light
or any person on the front to avoid collision,

if such conduct was not that of an ordinarily

prudent person under similar circumstances,
as it simply enumerated the elements on
which plaintiff was entitled to recover, was
proper, and did not give undue prominence to

any facts.- Fleming v. Kansas City Suburban
Belt R. Co., 89 Mo. App. 129.

App. 1904. In an action against a street

railway company for injuries alleged to have
been caused by negligence in leaving a gate
on the rear platform, through which plaintiff

fell, in a condition in which it was liable to

open, and in which there was no allegation or

proof that the gate broke, the use of the words

"giving away," with reference to the gate, in

the instructions, was not erroneous, as they
did not refer to a fracture, but to disconnec-

tion from position as a barrier. Aston v. St.

Louis Transit Co., 79 S.W. 999, 105 Mo. App.
226.

App. 1908. Where, in an action for in-

juries to a passenger, the only negligence re-

ferred to in the operation of the cars was that

of suddenly starting the car that plaintiff was
on, and of failure to stop the passing car, so

as to avoid striking him, and the latter ele-

ment was specifically withdrawn from the

jury's consideration, an instruction authoriz-

ing a recovery unless the jury believed that

defendant's servants in managing the cars

were not guilty of "any negligence" in causing
the injury was not objectionable as mislead-

ing the jury to charge defendant with some
act of negligence other than that submitted.

Spaulding v. Metropolitan St. Ry. Co., 107

S.W. 1049, 129 Mo. App. 607.

App. 1909. An instruction, assuming that

the operation of a train around a curve "at

an unusually high rate of speed" was negli-

gent, is erroneous, as a speed may be safe,

though unusual. Flucks v. St. Louis, I. M. &
S. Ry. Co., 122 S.W. 348, 143 Mo. App. 17.

=321 (1O). Can Ing: pa Mender to fall
from train.

Sup. 1904. Where, in an action by a pas-

senger for injuries sustained in a railway col-

lision, the evidence showed that, because of

the crowded condition of the car, the passen-

ger was standing on the front platform, and
that when the danger of a collision was im-

minent a panic ensued, and he was pushed off

by people attempting to escape, and fell to the

ground an instant before the collision, an in-

struction imposing on the carrier the duty of

carrying the passenger safely as far as it was
capable by human care to do, making it liable
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for the slightest neglect, and stating that,

where a collision results from two cars being
run in opposite directions on a single track,
the carrier is prima facie negligent, was not

erroneous, because based on the theory that

the passenger was injured by the collision of

the cars. Magrane v. St. Louis & Suburban
Ry. Co., 81 S.W. 1158, 383 Mo. 119.

Sup. 1025. Instruction that passenger
could not recover if not thrown by Jolt but

by another passenger crowding him held mis-

leading. Carlson v. Wells, 276 S.W. 26, 42
A. L. R. 1319.

App. 1903. Plaintiff's evidence tended to

show that he was standing on the steps of the

rear platform of defendant's street car while
it was crossing a railroad track, having in-

tended to get off before the car started to

cross, and that the conductor, who had gone
ahead to see that no railroad cars were ap-

proaching, boarded the car at the rear plat-

form, while it was in motion, and in so doing
collided with plaintiff and interfered with his

footing, throwing him to the ground. The
court instructed the jury that they must not

infer the conductor's negligence from the

mere fact that he struck plaintiff as the lat-

ter was getting off or standing on the car.

Held erroneous, as leaving out of view the

fact that the conductor interfered with the

plaintiff's footing on the steps in boarding the

car. Fleming v. St. Louis & S. Ky. Co., 74 S.

W. 382, 101 Mo. App. 217.

App. 1005. Where plaintiff was injured

by being thrown from a street car by the sud-

den stopping thereof, and there was evidence

that passengers sitting in seats were thrown
over and upon other seats, a requested in-

struction that the simple fact that the car

when stopped may have "jerked or slowed up
some," having a tendency to cause persons not

holding to the car to be thrown forward,
would not authorize a recovery, even if plain-

tiff fell therefrom and was injured on ac-

count of such stopping of the car, was prop-

erly refused. Willis v. St. Joseph Ry., Light,
Heat & Power Co., 86 S.W. 567, 111 Mo. App.
580.

Where, in an action for injuries to a pas-

senger by being thrown from a street car by
a sudden stop, there was no evidence that any
of the passengers jumped from the cars, or
were attempting to alight, prior to defend-
ant's attempt to stop the cars, an instruction

that if there was a fight or commotion on the
cars at the time, and the passengers became
excited and were jumping therefrom while
the cars were in motion, and such passengers

cried out "Fire!" or "Fight!" or "Stop the
Cars!" it was the duty of defendant's serv-
ants to stop the cars in the shortest time, hav-
ing due regard to the rights and safety of

passengers thereon, was properly refused.
Id.

App. 1914. In an action for personal in-

juries where there was evidence that plaintiff
was thrown from the car by a sudden start, or
was pushed off by other passengers, an in-

struction excluding defendant's liability for
its negligence in suddenly starting the car
held properly refused. Stoltze v. United Rys.
Co. of St. Louis, 166 S.W. 1102, 183 Mo. App.
304.

$=321 (11). Sadden Jerk*, lurches, or
JoltM.

Sup. 1891. A boy 12 years old was
thrown from a street car, and injured. He
was standing on the step of the front plat-

form, and testified that he was thrown from
the ear by a suden jolt, after the driver had
put his term in a rapid run. Held, that a
charge that if the boy was injured, as charged
in the petition, by the negligence of defend-

ant, the verdict should be for the boy, but, if

he was injured by his own carelessness in

jumping from the car while in motion, the
verdict should be for defendant, was mislead-

ing, and liable to divert the jury from the

question whether it was negligence for the

boy to stand on the platform. Willmott v.

Corrigan Consul. St. Ry. Co., 16 S.W. 500, 106
Mo. 535, judgment affirmed by court in bane,
17 S.W. 490, 106 Mo. 535.

Sup. 1901. Where, in an action for inju-
ries received in a railway collision, the peti-
tion alleged that the plaintiff was thrown for-

ward by the concussion, and had his leg
crushed between the door of the car and the
door jamb, and the evidence showed that the

plaintiff was thrown forward and partially
out of the car while standing in front of the
side door thereof, and defendant requested an
instruction that the jury should find in its

favor unless they found that the plaintiff was
thrown forward "from his seat" and injured,
the striking out of the words "from his seat,"
was not error. Chitty v. St. Louis, I. M. &
S. Ry. Co., 65 S.W. 959, 166 Mo. 435.

Sup. 1904. Where, in an action for in-

juries to a passenger on a street car, the cause
of the injury was alleged to be the sudden,
violent stopping of the car, and there was
some evidence that after the accident a bolt

or piece of iron of some kind was taken from
the slot rail, it was proper not to restrict the

jury to finding negligence as to the presence
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of a bolt or piece of iron In the roll. Redmon
v. Metropolitan St. Ry. Co., 84 S.W. 20, 185

Mo. 1, 105 Am. St. Rep. 558.

Sup. 1909. After the giving of an in-

struction that plaintiff could recover if the

car stopped in response to his signal, and that

it was then negligently started with a jerk,

causing him to fall, it was error to give an-

other instruction that plaintiff could recover

though the car was not stopped, and that

plaintiff was warned by the motorman not to

get on and plaintiff was injured in attempt-
ing to board the car while running at full

sp:od by being dragged an unnecessary dis-

stance, and this contributed to the cause of

his injury; the two causes of injury being so

inconsistent that they could not contribute

with each other to produce the injury.

Graefe v. St. Louis Transit Co., 123 S.W. S35,

224 Mo. 232.

Sup. 1010. Where plaintiff claims that

his injuries were caused by a jerk of the car,

and testifies as to the jerk and how he fell,

etc., an instruction on negligence in jerking
the car is properly given, though by plaintiff's

own testimony there was nothing to show
that the o]>eratives of the car had breached
their duty, and the doctrine of res ipsu loqui-

tur (lid not apply, since the jury might infer

broach of duty from the facts testified to by

plaintiff. Setzler v. Metropolitan St. Ry. Co.,

127 S.W. 1, 227 Mo. 454.

Sup. 1027. Instruction that street car

company was not liable to passenger if jolt

causing injury was necessarily incident to

starting held erroneously misleading. Laible

v. Wells, 200 S.W. 428, 317 Mo. 141.

App. 1005. Where there was evidence

that the street car in which plaintiff was rid-

ing at the time she was injured was started

with a jerk, that too much power was ap-

plied and that in such case there was more
likelihood of an explosion such as occurred

than when the power was proj>erly applied,

it was proper to direct the jury's attention

to the management of the car and charge that

if the explosion and fire were caused by the

mismanagement of the motorman, plaintiff

was entitled to recover. Brod v. St. Louis

Transit Co., 91 S.W. 993, 115 Mo. App. 202.

App. 1907. In an action for injuries to

plaintiff while alighting from a car, testi-

mony that the train jerked in a violent, un-

usual, and extraordinary manner was suf-

ficient to justify an instruction as to defend-

ant's liability in such case, though there was
other testimony flatly denying this, and en-

deavoring to show that the manner in which
the engine and ears were coupled precluded
the possibility of starting the train with a
jerk. I loud v. Chicago, B. & Q. Ry. Co., 99 S.

W. 30, 122 Mo. App. 207.

App. 1013. An instruction in an action

against a street car company for personal in-

juries, which hypothesized facts constituting
negligence in law, need not require a finding
that the sudden starting of the car was negli-

gence. Fields v. Metropolitan St. Ry. Co.,
155 S.W. S45, ICO Mo. App. U24.

App. 1015. An instruction in an action
for injuries to a street car passenger Jicld de-

fective for failure to submit issue whether the
car men know that the passenger had arisen
from her seat when a jerk was made.
Schwaneiifeldt v. Metropolitan St. Ry. Co.,
170 S.W. 100S.

App. 1015. Instruction as to negligence,
if it was dangerous to board car, held proper-
ly refused ; it not hyiMrthesi/Jng knowledge
of danger or that an ordinarily prudent per-
son would have done what was done. Lind-

say v. St. Louis & II. Ry. Co., 178 S.W. 270.

Where recovery was sought on theory
that jolt was unusual, refusal of instruction
that then* was no evidence that those making
a coupling knew a person was boarding a.

car hci'd not reversible error. Id.

App. 1910. In action for injury to pas-
senger from sudden jerking of mixed train,
an instruction, requiring defendant to rebut

plaintiff's prima facie casts lo show that the
sudden stop and jolting "was caused by an
inevitable accident which could not be avoid-

ed, or from some cause which human precau-
tion and foresight could not have averted,"
should be modified to require of defendant
only the highest degree of care. Provance v.

Missouri Southern R. Co., ISli S.W. 055.

App. 1017. An instruction to find for

plaintiff passenger if defendant railroad neg-
ligently jerked its train forward so as to
throw plaintiff attempting to alight off car,
etc., licld erroneous, where train was a
freight, and evidence was conflicting whether
jerk was incident to attempt to stop or to go-
ing forward after stop was abandoned.
Patterson v. Lusk, 100 S.W. (55.

An instruction that, if plaintiff passenger
was injured when alighting at station by jerk
ordinarily incident to operation of freight
train, to find for defendant, is erroneous, since
it might excuse a jerk in starting train for-
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ward after attempt to stop was prematurely
abandoned. Id.

App. 1920. Though the petition alleged
that defendant negligently and carelessly
caused and permitted its street car to l*e mov-
ed and jerked in a sudden, violent, and
unusual manner causing plaintiff to be thrown
down, an instruction submitting the question
whether defendant "negligently" caused the
car to be moved and jerked in a sudden and
violent manner was not erroenous because of

the omission of the word "unusual." Fletch-

er v. Kansas City Rys. Co., 221 S.W. 1070.

App. 1920. An instruction, requiring the

jury to find the defendant's servants in charge
of the car caused or permitted the car to

suddenly and violently start with a jerk with
such force as to throw some one who was rid-

ing in the inside of the car against the glass
entrance door, and that in so doing the said

servants acted negligently and that the glass
was thereby broken from the door, was equiv-
alent to requiring the jury to find that there

was unusual and extraordinary jerk. l^ay-

cock v. United Rys. Co. of St. Louis. 227
S.W. xstt, certified questions answered (Sup.
u)2i) 2:',r> s.w. 91.

App. 1!)2S. Keq nested instruction, as

modi lied, to effect that, if skidding of bus,

causing passenger's injuries, occurred with-

out negligence, passenger cannot recover, held

correct- -ITcidt v. People's Motorbus Co. of

St. Louis, !) S.W.(2<1) <;r>().

App. 102N. Instruction that, if intend-

ing passenger fell because of jerk incident to

(pern ting motorbus, verdict must be for bus

company, held error because barring recov-

ery for unusual jerk. Altheiiner v. People's
Motorbus Co. of St. Louis, S.W.(2d) 97G.

<3a.'t21 (12). rolllMlnn or derailment.

Sup. IS!)!). In nn action for the death of

a passenger caused by the car in which he
was riding colliding with nn obstruction on
the track, an instruction that the carrier is

liable if its servants in charge of the car saw
the obstruction in time to stop the car and
avoid the danger, or could, by the exercise of

the care required of them, have seen it in

time to stop the car, followed by an instruc-

tion as to the degree of care required of a

carrier, is not erroneous as requiring the

carrier's servant to stop the car when he saw
the obstruction, though too late to avoid the

injury. Sweeney v. Kansas City Cable Ry.
Co., 51 S.W. (JS2, 150 Mo. 385.

Sup. 19(W. Plaintiff was injured in a .

collision between an electric car on which ho

was riding and a car on which the president
of defendant company was riding. The court
refused to instruct that if, shortly before
the president's car reached a certain point its
motorman asked the motorman on a passing
south-bound car if the latter car was the
last car out, and was answered that there
was one more car, and defendant's president
understood the answer to be that the car was
the last one out, and, relying on said advice,
gave orders for his car to proceed, and if the
collision was due solely to the president's
misunderstanding of such answer, and such
misunderstanding was purely accidental, and
did not constitute negligence, the verdict
must be for defendant. Held properly re-

fused, where the president himself testified
that he knew there were nine cars on
the road, and that only eight had passed.
ITennessy v. St. Louis & S. Ry. Co., 7,3 S W.
10*2, 173 Mo. SO.

The instruction was properly refused
; it

appearing that the president's car was not a
regular car on that part of the road, and
there being nothing in the record to show
that the manager or any motorman knew it

was coming out. Id.

The instruction was properly refused
when* the collision occurred on ladies' day
at certain races, when the cars were crowded,
and all tbe cars were needed to handle the
crowds. Id.

The instruction was properly refused
where the president testified that it was the
duty of the manager of the road to regulate
the running of the cars, and to notify motor-
men of the cars that were on the road. Id.

Sup. 1907. In an action for injuries to a
street car passenger, an instruction that if,
before plaintiff reached her destination, the
car left the track and struck a post, causing
plain-tiff to be thrown from her scat and sus-
tain the injuries complained of, she was en-
titled to recover, unless defendant showed
by a greater weight of evidence that it could
not have prevented such derailment by the
exercise of the highest degree of car employed
by a very careful railroad under the same or
similar circumstances in maintaining its

tracks in the same condition, and in the
management and control of cars, etc., was
proper. ()'C,ara v. St. Louis Transit Co
103 S.W. 54, 204 Mo. 724, 12 L. It. A. (N. S.)

840, 11 Ann. Cas. 850.

Sup. 1909. In an action for injuries to a
passenger in a collision between cable trains,
a portion of an instruction, requested by de-
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fendant, declared that if the Jury believed

from the evidence that the injuries sustained

by plaintiff were merely the result of accident

no matter how produced, other than by neg-

ligence of defendant's servants "in charge of

the train/' then plaintiff cannot recover, etc.

Held, that there was no error in striking out

the words quoted, as the proof not only cover-

ed acts of the servants in charge of the train,

but other acts which might have caused the

accident. Price v. Metropolitan St. Ry. Co.,

119 S.W. 932, 220 Mo. 435, 132 Am. St. Rep.
588.

Sup. 1020. In common parlance, the

word "flag." when used as denoting a signal,

docs not necessarily mean the actual use of

a flag, but by figure of i>eech the word ia

used in the secondary sense and signifies a

signal given as with a flag, that is to say,

as by a waving of the hand for the purpose
of communicating information; and, in an
action by a passenger for injuries received

in a collision at a crossing of a street rail-

way and a railroad, court did not err in sub-

mitting the question whether defendant's

servants failed and neglected to "flag said

crossing," it being the duty of the conductor

to go forward to the crossing and ascertain

whether or not his car could safely proceed

and, if so, then to wave to the motorman to

proceed. Bergfeld v. Kansas City Rys. Co.,

227 S.W. 100, 285 Mo. 054.

Sup. 1922. In action against street rail-

way for injuries to a passenger in a collision,

an instruction that plaintiff was not required
to prove the cause of the collision, but that

the burden of proof was cast on defendant to

rebut the presumption of negligence, "and

that the injury, if any, to plaintiff was oc-

casioned by inevitable accident that could

not, by the exercise of the utmost human fore-

sight, knowledge, skill, and care, have been

prevented by the defendant," imposed on de-

fendant a greater burden than that required

by the law, as the highest degree of care

practicable among prudent and skillful men
is all that is required. Walquist v. Kansas

City Rys. Co., 237 S.W. 493.

Sup. 1924. In passenger's action for in-

juries from collision of street cars, instruc-

tion failing to require the jury to find that

defendant had notice of defective brake valves

prior to the accident was not erroneous,

though plaintiff unnecessarily proved notice,

in view of presumption of negligence. Kinch-

low v. Kansas City, K. V. & W. Ry. Co., 204

S.W. 416.

Sup. 1927. In passenger's action for in-

juries against railroad and brick company

whose employee opened switch, instruction to

find for latter if engineer should have seen

open switch in time to stop held not error.

Hulen v. Wheelock, 300 S.W. 470, 318 Mo.
502.

App. 1907. In an action against a street

railway for injuries received by plaintiff in a
collision, an instruction that, if plaintiff re-

ceived his injuries as the result of some oc-

curence which careful men in the situation of
defendant's agent would not, have reasonably
anticipated, then such occurrence is what,
in law, is termed an "accident," and defend-
ant was not liable, was misleading; an ac-

cident being something unexpected and un-
avoidable. Hunt v. Metropolitan St. Ry. Co.,
103 S.W. 1088, 126 Mo. App. 79.

App. 1908. An instruction, in an action

against a carrier for injuries to a passenger
by the derailment of the coach, that, if the

injury was the result of an accident, the ver-

dict should be for defendant, was properly
refused for failing to state that the accident

was inevitable or unavoidable. Skiles v. St.

Louis, I. M. & S. Ry. Co., 108 S.W. 10X2, 130
Mo. App. Ki2.

App. 1010. Where the evidence in an ac-

tion for injuries to a passenger in a collision

with a metal tower near the track in a public

square, showed that two cars were in the

train, that one left the track near the public

square, and the other at the tower, an in-

struction limiting the inquiry to the derail-

ment of the car, but not saying which car,

was properly refused as confusing and mis-

leading, since the trailer car might have left

the track without any defect in the track or

fault on the part of defendant, and yet the

subsequent conduct in not stopping the car
before it reached the tower might make the
defendants liable. Wolven v. Springfield
Traction Co., 128 S.W. 512, 143 Mo. App.
643.

App. 1920. Where passenger on street

car, suing for personal injuries, charged gen-
eral negligence, but proved only specific acts,
in that defendant's servants failed to as-

certain if there was any train closely ap-

proaching the crossing, where the car was
struck by a freight train, court did not err

in charging the jury that, if defendant failed

to use the highest degree of care in any partic-
ular plaintiff could recover. Bergfeld v.

Dunham, 228 S.W. 891.

In an action by a street car passenger to

recover for injuries suffered in a collision be-

tween street car and freight train, where
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street railway strenuously contended that

plaintiff was injured through the negligence
of the railroad company, and submitted nu-

merous instructions to the Jury on that theory,

court did not err in charging that any negli-

gence of the railroad company did not relieve

the street railway of using that degree of care

for plaintiff's safety set out in the other

instructions given, and that if such negli-

gence, if any, caused or directly contributed

to cause injuries to plaintiff, the latter was
entitled to recover. Id.

App. 1924. In an action against a street

car company for injuries to passenger from

collision with a truck, an instruction sending
the case to the jury without telling them
what acts would constitute negligence, nor in

what respect defendant was negligent, held

not erroneous, since negligence was presumed
under the res ipsu loquitur rule. (Jibson v.

Wells, 258 S.W. 1.

App. 1924. In an action against a street

railway company for injuries to a passenger
in a collision between a street car and a mo-

tor truck, an instruction authorizing a verdict

against defendant if the motorman negligent-

ly failed to exercise the highest degree of care

and thereby directly contributed to cause the

collision, held not error as authorizing a ver-

dict for plaintiff on a general finding of neg-

ligence on any theory evolved by it without

regard to I lip evidence: it being defendant's

duty, under the res ipsa loquitur rule, to show
that the collision did not occur through any

negligence on its part. -Cecil v. Wells, 259 S.

W. H44, 214 Mo. App. 193.

(1). Management of elevator*.

Sup. 1909. In an action against the own-

ers of an office building who ran passenger
elevators for injury to a passenger on the

elevator, the instructions given held to prop-

erly present the law of the case. Cooper v.

Century Realty Co., 123 S.W. 848, 224 Mo.

709.

Sup. 1921. An instruction in general

terms that if the jury found that defendant

failed to exercise the highest practicable de-

gree of care in the maintenance of his ele-

vntor, and as a direct result thereof cables

broke and the elevator fell and plaintiff was

injured thereby, verdict must be for the plain-

tiff, was not erroneous for not requiring find-

ing on the specific acts of negligent conduct,

as to which plaintiff had offered evidence.

Reel v. Consolidated Inv. Co., 236 S.W. 43.

caused by the premature starting of the car

before plaintiff had time to alight, an instruc-

tion that it was the operator's duty to stop
the elevator at the floor in question a suf-

ficient length of time to enable any passenger
desiring to alight, "in the exercise of ordi-

nary care to do so," was erroneous; the

operator being only bound to hold the car

a reasonable time for passengers to "alight

or Indicate their intention to do so." Becker
v. Lincoln Real Estate & Building Co., 93 S.

W. 291, 118 Mo. App. 74.

App. 1912. An instruction authorizing

recovery whether plaintiff's child fell or walk-

ed from a passenger elevator held not error.

Howard v. Scarritt Estate Co., 144 S.W.

185, 161 Mo. App. f>52.

=a321 (14). Setting down paenarers la
Mineral.

Sup. 18S5. An instruction, in an action

against a carrier for injuries to a passenger
that defendant was bound to exercise the

highest degree of care in carrying plaintiff

from the place where he entered the train to

the place of his destination, and to deposit
him safely at the latter place, and that plain-

tiff had a right to rely upon the directions

and actions of the servants in charge of the

train as to when it arrived at the station, was
not objectionable as imposing too great a

degree of diligence on defendant, where the

instruction also stated hypothetlcally the

facts upon which the plaintiff might re-

cover. Leslie v. Wabash, St. L. & P. Ry. Co.,

88 Mo. 50.

Sup. 1903. Where a street car company
was entitled to an instruction that it was not

guilty of negligence unless a car had "stop-

ped" when a passenger attempted to alight,

the use of the term "stopped still" was no
abuse of the right. Peck v. St. Louis Transit

Co., 77 S.W. 736, 178 Mo. 617.

Sup. 1915. An instruction that if the

conductor, in addition to warning plaintiff

not to step from the car before she alighted

therefrom, "exercised reasonable care to pre-
vent her from alighting therefrom," she

could not recover, was not error. McHugh
v. St. Louis Transit Co., 88 S.W. 853, 190

Mo. 85.

Sup. 1915. In an action by a passenger
hurt in alighting, a charge that the fact of

injury should not influence the verdict was
improper. Walker v. Quincy, O. & K. C. R.

Co., 178 S.W. 108.

App. 1906. Where an injury to a passen- App. 1888. In an action against a street

ger of an elevator was alleged to have been railroad for injuries to an alighting pas*

Consult Pocket Part for later cases. For explanation, see page ill.

6 MoD-27



CARRIERS 6MD418

or, a charge ignoring the issue as to

whether defendant'** servants knew of plain-
tiffs desire to leave the car was erroneous.
McDonald v. Kansas City Cable Ry. Co., 32
Mo. App. 70.

App. 1009. Where, in an action for in-

juries to street car passenger plaintiff did not

allege that west side of street intersection

was customary stopping place for discharge
of east-bound passengers, instruction for

defendant that if jury believed regular stop-

ping place was on east side and, if injuries
were caused by attempt to alight before such

point was reached, while car was in motion,
she could not recover, was error. Groshong
v. United Rys. Co. of St. Louis, 121 S.W.
1084. See Carriers, @34S(7) in this Digest.

App. 1012. An instruction in an action
for injuries to a street car passenger while

alighting field not misleading. lirown v. Met-

ropolitan St. Ry. Co., 143 S.W. 5(51, 101 Mo.
App. 1>3G.

App. 1015. In a passenger's action

against a street railroad for personal injury
while alighting, an instruction that defendant
w*as liable for all injuries resulting from
"slight" negligence /ir/rf erroneous. Davis
v. Metropolitan St. Ry. Co., 177 S.W. 1007.

(15). Starting; or moving our while
pa MScither is nli^litiu^.

Sup. 1SS1. In an action against a rail-

road for injuries sustained by plain till in

alighting from a train, owing to the starting
of the train, the court refused to instruct

that, if the jury believed from the evidence
that the train stopped long enough to enable

plaintiff to get off safely, then they should
find for defendant. Held, that such instruc-

tion was properly refused, since its phrase-
ology was such as to exempt defendant from
liability, although guilty of negligence proxi-
mal ely contributing to produce the injury
after becoming aware of the concurring neg-
ligence of plaintiff. Straus v. Kansas City,
St. J. & C. B. R. Co., 75 Mo. 185.

Sup. 1883. Instructions in an action by
a passenger for injuries caused by the start-

ing of the train while she was alighting
examined, and held to be objectionable,

though i>erhaps not fatally defective. Clot-

worthy v. Hannibal & St. J. R. Co., 80 Mo.
220.

Sup. 1884. In an action for injuries to

a passenger, alleged to have been caused by
the negligence of the railroad company in

starting the train before she had time to

alight therefrom, an instruction that the

railroad company was bound to exercise the
"strictest vigilance" in carrying such pas-
senger to her destination was not erroneous,
as requiring a higher degree of care and
vigilance in reference to passengers that the
law imposes. Waller v. Hannibal & St. J.

R. Co., 83 Mo. G08.

Sup. 1888. In an action for injuries sus-

tained in getting off a train, an instruction

that, if the train did not stop long enough to
allow plaintiff to get off, and while she was
standing on the platform defendant's brake-
man pulled her off, whereby she was injured,
then plaintiff can recover, is not defective,

where, in another paragraph, the court told

the jury that, under such a state of facts,
the plaintiff could not recover if guilty of

contributory negligence. Owens v. Kansas
City, St. J. & C. I?. 11. Co., 8 S.W. 350, 05 Mo.
109, (> Am. St. Rep. 80.

Sup. 1SOO. The court instructed the jury
that plaintiff was entitled to a verdict if

they should find inter alia that defendant's
servants "did not stop a sufficient length of

time to permit the plaintiff, acting with rea-

sonable care and diligence for one of bis

years, to alight in safety." 7/r/tf, that this

did not require a finding that there 1 was a

complete stop. Ridenhour v. Kansas City
Cable Ry. Co., 14 S.W. 700, 102 Mo. 270, af-

Ifiruiing judgment 13 S.W. SSO, 10L> Mo. 1270.

There is no substantial difference in

effect between the terms "ordinary care" and
"reasonable care'' as the latter was used in

said instruction. Id.

Sup. 1S03. In an action by a passenger
-i gainst a. street-car company for injuries sus-

tained by a sudden starting of the car while

plaintiff was in the act of alighting, an in-

struction that "defendant owed to plaintiff
the duty of exercising the utmost care and
vigilance to permit her to alight in safety"
was proiverly refused, as it states the degree
of care required of defendant too broadly.
Jackson v. Grand Ave. Ry. Co., 24 S.W.
10L>, 118 Mo. 100.

Sup. 1000. In an action against a street-

railway company for injuries to plaintiff
caused by suddenly starting a car on which
he was a passenger after slowing it down
to allow him to alight, indefinitcness in in-

structing that it was the duty of defendant's
servants to exercise a high degree of care to
so control its cars as to enable plaintiff to

alight safely at his point of destination is

cured by also instructing that, if plaintiff

signified his desire to stop at a certain street,
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and the usual place of stopping at such street,

for a car going north was at the north cross-

ing, then the gripman, in the exercise of a

high degree of care, was not required to slow

up or attempt to slop south of such north

crossing, though plaintiff left his seat, and got

down on the running hoard. (2 race v. St.

Louis 11. Co., 50 S.W. JlL'l, 150 Mo. ii!)3.

Where, in an action against a street-rail-

way company for injuries caused plaintiff by

suddenly starting a car on which he was a

passenger after slowing it down to permit him
to alight, the court instructs that it was the

defendant's duty to so control its cars as to

enable plaintiff to alight in safety at his

point of destination, and the evidence shows

the accident to have occurred before the

destination was reached, it is proper to re-

fuse a modifying instruction, asked by de-

fendant, that it was not defendant's duty to

begin stopping the car as soon as plaintiff

signified his desire to get off, nor as soon as

he got down on the running board. Id.

Sup. 1!)03. An instruction that the neg-

ligence charged is that the conductor of de-

fendant's car stopped it to permit plaintiff to

alight, and \\hile she was alighting suddenly

started it, throwing her down and injuring

her, is not objectionable MS placing stress on

the stopping of the car as part of the act of

negligence.- Peck v. St. Louis Transit Co.,

77 S.W. 7,'5(i, 17S Mo. 017.

Sup. lUl)."). In an action for injuries to

a passenger in alighting from a car, an in-

struction that the only charge which plaintiff

brings against defendant is that the car had

come to1 a full stop for the purpose of letting

plaintiff get off, and those in charge, being

defendant's employes, negligently started the

car with a sudden motion while plaintiff was
in the act of getting off, and in determining
defendant's liability the jury must not con-

sider any other question of negligence, was not

erroneously modified by striking out "for the

purpose of letting plaintiff get off." Mc-

Caffery v. St. Louis & M. R. R. Co., !>() S.W.

810, 102 Mo. 144.

App. 1S8S. In an action by a passenger

against a street railway company for negli-

gence, Held, under the circumstances, that it

would have been proper for the court to give

defendant's instruction on the subject of ac-

cident or misadventure. Blair v. Mound City

Ry. Co., 81 Mo. App. 224.

App. 1880. In an action against a rail-

road company for personal injuries to a pas-

senger, alleged to have been caused by neg-

ligence of defendant's servants in instructing

plaintiff to alight from the train at a certain

point while the train was in motion, an in-

struction that if the jury should find that the

conductor or brake-man directed or advised

plaintiff tr> get off the train, and that such
direction or advice was given at a time and
in a manner calculated to make a man of or-

dinary reason believe that the conductor or

brakeman meant that he should get off at the

time and under the circumstances then exist-

ing, they should find for plaintiff, was er-

roneous, because preventing consideration by
the jury of the question whether the defend-

ant's agent was guilty of a want of reason-

able care and whether the plaintiff was in

the exercise of reasonable care. Wilburn v.

St. Louis, I. M. & S. Ry. Co., 30 Mo. App. 203.

In an action against a railroad company
for personal injuries caused by the negligence
of one of defendant's servants in directing

plaintiff to alight from the train at a certain

place, an instruction that if the jury found
that plaintiff told the conductor that he want-

ed to get off the train at a certain place, and
the conductor said all right, after which

plaintiff fell asleep and was awakened by the

conductor or brakeman at the point at which
he desired to get off and hurried to the plat-

form, on reaching which, and seeing that it

was dark and that the train was moving, he

stated that he was afraid to get off, whereup-
on the conductor or brakeman replied that

he would not get hurt, but to hurry up and

get off, and that in obedience to this direc-

tion he undertook to jump from the train,

and in doing so received injuries, he was en-

titled to recover, was erroneous, because with-

drawing from the jury the question of wheth-
er defendant's servant was guilty of negli-

gence, and, if so, whether it was the proxi-

mate cause of the damage. Id.

App. 18JM). In an action against a rail-

way company for failing to stop its train at

a station to enable a passenger to alight, an
instruction that, if plaintiff purchased a tick-

et entitling her to passage on the train from
a designated station to another station, then

it became the company's duty to safely car-

ry her from the former to the latter station,

and "to discharge her safely at the platform,"
or at "some otner reasonably safe place," at

such latter station, is misleading; the quot-
ed words leading the jury to think that it

was the company's duty to assist the pas-

senger in leaving the train. Deming v. Chi-

cago, R. 1. & P. Ry. Co., 80 Mo. App. l,
r
>2.
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App. 1900. In an action by a passen-

ger against the carrier to recover for inju-

ries received by starting the train as a pas-

senger was getting off, an instruction that

plaintiff could not recover if the train start-

ed while she was In the act of getting off,

unless defendant's servants knew she was
in the act of getting off, was properly amend-
ed by adding, "or by the exercise of reason-

able care could have known," where the evi-

dence showed that the conductor was not on

the car when he gave the signal to move, but

was up near the head of the train, and could

not see who was getting off the car on which

plaintiff was, and depended on the porter

of such car for information, and the porter

gave no signal. Cullar v. Missouri, K. & T.

Ily. Co., 84 Mo. App. 340.

App. 1904. The bracketed words in an

instruction: "If the jury find * * * that

the car was slowed down while passing
around the curve * * * for the purpose
of making it safe in getting around said

curve, and that such slowing down was not

done for the purpose of enabling plaintiff to

get on the car, [then such slowing down of

the car was not an invitation to plaintiff to

attempt to get on the same] ; and if the mo-

torman did not know, and had no reasonable

cause to think, that plaintiff was attempting
to get on said car while it was in motion, then

it was not negligent or improper in the mo-

torman to accelerate the motion of said car

when leaving said curve" add no strength

to the instruction, so that the omission there-

of was harmless; the defense to which the

instruction was applicable being that the

motorman did not see plaintiff or know of his

presence. -Eikenberry v. St. Louis Transit

Co., 80 S.W. 360, 103 Mo. App. 442.

App. 1905. In an action against a street

railway company for injuries alleged to have

been caused by the sudden starting of the car

as plaintiff was dismounting therefrom, an

instruction predicating plaintiff's right to re-

cover upon proof that, while the car was

standing, plaintiff took a position upon the

back platform for the purpose of stepping off,

and that, while in that position and before

she had sufficient time to get off, the defend-

ant's servants suddenly caused the car to be

started, did not, when considered with an-

other instruction forbidding a recovery if

plaintiff stepped from the car after it started,

authorize a finding for plaintiff, notwithstand-

ing the jury might believe that she did not

attempt to step from the car until after it

had started. Nelson v. Metropolitan St. Ry.

Co., 88 S.W. 1119, 113 Mo. App. 702.

App. 1906. Where, in an action for in-

juries to a passenger owing to the starting
of a street car while she was alighting, the

conductor testified that he saw her alight-

ing at a point where the usage was to let

off passengers, an instruction as to the facts

authorizing a recovery was not erroneous for

not requiring a finding that the operatives
of the car knew of plaintiff's attempt to

alight. Parks v. St. Louis Transit Co., 96

S.W. 426, 119 Mo. App. 445.

App. 1907. In an action for injuries to

a passenger, where the evidence showed that

the only warning to the passenger was given
almost simultaneously with the starting of

the car, so that, under the circumstances de-

tailed by the witnesses for either party, it

would not affect the carrier's liability, there

was no error in an instruction in failing

to require a finding that the car was start-

ed without any warning being given to plain-

tiff. Green v. Metropolitan St. Ry. Co., 91)

S.W. 28, 122 Mo. App. 647.

App. 1908. In an action for Injuries to

a street car passenger by the alleged prema-
ture starting of the car, the jury were prop-

erly charged that, In order to find for plain-

tiff, they must find that she was a passenger,
that the car stopped to allow passcngors to

alight, and that while she was alighting de-

fendant's agents in charge of the car started

it forward, without giving her warning or

reasonable time to alight therefrom, and
that by reason thereof plaintiff, while act-

ing with proper care, was thrown down and

injured. -Black v. Metropolitan St. Ry. Co.,

109 S.W. 86, 130 Mo. App. 548.

App. 1908. Where, in an action for in-

juries to a street car passenger while alight-

Ing, caused by the sudden starting of the car,

the evidence showed that, on the approach
of the car to a street crossing, plaintiff rang
the bell, preparing to alight; that the car

stopped before it reached its usual stopping

place ; that plaintiff attempted to alight ;

and that the car suddenly started an in-

struction that if the car, while plaintiff was
in the act of stepping down was suddenly

moved, and by reason thereof plaintiff was
injured, the verdict should be for plaintiff,

was sufficient. Hufford v. Metropolitan St.

Ry. Co., 109 S.W. 1062, 130 Mo. App. 638.

App. 1908. In an action against a car-

rier for injuries to a passenger in alighting

from a car, the court instructed that it was
the duty of defendant to exercise towards

plaintiff, if a passenger, the highest reason-
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ably practical degree of care and foresight
to carry plaintiff and allow her to safely

alight from the car, and that if defendant
failed to exercise such degree of care by
starting up its car while plaintiff was in the
act of alighting therefrom, and before she
had reasonable time to alight therefrom, and
plaintiff was thrown from said car to the

ground and injured without any fault on her

part contributing thereto, that the verdict
must be for the plaintiff. Held, that this in-

struction was not defective as ignoring the

question whether defendant's servants saw,
or by proper care should have seen, plaintiff
in the act of alighting when the car was
started ; all of defendant's evidence being to

the effect that the conductor did observe

plaintiff while she was alighting, and as the
accident occurred at a regular stopping place,
and it wns the duty of the conductor before

giving the signal to start to know whether
the passenger was alighting. Alten v. Met-

ropolitan St. Ry. Co., 113 S.W. 601, 133 Mo.
App. 425.

App. 1900. An instruction, in nn action

against a carrier for injuries received while

alighting from a car, that, if defendant's serv-

ants stopped the car to let plaintiff alight,
it, was defendant's duty to hold the car a
reasonable* length of time to j>ermit her to

n light, and that if, on tho car stopping, plain-
tiff immediately started to alight and acted
with reasonable care and diligence, and de-

fondant suddenly caused the car to start,

thereby inflicting the injury, plaintiff should

recover, is not erroneous for failure to sub-

mit the question whether the car was stop-

ped a reasonable time and as ignoring the

question of knowledge on tho part of de-

fendant that plaintiff was alighting. Jones
v. Springfield Traction Co., 118 S.W. G75, 137
Mo. App. 408.

App. 1909. Where the gist of a passen-
ger's case was that the street car was halted
to let her alight in obedience to her signal,
and was negligently started while she was
doing so, she was entitled to have the jury
pass on the weight of the evidence support-

ing such case, though she was in error as to

her claim that the car always stopped at
the west side of the street intersection.

Gro^hong v. United Rys. Co. of St. Louis,
121 S.W. 1(>84, 142 Mo. App. 718.

An instruction omitting to require the

jury to find that the crew in charge of the
car from which plaintiff attempted to alight
when injured by an alleged premature start

knew or by ordinary care could or should

have known before starting the car that she
was attempting to alight was properly re-

fused. Id.

App. 1910. Where the evidence showed
that a conductor standing on the back plat-
form of a street car announced a certain
street, and on the car stopping plaintiff, a
passenger, walked through the car and onto
the back platform and attempted to alight,
an instruction submitting the hypothesis that
the conductor in the exercise of reasonable
care could have known that plaintiff was
leaving the car, instead of the hypothesis
that the conductor actually knew that fact,
was not error. McNally v. Metropolitan St.

Ky. Co., 129 S.W. 404, 145 Mo. App. 127.

App. 1910. In an action for injuries to

a psissenger by an alleged premature start,

a requested charge that if the train started
while plaintiff was on the steps of the car
in the act of alighting, and that in starting
it moved slowly and not with a sudden and
unusual jerk, and she was caused to fall by
reason of the slow starting of the train only,
she could not recover, was properly refused,
as it was defendant's duty to hold the train

a reasonable time to permit plaintiff to alight
before it started. Kirby v. St. Louis & S. I\
K. Co., 130 S.W. 69, 346 Mo. App. 304.

App. 1911. In an action by a passenger
against a street car company for negligent-
ly starting a street car, where the allega-
tions in the petition were that it came to
a stop before she attempted to alight, and
where there was evidence that the car was
moving, it was not error to modify plaintiff's

instruction that the Jury were authorized
to find for her if they believed her fall was
caused by the sudden starting of the car
while she was alighting, and the car either

stop] ied at that point or was moving slowly,
by striking out the words "or moving slow-

ly," the expression being too indefinite, and
admitting of a speed great enough to have
been a factor in her fall. Kinyoun v. Metro-
politan St. Ry. Co., 134 S.W. 15, 153 Mo. App.
477.

App. 1911. In an action for causing the
death of a passenger by the sudden starting
of a street car as he was attempting to alight,
an instruction merely defining the care re-

quired of a carrier without applying it to

the operation of the car in question is not
erroneous as going beyond the specific charge
of negligence and authorizing a recovery for

any negligence of defendant. Norris v. Met-
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ropolitan St. Ry. Co., 137 S.W. 77, 156 Mo.

App. 201.

App. 1915. In a passenger's notion, the

real issue hold to be the negligent starting

of the train after allowing the passenger in-

sufficient time to alight : hence an instruc-

tion eliminating that issue was properly re-

fused. Thomure v. St. Ixmis & S. F. II. Co.,

177 S.W. 70S, 191 Mo. App. 040.

App. 1915. In a passenger's action

against a street railroad for personal in-

jury, an instruction for plaintiff held not ob-

jectionable as requiring the jury to find that

defendant's servants knew she had not got-

ten off the car when it started. Davis v.

Metropolitan St. lly. Co., 177 S.W. 1097.

App. 1915. In action by passenger for

injuries while alighting at regular stopping

place, received through starting of street

car, an instruction omitting element of con-

ductor's knowledge of plaintiff's alighting or

ascertainment thereof by reasonable care

hc:d good. Paul v. Metropolitan St. lly. Co.,

179 S.W. 7S7.

App. 1915. In a passenger's action for

injury, held, that an instruction was not ob-

jectionable because not requiring a finding

that defendant's conductor knew that plain-

tiff was alighting, when such fact was con-

ceded by the evidence. Clark v. Dunham,
179 S.W. 795.

In an action for injury while alighting

from street car, where the facts hypothesized
in an instruction constituted negligence in

law, it was not necessary for recovery to re-

quire a finding that conductor's act in sud-

denly starting car, with knowledge of plain-

tiff's position, was negligence. Id.

App. 1918. In a passenger's action for

injuries while alighting, an instruction di-

recting a verdict for defendant if the car bad

been slopped a reasonable time for plaintiff

to alight and the conductor did not see her

starting to leave the car, was erroneous as

failing to require the conductor to have

looked to see if she was safely off before

starting the car. Rogers v. Kansas City Kys.

Co., 204 S.W. 595.

App. 1920. In action against a street

railroad for injuries to alighting passenger,
instruction that it was railroad employe's

duty to use a high degree of care in order

that passenger might, safely alight if the

car stopped, and if car employe's knew that

passenger desired to got off, and that she

had started to alight from car, held sufficient,

notwithstanding omission to hypothesize
whether the car stopped to let the passenger
off. Morris v. Kansas City Ilys. Co., 223 S.

W. 784.

App. 1920. In an action by a passenger
against a street railway for damages for

personal injuries, received when car, stop-

ped or about to stop to permit plaintiff to

alight, gave a violent jerk and threw plain-
tiff to the ground, an instruction held not

oi>en io complaint that it tended to confuse
and mislead the jury because it referred to

the fact that conductor opened the vestibule

door, since it did not base a right to recover

on this incident, but merely required the jury
to iind it as one of the many circumstances
that would entitle plaintiff to recover.

lloach v. Kansas City Kys. Co., 228 S.W.
520.

In an action by a passenger against a

street railway to recover for personal inju-

ries received when plaintiff, as he was about
to alight, was thrown to the ground by a

violent jerk of the car, an instruction was
not erroneous in requiring defendant to ex-

ercise the highest practical degree of care

to ascertain whether plaintiff was attempting
to alight when the* car slowed down or came
to a stop. Id.

App. 1921. Where a street car passen-

ger had given notice of her intention to alight,
and the car had stopped at a regular stop-

ping place to permit her to do so, the con-

ductor was bound to ascertain whether she
had alighted before giving the signal for the

car to start, so that an instruction which did

n<;t require a finding that the conductor knew
she was at tempi ing to alight as a prerequi-
site* to recovery, was not erroneous, though
su;'h a finding would be necessary to sustain

recovery if the passenger were attempting to

alight at a place other than a regular stop-

ping place. McMahon v. Kansas City Kys.
Co., 2.M S.W. 04.

App. 1922. Where the issue under the

pleadings and evidence was whether plaintiff

was thrown from a street car by a sudden
jerk or voluntarily stepped off the car, an
instruction for defendant, if plaintiff volun-

tarily stepped off the car while in motion,
was erroneously modified by adding "unless
* * *

it was moving so slowly that it was
safe for him to alight." Leonard v. United

Kys. Co. of St. Louis, 289 S.W. 892.

App. 1925. In action against street rail-

way company for injuries to passenger while
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alighting, from sudden starting of car, in-

struction to find for plaintiff if she was
thrown and injured from suddenly, violently,

and forcibly starting cur before she had rea-

sonable opportunity to alight, held within is-

sues formulated by pleadings and warranted
by evidence. Iligbee v. Fleming, 2(59 S.W.
073.

In action for injuries from premature
starting of car while plaintiff was attempting
to alight from it, instruction held not errone-

ous for failure to submit issue of defendant's

knowledge of plaintiff's perilous position, or
of failure t'> notify plaintLt' that car was
nl out to be started ; such matter being not in

issue. Id.

App. 11'25. Instruction that negligent

moving of car causing passenger to fall and
be injured was sufficient for recovery held

proper. Lay v. Wells. 274 S.W. 933.

Pro \ldfnv Nnfe place or

St;p. 1JUS. in a passenger's action for

injuries Histained by falling into a hole on
alighting irom the train, the court instructed

liiat Hi'. 1 c>mp:my must exercise that high
drgrie of care that a very cautious person
would c::ercise, including the providing safe
means of egress at destination, and its fail-

ure to do so would be negligence; and, if

defendant stopped its train at plaintiff's des-

linali'ii, and plaintiff, in the exercise of or-

dinary care, was injured by stepping into

a hole on alighting, and if defendant was
negligent in permit ling such hole, and in stop-

ping IN train and inviting plaintiff to alight

there, and her injuries were sustained as the

direct result of such conduct, plaintiff could

recover. Held, that the gist of the instruction

was as to the company's negligence in stoj>-

ping its train at an unsafe place and invit-

ing plaintiff to alight there, and it was not

limited to the condition of the station

grounds, and the degree of care required,
with respect thereto, when the relation of

passenger did not exist. Reardcn v. St. Lou-
is & S. F. Ry. Co., 114 S.W. 001, 215 Mo. 105.

In n passenger's action for injuries sus-

tained by stepping into a hole on alighting
from a train, an instruction that it was not

the train crew's duty to assist plaintiff in

alighting, unless she requested assistance,

was as favorable to the company as was nec-

essary. Id.

Sup. 1920. In an action for injuries to

a passenger resulting after being carried past
her station, an instruction to find for plain-

tiff only if conductor could have reasonably
anticipated the possibility of such accident
as befell plaintiff was erroneous, as being
equivalent to charge that only ordinary care
was required. Gott v. Kansas City Rys. Co.,
222 S.W. 827.

App. 1923. In passenger's action for in-

juries from falling as she stepped, on alight-

ing from train, on foot box which turned over,
where petition charged negligence in careless-

ly placing the box, and in that the box was
"insecure and defective/' an instruction to

find for plaintiff if the box was placed by de-

fendant's servants in an unsafe and dangerous
position, or they "negligently permitted the
same to become and be in an unsafe and dan-

gerous position," held erroneous as broaden-

ing the issues. Green v. Chicago, B. & Q. R.

Co., 251 S.W. 931, 213 Mo. App. 583.

<g=aR21 (17). Care an to pernon* accom-
panying paBMenjrem.

App. 3903. Where plaintiff was injured
in getting off a car which had started while
he was assisting his daughter to a seat, a
refusal to instruct the jury that there was
nothing in the conversation testified to be-

tween himself and his daughter to give no-

tice to defendant's brakeman that he intend-

ed to get off after seating his daughter is

proper where such instruction did not include
the remarks of the brakeman tending to show
that he understood that plaintiff was not to

go on the train. Saxton v. Missouri Pac.

Ky. Co., 72 S.W. 717, 98 Mo. App. 494.

App. 1007. An instruction as to the li-

ability of a carrier if its servants in charge
of the train failed to hold it stationary long
enough for plaintiff to assist his daughter in-

to the train, but jerked it in a violent, unusu-

al, and extraordinary manner while he was
about to alight therefrom and plaintiff was
thereby injured, was not defective in omit-

ting to require a finding that the train was
negligently jerked, since the facts hypothe-
cated cniiHli tilted negligence. Bond v. Chi-

cago. B. & Q. Ry. Co., 99 S.W. 30, 122 Mo.

App. 207.

=B21 (18). Liability to person* accom-
laiiyiuiff stock.

Sup. 1903. An instruction relative to the

liability of a railroad company for injuries
to one accompanying live stock on a train

h#ld not so vague and self-contradictory in

its terms as to be obscure. Bolton v. Mis-
souri Pac. Ry. Co., 72 S.W. 530, 172 Mo. 92.

App. 1909. Plaintiff's contract for the

transportation of horses permitted him to ac-
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company them and required him to look

after and feed them. While the car was in

the yards and about to be switched, plaintiff

entered it to feed the horses, and a switch

engine struck the car, tnrowing the horses

down on plaintiff. Held, that it was error

to refuse an instruction that if defendant's

servants did not know that plaintiff had en-

tered the car when it was about to be switch-

ed, and that if the engineer exercised such

care as an ordinarily prudent engineer in

charge of an engine would exercise in the

same circumstances, the verdict must be for

defendant. Bruce v. Chicago, B. & Q. Ily.

Co., 116 S.W. 447, 136 Mo. App. 204.

$=321 (19). Proximate canae of Injury.

Sup. 1901. Where plaintiff, suing a

streetcar company for injuries received as a

passenger, limits himself to a right to recover

for the negligence of defendant, which de-

fendant denies, contending that the injury

was caused by unavoidable casualty, a charge

that, though plaintiff was hurt without his

fault, yet defendant was not liable, unless the

jury find that the car went down the incline

by reason of defendant's negligence, and if,

by reason of any unavoidable casualty, it got

beyond the control of defendant's gripman,
then there was no negligence, properly stated

the law applicable. Fenry v. Metropolitan
St. Ry. Co., 62 S.W. 452, 162 Mo. 75.

Sup. 1909. In an action for injuries to

plaintiff while she was a passenger on an ele-

vator, the evidence showed that there was no

operator on the elevator; that the door was

open and plaintiff and a companion stepped
into the elevator, not knowing of the absence

of the operator; that the elevator began
immediately to descend; that plaintiff was
alarmed for her safety and attempted to get

out of the elevator and was injured. Held,
that the court properly refused to instruct

the jury that there was no evidence to show
that the injuries complained of by plaintiff

were caused by the descent of the elevator.

Cooper v. Century Realty Co., 123 S.W. 848,

224 Mo. 709.

Sup. 1922. In a taxicab passenger's ac-

tion for injuries against the taxicab company
and one whose automobile collided with the

taxicab, instructions authorizing a verdict

against each defendant if such defendant vio-

lated a speed ordinance, and as a direct re-

sult thereof the taxicab and automobile col-

lided, and plaintiff was injured, did not

authorize a recovery unless the violation of

the ordinance was the cause of the injury.

Varley v. Columbia Taxicab Co., 240 S.W.
218.

Sup. 1925. Instructions as to proximate
cause of injury held misleading and prejudi-
cial. Unterlachner v. Wells, 278 S.W. 79.

Sup. 1928. In action against railroad

company for injuries sustained while alight-

ing from train, instruction permitting find-

ing that porter's opening vestibule door con-

stituted causal negligence held faulty; acts

being incidental. Lewis v. Illinois Cent. R.

Co., 3 S.W.(2d) 371, 319 Mo. 233.

Sup. 1928. Instruction for street rail-

way if passenger's death was caused solely

by disease held not objectionable as prevent-

ing recovery for death from nephritis aggra-
vated by injury. Kirkpatrick v. Wells, 6 S.

W.(2d) 591, 319 Mo. 1040.

App. 1926. Instruction held to require

jury to find that carrier's negligence was a

proximate, contributing cause of fall of

bridge. Whitlow v. St. Louis-San Francisco

Ry. Co., 282 S.W. 525, certiorari quashed

(11)27) State ex rel. St. Louis & S. F. R. Co. v.

Daucs, 290 S.W. 425.

(20). Companies or person* liable
for Injuries.

See explanation, page tit.

(21). Presumption* and burden of
proof*

Sup. 1890. In an action against a rail-

road company to recover for damages caused

by the derailment of a car, an instruction

that, after plaintiff proved the injury arid the

derailment of the car, the burden of proof
shifted to defendant, although not as accurate

as the statment that the facts of the derail-

ment of the car and of plaintiff's injury there-

by make out a prima facie case of defend-

ant's negligence, will not be condemned, in

view of the fact that Rev. St. 1879, 3586,

provides that the court shall in all proceed-

ings regard substance rather than form, and
the requirement in Rev. St. 1879, 3659, that

the court shall not reverse for any error not

affecting the substantial rights of the adverse

party. Furnish v. Missouri Pac. Ry. Co.,

13 S.W. 1044, 102 Mo. 438, 22 Am. St. Rep.
781.

Sup. 1894. The court charged that neg-

ligence could not be presumed, but must be

proved; that, though plaintiff was injured in

getting on or off defendant's car, such fact

alone does not entitle plaintiff to recover, but
she must prove that she was injured in direct
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consequence of the negligence of defendant's

employes. Held, that the jury were not told

that negligence could not be inferred from

circumstances. Olfermann v. Union Depot
R. Co., 28 S.W. 742, 125 Mo. 408, 46 Am.
St. Rep. 483.

Sup. 1001. An instruction for defendant

in a personal injury case that if the jury find,

from all the evidence in the case, whether of-

fered by plaintiff or defendant, that there

was no negligence of the character submit-

ted, then defendant's burden has been sus-

tained, and it is entitled to a verdict, though

they should find that plaintiff was a passen-

ger, and was injured without fault on his

part, does not conflict with an instruction for

plaintiff that the burden was on him to

show that the accident was caused by defend-

ant's negligence, and, if he so showed, then

the burden shifted to defendant to excuse

itself; the first instruction simply telling

the jury the means defendant might employ
to excuse itself, and directing what evidence

they might consider in determining whether

defendant was without fault. Feary v. Met-

ropolitan St. Ry. Co., 62 S.W. 452, 162 Mo. 75.

Sup. 1904. In an action for injuries to

a passenger alighting from a street car, a

charge that the burden of proof was on plain-

tiff to show that the car had stopped or

slowed down, and that, while plaintiff was

alighting, and before she had a reasonable

time to alight, defendant's servants caused the

car to move forward with increased motion,

and thereby plaintiff was thrown on the

street and injured, whereas, if defendant's

servants had exercised a high degree of care,

they would have prevented such injury, was
not open to the objection of throwing on plain-

tiff the burden of proving that the sudden

starting of the car could have been prevented

by the exercise of the high degree of care in-

cumbent on defendant. Reagan v. St. Louis

Transit Co., 79 S.W. 435, 180 Mo. 117.

Sup. 1904. In an action for injuries to a

passenger by a derailment of the car, caused

by a defective switch, the fact that the cause

of the accident was shown did not preclude

the court from instructing the jury that proof

of the derailment and of plaintiff's injury was
sufficient to create a presumption of negli-

gence on the part of the carrier. Logan v.

Metropolitan St. Ry. Co., 82 S.W. 126, 183

Mo. 582.

Sup. 1909. In an action for injuries to a

passenger in a collision between cable trains,

in which defendant was charged with gener-

al negligence, and in which it appeared that

all the instrumentalities connected with the

collision were absolutely under defendant's

control, and there was no evidence of an in-

tervening cause, the court, after first declar-

ing the rule as to the degree of care which
defendant was obliged to use in such cases,

and its responsibility for failure to use such

care, stated that, if there was a collision be-

tween defendant's two trains on one of which

plaintiff was a passenger, the presumption
was that it was due to some negligence of

defendant, and the burden of proof was cast

on it to rebut such presumption and show

"that the injury, if any, was occasioned by
inevitable accident, or by some cause which

such highest degree of care could not have

avoided." Held, that the instruction was not

subject to objection on the ground that it too

broadly stated the rule of law sought to be

invoked, cast the burden on defendant, and

was misleading. Price v. Metropolitan St.

Ry. Co., 119 S.W. 932, 220 Mo. 435, 132 Am.
St. Rep. 588.

In an action for injuries to a passenger
in a collision in a case wherein the doctrine

of res ipsa loquitur was applicable, the court

properly refused an instruction placing on

plaintiff the burden of proof, throughout the

entire trial, as to the negligence of defend-

ant's servants, and requiring plaintiff to prove

by a preponderance of the evidence that de-

fendant's servants were guilty as specified in

the instruction, and that such negligence was
the direct and proximate cause of the injury.

Id.

Sup. 1909. In a suit for injuries to a

passenger by the sudden and violent stopping

of a street car, a charge that if the car was

permitted to come to an unusually abrupt,

violent, and unexpected stop, and plaintiff

was injured thereby, it would be presumed,
in the absence of evidence to the contrary,

that the stop was caused or permitted through
defendant's negligence, and that it then de-

volved on defendant to show by a fair pre-

ponderance of evidence that the stop was not

caused or permitted through its negligence,

was proper. Briscoe v. Metropolitan St. Ry.

Co., 120 S.W. 1162, 222 Mo. 104.

Sup. 1912. Instruction that motorman
of street car might assume that a 15-ton

steam-roller which was crossing the tracks

very slowly would stay off or get off before the

car reached it was properly denied. Stauffer

v. Metropolitan St. Ry. Co., 147 S.W. 1032, 243

Mo. 305.
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Sup. 1013. Whore tho petition In an ac-

tion by i\ passenger for injuries from a de-

railment, merely alleged negligence generally
and injury, an instruction that the burden
was on plaintiff to show that the injury re-

sulted from a derailment due to some defect

in the track or want of care was erroneous, as

requiring plaintiff to show specific acts of

negligence. Hurck v. Missouri Pac. Ry. Co.,

158 S.W. 581, 252 Mo. 39.

Sup. 11)21. In passenger's action against
street railway for injuries, passenger's in-

struction, purporting to cover the whole case,

licld not objectionable for failure to include

hypothesis that the railroad had rebutted the

presumption of negligence, where no reference

was made to a presumption, and the instruc-

tion required the jury to believe from the

evidence that the railroad was not guilty of

negligence. Scott v. Kansas City Hys. Co.,

22D S.W. ITS.

Cup. 1925. Instruction that defendant's

negligence could not be presumed licit] preju-

dicial, where doctrine of res ipsa loquitur
was applicable- Carlson v. Wells, 270 S.W.

20, 42 A. L. K. 131!).

Sup. 1D25. Instruction on burden of

proof Itt'hi error under general allegations of

negligence. Porter v. St. Joseph Ity.. Light,

Heat & Power Co., 277 S.W. 1)13, 311 Mo. 00.

Sup. 1028. Instruction requiring plain-

tiff to prove fall from elevator was caused by
defendant's negligence was properly refused

in case based on doctrine of res ipsa loquitur.

Roberts v. Schaper Stores Co., 3 S.W.(2d)

241, 318 Mo. 1100.

Sup. 11)28. Instruction that railroad is

presumed negligent in wreck of train and in-

jury to passenger held not erroneous (Uev.

St. 1010. 8 4217). Schulz v. St. Louis-San

Francisco lly. Co., 4 S.W.(2d) 702, 315) Mo. 8.

Sup. 11)21). Allegation of negligence in

starting street car precluded objection to

instruction on burden of proof as inapplicable

to res ipsa loquitur doctrine. Lumuiert v.

Wells, 13 S.W.(2d) 547.

App. 1871). Where, in an action by a pas-

senger against a carrier for personal injuries,

plaintiff's own evidence showed that the ac-

cident was caused by a rainstorm of extraor-

dinary violence, an instruction that the bur-

den of proving that the injury complained of

was caused by mi act of God, such as a sud-

den or extraordinary rainstorm rests solely

on defendant, was erroneous. Gillespie v.

St. Louis, K. C. & N. Ry. Co., (S Mo. App. 554.

App. 1879. In an action by a passenger
against a carrier for injuries, a clause in an
instruction that "it is not necessary for plain-
tiff to prove actual want of care, or negli-

gence, on the part of defendant," would have
been more accurately ex j tressed by the words
"it, was not necessary for the plaintiff to

show negligence in the defendant by direct

proof of the fact," but the faultiness in ex-

pression was harmless, where the jury could
have easily inferred from other parts of the
instructions that defendant could avoid lia-

bility by showing that it had used every pos-
sible care and diligence to avoid the injury.
Yerkes v. Keokuk Northern Line Packet Co.,
7 Mo. App. 205.

App. 1S1I2. In an action against a street

railway company for injuries sustained by u

passenger, it was projer for the court to re-

fuse to instruct that it was the duty of the

conductor to report all accidents, and that,
if the accident to plaintiff was never reported,
the presumption would be that the operatives
of the car knew nothing about it; the only
evidence tending to show that the report was
not filed being that of the assistant manager,
who merely testified that he never heard of

it. Higelow v. Metropolitan St. liy. Co., 4S
Mo. App. 307.

App. 1005. In an action for injuries to

passenger it was not error for the court to

strike the words "and no other cause" from
an instruction that the burden was on plain-
tiff to establish that his alleged injuries were
the direct and natural result of the assault

by defendant's conductor, and of no other

cause, etc. Flynn v. St. Louis Transit Co.,
87 S.W. 500, 113 Mo. App. 185.

App. 1!)07. An instruction, in an action
for injury to a passenger on an electric street

car, on the ground of an explosion, causing
panic among the passengers, that, if an ex-

plosion occurred in the machinery of the car
causing a panic among the passengers, and
plaintiff without fault received the alleged in-

jury, then defendant had the burden of prov-
ing that the machinery was safe and sound,
and that the explosion was caused by inevi-

table accident, or defects that could not have
been known by the exercise of the highest
human skill, diligence, and foresight, is er-

roneous, as making the explosion prinni facie
evidence of negligence under the doctrine of
res ipsa loquitur, notwithstanding there was
evidence to show that the explosion was not
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a dangerous one, but due to the combustion of

fuses, such as often happens on electric cars

when well constructed and operated, and not

sufficient to excite a panic among persons of

average intelligence. Trotter v. St. Louis &
Suburban Ky. Co., 99 S.W. 508, 122 Mo. App.
405.

App. 1908. An instruction, in an action

against a carrier for injuries to a passenger

by the derailment of the coach, that the bur-

den was on the carrier to prove that the

coach, the engine, roadbed, tracks, and ties

were reasonably safe "so far as human skill,

diligence, and foresight could provide,
* * * and that by the utmost human skill,

diligence, and foresight is meant such skill,

diligence, and foresight as is exercised by a

very cautious person under like circumstanc-

es," is not erroneous, though no standard by
which to measure the carrier's duty is fur-

nished by requiring it to exercise care so far

as human skill, diligence, and foresight can

provide. Skiles v. St. Louis, I. M. & S. Ky.

(Vi., 10S S.W. 1082, 130 Mo. App. 102.

App. 1912. An instruction, in an action

for personal injuries to a street car passen-

ger in a collision, which predicated a finding

for plaint iff merely upon stating the presump-
tion of negligence arising upon the occurrence

of the accident, and the burden of rebutting

negligence, without hypothesizing the ques-

tion whether defendant had rebutted the pre-

sumption of negligence by its evidence, was
erroneous. Meegan v. Metropolitan St. Ky.

Co., 142 S.W. 1104, KJl Mo. App. 45.

App. 1914. In passenger's action for in-

juri< ;; caused by derailment, instruction de-

nying him the benefit of the presumptions un-

der the rule of res ipsa loquitur licit! improp-

erly given. Crowell v. St. Joseph & G. I. Ky.

Co., 103 S.W. 278, 177 Mo. App. 111.

App. 1920. In a res ipsa loquitur ease

against a street railway for injuries to a pas-

senger when the street car collided with a

team of horses, a charge of general negligence

is proper. Yates v. United Rys, Co. of St.

Louis, 222 S.W. 1034.

App. 1923. In an action for death of a

passenger, an instruction for plaintiff that if

deceased was a passenger on defendant's cars

and while it was being run by defendant's

servants and employe's and caused to collide

with another car, resulting in injuries to de-

ceased, from which he died, the law presumed
that the collision was through defendant's

negligence, unless the jury believe from all

the evidence that the collision occurred

through no fault or mergence of the defend-

ant held proper. Faulk v. Kansas City Rys.
Co., 217 S.W. 253.

App. 1920. Instruction that, to defeat

injured passenger's recovery, burden was on
carrier to rebut presumption of negligence
when train was wrecked by fall of bridge,
and to show that wreck was caused solely by
an extraordinary rain storm, held proper un-

der the evidence. Whitlow v. St. Louis-San

Francisco Ky. Co., 282 S.W. 525, certiorari

quashed (1927) State ex rel. St. Louis & S. F.

K. Co. v. Daues, 290 S.W. 425.

App. 192(5. Instruction putting burden
on passenger, injured by derailment, to prove
every fact by preponderance of evidence nec-

essary to recovery held misleading. Watson
v. Chicago Great Western K. Co., 287 S.W. 813,

221 Mo. App. 021.

Instruction putting burden on passenger
injured by derailment to prove every fact

necessary for recovery held error where gen-

eral instruction authorized recovery unless

derailment could have been avoided by high-

est care. Id.

App. 1927. Evidence of cause of collision

between street car and motorbus held not to

preclude submission of personal injury ac-

tion under res ipsa loquitur doctrine. Steg-

nian v. People's Motorbus Co. of St. Louis, 297

S.W. 189, 193.

(22). Damage*.

Sup. 1904. In an action against a carri-

er for the recovery of actual and exemplary
damages for the act of one of its conductors

in kicking plaintiff, a messenger boy 13 years
of age, over the heart, as he was attempting
to board the car as a passenger, an instruc-

tion that, in assessing plaintiff's damages,
the jury were not limited to the physical in-

juries inflicted, but, in addition, if they found
the assault was malicious, they might allow

punitive damages, and defining the term "ma-
licious" to mean the intentional doing of a

wrongful act without just cause or excuse,

though without spite or ill will, sufficiently

and properly defined what was necessary to

entitle plaintiff to recover exemplary damag-
es. McXamara v. St. Louis Transit Co., 81

S.W. 880, 182 Mo. 670, 06 L. K. A. 48C.

App. 1903. A charge on exemplary dam-

ages, when requested, is proper in an action

against the carrier for assault and battery on

a passenger in a street car who is maliciously
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assaulted by the conductor. Ickenroth v. St.

Louis Transit Co., 77 S.W. 162, 102 Mo. App.
697.

App. 1013. In an action against a rail-

road company for assault by its station agent
upon plaintiff, an Instruction that the jury
will assess a further sum by the way of puni-
tive damages if the assault was malicious,
held improper as being mandatory instead of

permissive. Geary v. St. Louis & S. F. R.

Co., 158 S.W. 736, 173 Mo. App. 248.

App. 1017. An instruction on punitive
damages held not erroneous for failure to

require a finding of the lustful character of
the assault, especially where other instruc-
tions required such finding a prerequisite to

a verdict for passenger. Flynn v. St. Louis
Southwestern Ry. Co., 190 S.W. 371.

In passenger's action for wanton and will-

ful assault, held, not error to instruct that
the jury could in their discretion assess puni-
tive damages as a punishment, and as a pro-
tection to society, and a warning to others.

Id.

App. 1019. In an action by a passenger
for alleged wrongful assault by the conduc-

tor, an instruction given at the request of
the company held erroneous in requiring the

jury to find facts which would entitle the

passenger to punitive damages as a condition
to awarding compensatory damages. Parris
v. Deering Southwestern Ry. Co., 208 S.W.
97, 203 Mo. App. 182.

$s>321 (28). Conformity to pleading and
issue*.

Sup. 1880. Where there was no time aft-

er the discovery of the danger to a passenger
attempting to alight while the train was in

motion to exercise care on the part of the

employe's in charge of the train to prevent in-

jury, an instruction that, though the passen-
ger might have been negligent, which negli-

gence contributed to the injury, yet he could
recover if the servants in charge of the train

could have prevented the injury by the use
of ordinary care, and failed to do so, was
erroneous, not being appropriate to the facts.

Price v. St. Louis, K. C. & N. Ry. Co., 72
Mo. 414.

Where the petition in an action against a

railway company for damages sustained by a
passenger alleged that the company was neg-
ligent in failing to stop its train at a station
to enable the passenger to alight, an instruc-
tion asserting that if the passenger, by the

negligence of any of the servants of the com-

pany while getting off the train without fault
on his part, received the injuries complained
of, he was entitled to a verdict, was erroneous,
because it failed to confine the negligence to
that which was specifically alleged in the peti-
tion. Id.

Sup. 1882. Where plaintiffs in their peti-
tion based their rig>ht to recover for negli-
gence of defendant in running its trains over
a portion of the road rendered dangerous by
reason of having been undermined by a flood
of water, an instruction was erroneous1 which
authorized a recovery for an injury arising
out of defective construction, or defective
ties or material used on said road. Ely v.

St. Louis, K. C. & N. Ry. Co., 77 Mo. 34.

Sup. 1899. In an action for the death
of a street-car passenger from injuries caused
by the car in which he was riding colliding
with an obstruction on the track while the
passenger was riding on the footboard of the
car preparatory to getting off, the charge be-

ing negligence, in that the collision could
have been avoided with ordinary care, an in-

struction that the carrier is liable if the in-

jury was the result of even slight negligence
in the management of the train, is not er-

roneous as enlarging the issues. Sweeney v.

Kansas City Cable Ry. Co., 51 S.W. 682, 150
Mo. 385.

Sup. 1899. Where a petition stated that
defendant railroad company, by negligently
permitting a hole to remain in its depot
platform, and by the negligence of its serv-
ants in extricating plaintiff from said hole,

injured plaintiff, it is not error to embody
in an instruction the ground of recovery based
alone on the negligence in permitting said
hole to be in the platform. Robertson v. Wa-
bash R. Co., 53 S.W. 1082, 152 Mo. 382.

Sup. 1900. Where, in an action against a

street-railway company for injuries to a pas-
senger, the petition charges negligence in

starting a car while plaintiff was alighting,
after slowing it down to enable him to alight,
and the court instructs that on plaintiff's sig-

naling his desire to aligfot at a certain street
it was the duty of defendant's servants to
exercise a high degree of care to so manage
its cars that plaintiff might safely alight, de-
fendant's objection that the instruction does
not conform to the negligence alleged is over-
come by other instructions that the only al-

legation of negligence was that the car was
slowed up to allow plaintiff to alight, and
negligently started forward while he was in
the act of alighting, and that plaintiff must
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prove such allegation, and that, if he was in-

jured from &ome other cause, or in some oth-

er way, he could not recover. Grace v. St.

Louis R. Co., 56 S.W. 1121, 156 Mo. 205.

Sup. 1904. In an action for injuries to a

passenger alighting from a street car, there

was no necessity for instructions on the care

to be exorcised by defendant in preventing
the sudden starting of the car, where there

was no claim by defendant that the car had
started from a cause beyond its control, but
its defense was a denial that the car hod
stopped for the passenger to alight, but was
moving at a speed rendering it dangerous for

her to so do. -Reagan v. St. Louis Transit

Co., 79 S.W. 435, 180 Mo. 117.

Sup. 1904. In an action against a rail-

road company for injuries to a passenger
from stepping off a moving train, the petition

charged negligence in failing to direct plain-
tiff whnt truin to take. An instruction stat-

ed that if plaintiff got on the wrong train

through failure of defendant to have any one
there to direct him, being told by a porter
on that train that it was the train he desired

to take, and afterwards, on further explana-
tion, told that it was not and directed to

jump off, etc., he was entitled to recover.
]{cld not objectionable on the ground that it

authorized a recovery upon the misdirection
of the porter, when the petition alleged a fail-

ure to give any direction. Newcomb v. New
York Cent. & II. R. B. Co., 81 S.W. 1069, 182
Mo. G87.

Sup. 1904. A petition, in an action for

personal injuries sustained in a railway col-

lision, which alleged that the servants in

charge of fhe car on which plaintiff was rid-

ing ran it at a dangerous rate of speed, and
that defendant negligently ran a car in the

opposite direction on the same track, thereby
causing the collision, sufficiently charged de-
fendant with negligence in allowing the col-

lision, so as to warrant an instruction on
that theory. Maprane v. St. Louis & Subur-
ban Ry. Co., 81 S.W. 1158, 183 Mo. 119.

Sup. 1904. In an action for injuries to a
passenger on a street car, the only theory on
which plaintiff was entitled to recover under
her pleadings and evidence was that the car
had stopped, and was negligently started
while the passenger was attempting to alight.
Defendant's testimony was that the passen-
ger attempted to alight from the car wiiile

it was moving, in disregard of a- warning
from the conductor. Defendant requested a
charge that plaintiff could not recover if the

passenger's injury was caused by her act in

stepping from the car while in motion. The
court modified the request by adding thereto,
the words "after being warned by the con-
ductor not to do so." Held that, while the
instruction as modified was proper, yet, as
there could be no recovery, under defendant's

evidence, regardless of the question of warn-
ing or no warning, the refusal to give the re-

quests as asked was error. Behen v. St.

Louis Transit Co., 85 S.W. 346, 186 Mo. 430.

Sup. 1906. In an action against the own-
er of a building for injuries to one riding,

according to custom, on a freight elevator
while engaged in moving the effects of a ten-

ant, plaintiff requested an instruction that
due care as used in the instructions meant
care commensurate with the means being used
and the danger to be apprehended, and that
defendant was bound to use that high degree
of care which prudent and competent men
would exercise under like circumstances.

Held, that the refusal of the instruction was
error, notwithstanding that plaintiff's peti-
tion had alleged specific acts of negligence,

placing the burden upon him to prove such
acts, since, irrespective of where the burden
of proof lay, the measure of care was the
same. Orcutt v. Century Bldg. Co., 99 S.W.
1002, 201 Mo. 424, 8 L. R. A. (N. S.) 929.

Sup. 1909. Where the petition alleged
that, while plaintiff was attempting to walk
from the rear vestibule into the car, he
stepped one foot upon the metallic cover of
the said receptacle, and the other upon the
metallic part of the door sill, and was in-

jured by an electric shock, an instruction to
find for plaintiff if he stepped upon said
metallic cover and upon the metallic sill, and
received from them "or either of them" an
electric shock, was erroneous as being broad-
er than the allegations, and authorizing a re-

covery if he was shocked by stepping on either
the sand cover or the sill. Black v. Metro-
politan St. Ry. Co., 117 S.W. 1142, 217 Mo.
672.

Sup. 1909. In an action for injuries to
a passenger by the premature starting of a
street car as she was in the act of alighting,
the court charged that plaintiff could recover
if the jury found that defendant's servant in

starting the car neglected to observe the de-

gree of care defined in a prior instruction as
the care devolving on a carrier of passengers,
but that the burden was on plaintiff to show
that while she was in the act of alighting,
but before she had reasonable opportunity
to do so, it was suddenly started, etc. Held,
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that the court sufficiently charged on the is-

sue whether plaintiff had been given a rea-

sonable opportunity to alight. Wostervelt v.

St. Louis Transit Co., 121 S.W. 114, 222 Mo.
325.

Sup. 1910. Where, in an action for in-

juries to a street car passenger, the petition,

which was unamended, alleged that the car

was started suddenly and rapidly, and that

defendant's servants should, or by diligence

could, have known that plaintiff was in the

act of boarding, an instruction correctly re-

citing the negligence pleaded, and charging
that no other acts or conduct on defendant's

part would authorize a recovery, and if plain-
tiff failed, by a preponderance of the proof,
to show that she received her injuries as al-

Jeged, she could not recover, was not error.

Sterrett v. Metropolitan St. Ky. Co., 123

S.W. 877, 225 Mo. 00.

Sup. 1010. In a passenger's action for

personal injuries sustained while alighting
from a street car immediately after having
boarded it, on the conductor's information the

car was going to the barn, an instruction im-

posing as a condition of liability the negli-

gence of the conductor in signaling to go
ahead as dependent on the conductor's knowl-

edge that plaintiff understood he was to leave

the car, licld to require a finding on an im-

material issue. Chapman v. Kansas City

Kys. Co., 217 S.W. 21)0.

Sup. 1020. In action against street rail-

way for injuries received on station platform,
based on theory that relation between defend-
ant and plaintiff had been that of carrier

and passenger, instruction charging defend-
ant with duty of exercising highest degree of

care, without requiring jury to find that rela-

tion of carrier to passenger must have exist-

ed at time of accident, I eld erroneous. Banks1

v. Kansas City Kys. Co., 217 S.W. 488, 280
Mo. 227.

Sup. 1020. Allegations of negligence, in

a petition in an action for injuries to a pas-
senger in a collision l>etween a street car and
u freight train, held general, so that court
did not err in authorizing recovery in its in-

structions on findings of specific acts of neg-
ligence. Bergfeld v. Kansas City Kys. Co.,
227 S.W. 1(K>, 285 Mo. 654.

Sup. 1021. In an action for being pushed
off the step of a moving street car by the

closing of the vestibule door, an instruction
to find for plaintiff if the conductor negli-

gently caused the car to start forward and
negligently closed the door while it was mov-

ing, as a direct result of which plaintiff was
"thrown from the car," was no broader than
the pleadings, though it omitted to require
a finding that plaintiff was "pushed off the

step" as alleged ; a finding that plaintiff was
"thrown from the car" being fairly alike in

significance and not misleading. Pietzuk \\

Kansas City Kys. Co., 232 S.W. 087, 280 Mo.
135.

Sup. 1021. Plaintiff, in an action for in-

Jury in alighting just after boarding a street
car on being informed that it was going to
the barn, having testified to a positive agree-
ment, with the conductor that the conductor
would stop and he would get off there, de-

fendant's requested instruction was properly
modified by insertion of the quoted words, so
as to read as follows: Even if plaintiff did

get on the car and his bundle was kicked
therefrom, "in the absence of any agreement
to stop, if you so find," this did not require
the crew to stop the car to permit plaintiff to

alight till it had reached the next regular
stopping place. Chapman v. Kansas City
Kys. Co., 233 S.W. 177.

Sup. 1021. Where the petition in a street

car passenger's action for injuries alleged
that tlie car was moved with a sudden and
unexpected jerk, and with such force as to
throw some one against the door, breaking it,

and causing the glass to strike plaint Iff in

the face, an instruction hypothesizing such
facts sufficiently required a finding that the

jerk was unusual and extraordinary. Lay-
cook v. United Kys. Co. of St. Louis, 235 S.W.
01, answering certified questions (App. 1020)
227 S.W. 883.

Sup. 1021. Requested instructions that
then* could be no punitive damages if defend-
ant's act in running its elevator without re-

placing the cables was due to mere inadvert-
ence was properly refused as without sup-
port in the evidence, where plaintiff's evidence
showed notices from an inspector, and defend-
ant's evidence was that his engineer daily ex-
amined the cables and judged them safe.

Keel v. Consolidated Inv. Co., 230 S.W. 43.

Sup. 1022. In action by one injured by
prematurely closing the doors and raising the

step of a street car while attempting to board
the same It rid, under the evidence, that the
court was warranted in refusing an instruc-
tion as to injuries resulting from accident.

Maloncy v. United Kys. Co. of St. Louis, 237
S.W. 500.

Where, in an action for injuries in at-

tempting to board a street car the evidence
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shows conclusively that the car was standing
still when plaintiff attempted to enter, the

court properly refused an instruction in her

favor if car was in motion. Id.

Sup. 1922. A petition in a suit against

a street railroad held sufficiently broad to

include issues presented by an instruction

predicated on an assault and wanton injury

by a conductor independent of the relation of

carrier and passenger. State ex rel. United

Rys. Co. of St. Louis v. Allen, 240 S.W. 117.

Sup. 1022. Where the petition alleged

an ordinance limiting the speed of automo-
biles to 8 miles an hour in the business dis-

trict and 10 miles nn hour elsewhere, and

alleged that the taxicab in which plaintiff

was riding and the automobile which collided

therewith were both being operated in the

business portion at a rate of speed in excess

of 10 miles an hour, to wit, 35 miles an hour,

etc., it, was broad enough to cover the negli-

gence whether the proof showed the point of

collision to l>e in the business district or else-

where, and authorized instructions predicat-

ing a recovery on the operation of each auto-

mobile at a rate of speed exceeding 8 miles

an hour. Varley v. Columbia Taxicab Co.,

240 S.W. 218.

Sup. 1023. Where plaintiff claimed she

was injured when she was thrown to the

ground by the sudden starting of a street

car from which she alighted, while defend-

ant's conductor testified she hud reached the

ground in safety, when her ankle turned and

she fell forward on her face, evidence that

she hail injuries on her hack, in addition to

injuries on the abdomen, heart, and fore-

head, does not show that she must have been

thrown off a suddenly moving car, so that it

was not error to instruct the jury that the

mero fact, that she was injured was no evi-

dence of negligence. (Per Woodson and

Oraves, JJ.) Moss v. Wells, 241) S.W. 411.

Sup. 1028. In an action against a street

railroad for injuries to a passenger alleged to

have been caused by the negligence in causing

the car to be violently and suddenly jerked
in an unusual manner so that plaintiff was

violently thrown into the street, instruction

charging the railroad with the exercise of

"the highest reasonable, practical degree of

care and foresight to safely carry plaintiff

and allow her a reasonable time to safely

alight from said car'* held not erroneous, al-

though there was no issue as to whether the

railroad had f,ailed to allow the passenger a

reasonable time to alight, where such instruc-

tion was merely a recital of the duty of a
carrier to a passenger and the instruction sub-

mitting the question of negligence was con-

fined to the issue made by the pleadings.
Connor v. Kansas City Rys. Co., 250 S.W. 574,

298 Mo. 18.

Sup. 1025. Instruction in action for per-
sonal injuries held not based on facts. Un-
terlachner v. Wells, 278 S.W. 79.

Sup. 1025. Instruction requiring highest
care held not to broaden issues. Taylor v.

Missouri Pac. K. Co., 270 S.W. 115, 311 Mo.
004.

Sup. 1027. Instruction authorizing jury
to find street car was running at negligent

speed held proper under petition and evi-

dence. Sugarwater v. Fleming, 293 S.W. Ill,

316 Mo. 742.

Sup. 1027. In action against railroad for

injuries to railway mail clerk on duty, in-

struction authorizing verdict for defendant
under specified circumstances held properly
refused where not considering certain facts

which might have constituted negligence.

Scheipers v. Missouri Pac. R. Co., 208 S.W.
51.

Sup. 1027. Instructions in passenger's
action for injuries relative to defendants' lia-

bility which were no broader than general

negligence pleaded, held sufficiently specific.

Ilulen v. Wheelock, 300 S.W. 479, 318 Mo.
502.

Sup. 1028. Evidence that elevator opera-
tor stated car must be broken authorized in-

struction on defendant's duty to invitee in

maintaining and constructing elevator. Rob-
erts v. Schaper Stores Co., 3 S.W.(2d) 241, 318

Mo. 1100.

Sup. 1028. Specific allegation of negli-

gence in starting street car as plaintiff was
boarding it precluded objection to instruc-

tion as inapplicable to res ipsa loquitur case.

Stolovey v. Fleming, 8 S.W.(2d) 832.

Sup. 1028. Instruction requiring finding
that motormnn negligently permitted collision,

before awarding plaintiff damages, held not

at variance with petition, alleging motor-

man's negligence in failing to check speed.

Morris v. Union Depot Bridge & Terminal R.

Co., 8 S.W.(2d) 11.

Sup. 1028. Instruction that street rail-

way was not liable for acts of police officer

held proper under issues in action for death

of passenger. Kirkpatrick v. Wells, 6 S.W.

(2d) 501, 319 Mo. 1040.
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App. 1888. In an action against a rail*

road for injuries to a passenger, the petition

charged that defendant negligently passed be*

yond the depot, which, when plaintiff ascer-

tained, he tried to retrace his steps within

the car, whereupon defendant negligently put
on a full head of steam, thereby jerking the

car with such force and speed as to throw

plaintiff off. The evidence introduced was
confined strictly within the limits of the peti-

tion. Held, that an instruction predicated
on defendant's so carelessly managing the

train as to throw plaintiff off the car did not

present an issue outside of the pleadings.

Schultze v, Missouri Pac. Ry. Co., 32 Mo. App.
438.

App. 1889. In an action against a rail-

road company for injuries to a passenger al-

leged to have been caused by negligence of

defendant's servants in instructing him to

alight from the train at a certain point while

the train was moving, an instruction predicat-

ing a right of recovery upon the failure of

the defendant to stop its train at that point

was erroneous, because presenting an issue

not made by the pleadings. Willmru v. St.

Louis, I. M. & S. Ry. Co., 36 Mo. App. 203.

App. 1891. In an action for injuries, a

charge submitting to the jury whether the

wrongful acts of defendant's servants were
within the scope of their authority was prop-

erly refused, where it was not controverted,

either by the pleadings or evidence, that such

acfs were within the scope of their authority.

Mackin v. People's St. Ry. & Electric Light
& Power Co., 45 Mo. App. 82.

App. 1894. In an action against a car-

rier by a passenger for injuries received in

jumping from a moving train on the brake-

man's calling out to jump, when there was
no danger at hand, there can be no recovery

unless the alarm was negligently given, and

the passenger's belief in the imminence of

the danger in remaining on the train was

such as an ordinarily prudent man would

have entertained under the same circum-

stances, and his action was such as would

probably have been taken by a prudent man,
and was free from contributory negligence;

and therefore it was error to recite in an in-

struction, as a fact, that the whistle to stop

the train, on which the brakeman acted, an 1

at the same time gave the alarm to jump, was
sounded at a place remote from a station,

switch, or siding, there being no evidence that

the passenger knew this. Ephland v. Mis-

souri Pac. Ry. Co., 57 Mo. App. 147.

App. 1894. Where the petition in an
action for negligence did not set up that
the accident was due to the absence of a

watchman where defendant's street cars
crossed railroad tracks, an instruction to find

for plaintiff if the injury was caused by any
neglect or inoompetency of the watchman
was erroneous. Jacquiii v. Grand Ave. Cable

Co., 57 Mo. App. 320.

Under a petition charging a street rail-

road with negligence in not providing proper
brakes, sand boxes, sand, and stopping ap-
pliances to stop and control their cars, an
instruction that it rests on defendant to

prove that said road, roadbed, tracks, cables,

cars, grips, grip irons, brakes, machinery, ap-
pliances, etc., were safe, sound, trustworthy,
and reliable, and were skillfully operated,
was erroneous, in authorizing a recovery for

negligence as to matters as to which the peti-

tion did not charge negligence. Id.

An instruction that it rests on defendant
to prove that the road etc., were safe, sound,

reliable, and trustworthy, and were care-

fully and skillfully operated, and the accident

arose from and was caused by inevitable acci-

dent or defect that could not have been fore-

seen by the exercise of the utmost practicable

cure, etc., is erroneous, where the defense was
that the accident was due to wet tracks and
the shortness of the distance of the cars from
the place of the accident, as it excluded the

defense set up from the jury and interposed
another in its place. Id.

App. 1894. Where plaintiff's petition

alleged, first, tho negligent failure of defend-

ant, to light up the platform where passen-

gers were in the habit of entering and leav-

ing trains, and, second, that defendant care-

lessly deposited or permitted to be deposited
an obstruction on its platform, and there was
evidence tending to support the first allega-

tion, it was error to instruct tho jury that

the mere existence or nonexistence of the al-

leged obstruction comprised the whole case,

thus shutting out entirely the charge of the

failure to light up the passenger platform,
which was the gravamen of the plaintiff's

complaint. Waller v. Missouri, K. & T. Ry.
Co., 59 Mo. App. 410.

App. 1895. Where, in an action for per-
sonal injuries, the petition alleged, and sub-

stantial evidence was adduced by plaintiff
to show, that she was- thrown from the plat-
form of the car by its forward motion, an In-

struction authorizing a recovery in such case
was justified by the petition and evidence.
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Hanks v. "Chicago & A. Ry. Co., 60 Mo. App.
274.

App. 1807. An instruction, in an action

against a street railway company for inju-

ries received in attempting to board a cur,

that if plaintiff attempted to board the car

at a place where the cars wore in the habit

of stopping to receive passengers; and he had
reason to believe that the car was stopping
for passengers at said place, and plaintiff at-

tempted to board the car, and the servants

in charge of the car knew, or by the exercise

of ordinary care would have known, that

plaintiff was attempting to board the car, but

suddently started the same before plaintiff

had a reasonable time to board it, plaintiff

would be entitled to recover, is erroneous,
as being outside the issues ; the petition stat-

ing a cause of action based on the ground that

plaintiff attempted to board a car that was
standing still. Worthingtou v. Lindell Ry.
Co., 72 Mo. App. 1G2.

App. 1900. Where, in an action by a

passenger for personal injuries, there was
no allegation in the petition justifying a re-

covery of exemplary damages, and there was
no testimony tending to show that the engi-

neer, in stopping the train, had acted wanton-

ly, maliciously, or unlawfully, with intent to

injure the passengers, it was error to give
an instruction on the subject of exemplary
damages. Dorsey v. Atrhison, T. & S. F. Ry.
Co., 83 Mo. App. 528.

App. 1903. Though one injured while at-

tempting to board a street car sues on the

ground that the car was started too soon,
it is not error to give a correct instruction

as to the duty to stop a car a reasonable

time to allow one to get safely on, whether
the car was at an actual standstill when he

attempted to get on, or was slowly moving,
and started up suddenly, without coming to a

full stop. O'Mara v. St. Louis Transit Co.,

76 S.W. 680, 102 Mo. App. 202.

App. 1904. In an action against a street

railway company for injuries alleged to have
been caused by negligence of defendant in

allowing a gate on the rear platform of one
of its cars to remain insecurely fastened, so

that it swung open, allowing plaintiff to

fall, the court instructed the jury to consider
all the circumstances shown by the evidence.

This was followed by a charge that the ac-

tual issue was that the gate was not se-

curely fastened, and that there was no issue

that the gate was not properly made or of a
safe kind, or the fastenings not of a safe

kind. Held not erroneous as allowing a re-

covery on negligence not pleaded. Aston v.

St. Louis Transit Co., 79 S.W. 999, 105 Mo.
App. 226.

App. 1905. In an action for injuries sus-

tained in alighting from a street car, where
plaintiff alleged that after the car came to a
full stop at the usual place for cars to stop for

the purpose of permitting passengers to alight,

etc., and there was no evidence that the car

stopped from any other cause than to dis-

charge passengers, instructions submitting
the hypothesis of the car stopping at a place
where passengers were in the habit of alight-

ing from some other cause than that of dis-

charging passengers were misleading and con-

fusing. -Corum v. Metropolitan St. Ry. Co.,

88 S.W. 143, 113 Mo. App. 631.

App. 1905. A petition against a street

railway and railroad for injuries to a pas-

senger in a street car, resulting from a col-

lision between the street car and a railroad

car, alleged that defendants were guilty of

negligence in failing to keep a necessary look-

out and observe the approach of the railroad

car. The court charged generally to find for

plaintiff, if the defendant street railway
failed to use the highest degree of care to-

ward plaintiff, or if the defendant railroad

failed to observe ordinary care, and such
failure resulted in or contributed to plaintiffs

injury. Held, that the charge was erroneous,

in that it failed to condition (he right of re-

covery on the establishment of the negligence
charged in the petition. Hamilton v. Metro-

politan St. Ry. Co., 81) S.W. 81)3, 114 Mo. App.
5(>4.

App. 1005. Where, in an action for In-

juries to a street car passenger, the complaint
alleged negligent oi>eration of the car and
that all the electric appliances of the car
were defective, an instruction that if the ex-

plosion, flame and burning of the car were
caused by any defect in the condition of the
car or the apparatus thereof, or by any im-

proper management resulting from any neg-
ligence on the part of the defendant, or its

agents and servants, etc., plaintiff was en-
titled to recover, was not objectionable as

submitting a cause of action not stated in the

petition. Brod v. St. Louis Transit Co., 91 S.

W. 993, 115 Mo. App. 202.

App. 1906. In an action for injuries to a

passenger, an allegation in the petition that
it was defendant's duty to maintain the car,
disconnected from the charge of negligence,
was insufficient to justify an instruction au-
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thorizing the jury to put defendant's negli-

gence on the ground that it did not properly

maintain the car. Briseoe v. Metropolitan St.

Ry. Co., 95 S.W. 276, 118 Mo. App. <W8.

App. 1907. In an action against a street

railway for injuries received by a passenger

through being thrown from the platform of a

car by a sudden lurch, an instruction permit-

ting a recovery on the ground of excessive

speed when there was no allegation that the

<?ar was going at an excessive rate was not

erroneous, the petition alleging generally

that the injury resulted from defendant's neg-

ligence "in the construction, maintenance and

operation of said line and car." Basket t v.

Metropolitan St. Ry. Co., 101 S.W. 138, 123

Mo. App. 725.

App. 11M)7. Where, in an action against

a street railway company, the petition

charges, and the evidence of plaint iff shows,

that she was thrown by a sudden and violent

start of the car made when she was stepping
onto the foot board to become a passenger,
and the evidence of the company showed Hint

the car did not stop and plaintiff made no

attempt to board it, arid the jury were told

that a recovery could be had on no other

ground than that plaintiff was thrown from

the foot board before she bad time to secure

her footing, an instruction authorizing a re-

covery if the car was suddenly started with-

out allowing plaint iff a reasonable time to

board it and become seated thereon was not

objectionable as charging, as a matter of

law, that it was the duty of the company to

hold the car stationary until plaintiff had
been given a reasonable time in which to

seat herself. Miller v. Metropolitan St. Ry.

Co., 102 S.W. 5912, 12.") Mo. App. 414.

App. 1909. Where the petition alleged

that, while plaintiff was alighting from the

car, it was negligently jerked and backed,

causing plaintiff to "fall against the depot

platform," etc., an instruction authorizing a

recovery if because of defendant's negligent

act plaintiff was injured was not erroneous

in failing to require a finding that plaintiff

fell against the platform ; it being immaterial

whether she fell against the platform or the

earth. Van Clove v. St. Louis, M. & S. E.

Ry. Co., IIS S.W. 110, 137 Mo. App. 332.

App. 1910. Where deceased, when
thrown from a street car and injured, had
been riding on the back platform, and had
not at any time ridden inside the car, as al-

leged in the petition, instructions that if, as

the car approached decedent's destination,

he passed out on the back platform to alight
when he reached his destination, and while

on the platform, and before the car reached

such destination it sustained an unusual jerk

by reason of defendant's servants carelessly

causing it to be brought to a standstill and
then suddenly starting it forward, whereby
decedent lost his balance, etc., plaintiff was
entitled to recover, were erroneous as inap-

plicable to the evidence. Ely v. Southwest
Missouri R. Co., 125 S.W. 833, 141 Mo. App.
708.

App. 1910. Proof of substantially less

speed than 15 miles per hour did not sustain a

petition alleging that defendant's street car

was being negligently run at the rate of 15

miles per hour, and hence instructions not re-

quiring the jury to find that the car was being
run at as great a speed as 15 miles before they
could find for plaintiff were erroneous.

Moore v. Metropolitan St. Ry. Co., 120 S.W.
181, 142 Mo. App. 290.

App. 1910. The instruction limiting in-

quiry to negligence in "the management and
control of said passenger train and coach"
is not broader than the charge of the petition
that defendant "carelessly and negligently

operated and ran its train" in which plaintiff

was riding as a passenger. Marriott v. Mis-

souri Par. Ry. Co., 12G S.W. 231, 142 Mo. App.
199.

App. 1910. Where a petition alleges that

a carrier suddenly and negligently moved the

train backward, whereby plaintiff, who was
attempting to alight, was thrown and injured,
and plaintiff's instructions based t'he negli-

gence on the negligent starting of the train

while in the act of alighting, it is not error

to give defendant's instructions, placing the

burden on plaintiff to prove that the train-

men suddenly and negligently jerked the

train backward, since the petition and plain-

tiff's instructions based a cause of action on
violent and negligent jerking and not in mere-

ly starting the train. Craig v. Wabash R.

Co., 120 S.W. 771, 142 Mo. App. 314.

App. 1910. In a cable car passenger's
action for personal injuries, alleged to have
been caused by the sudden stopping of the
car by the negligence of the gripman in not

releasing Hie cable from the grip at a street

corner where the cable ran under and crossed
another cable, causing the grip to come in

contact with appliances under the ground, an
instruction, which was the only charge on

negligence, that defendant was bound to op-
erate its cars with the highest reasonably
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practical degree of care of a very prudent
person, In view of the circumstances shown
by the evidence, was erroneous for not be-

ing limited to the specific acts of negligence

alleged In the petition. Petrich v. Metropoli-
tan St. Ry. Co., 127 S.W. 603, 143 Mo. App.
170.

App. 1911. In a negligence action, the

instructions must require a finding upon the

negligent acts revealed in the evidence, and
where the petition alleged specific acts of neg-

ligence of defendant street railway company's
motorman as causing the injury, to the effect

that he so negligently and carelessly managed
the car that he suffered it to be collided with

by runaway horses, crossing the track at

an intersecting street, which allegations were
supported by direct proof, it was error to

cnartre authorizing a recovery against de-

fendant if the jury should find that plaintiff

was exercising ordinary care at the lime un-
less they should find that the collision could

not have been avoided by the motorman in

charge of the car by the exercise of high care,

thus omitting to hypothesize the facts with

respect to the alleged negligence of the motor-
man and permitting the jury to find for plain-
tiff in the event of other negligence of de-

fendant. Miller v. United Uys. Co. of St.

Louis, 1154 S.W. 10 M, ir;i Mo. App. 52S.

App. 1911. It is not error to instruct the

jury as to the 1( iral relation between a car-

rier and a passenger, when such information
is pertinent to the issues. Xeiler v. Metro-

politan St. Uy. Co., 1H4 S.W. 10<>7, lf3 Mo.

App. (>!.*>.

Where the petition in an action for in-

juries to a street car passenger alleged that

the car was caused "and" permitted to move,

throwing the passenger from the car while

alighting, a charge authorizing a verdict if

the car was caused "or" permitted to move
was not objectionable as broadening the cause
of action pleaded, the gravamen of which was
negligence in allowing the car to prematurely
start. Id.

App. 1911. In an action against a street

car company, where the petition alleged and
the proof showed that the plaintiff's sister-in-

law gave the signal to stop at a certain street,

it was immaterial whether the plaintiff sig-

naled or not, so an instruction requiring the

jury to find that the plaintiff signaled was
not a variance ; there being no failure of

substantive facts. Holland v. Metropolitan
St. Ky. Co., 187 S.W. 905, 157 Mo. App. 470.

App. 1918. In a passenger's action

against a street car company for injuries sus-

tained whilo alighting from a car, an instruc-
tion directing a verdict for plaintiff if the car
started before she had time to alight did not
submit a different act of negligence from that

pleaded, where it submitted only one of the

specifications of negligence pleaded, and
omitted others. Bond v. Metropolitan St.

Ry. Co., 204 S.W. 934.

App. 1918. In a passenger's action for

personal injuries alleged to have been caused
by a sudden and violent start of defendant's
street car, an instruction submitting the mere
starting of the car before the plaintiff had
taken a seat was erroneous. Murdock v.

Dunham, 206 S.W. 915.

App. 1919. In passenger's action for in-

juries while aiding brakeman in unloading
freight at brakeman's request, made while

passenger was on station platform, instruc-
tion as to railroad's duty in management and
operation of train with highest degree of care
was misleading; the negligent act causing in-

jury having no connection with operation
ftnd management of train. Shaffer v. St.

Louis & S. F. Ky. Co., 208 S.W. 145, 201 Mo.
App. 107.

App. 1919. Where passenger asserted
motorman was negligent in owning the door
which was an invitation to passengers to

alight before the car fully stopped, an instruc-

tion that if the passenger relied on the custom,
and the motorman negligently oi>cned the door
before bringing the car to a full stop, and the

passenger being unaware of the movement
stepi>ed off the car, etc., verdict should be for

him, is not open to objection that the only neg-
ligence alleged was a violation of the custom,
while the instruction submitted negligence in

allowing the car to proceed after the door was
opened. Tillery v. Harvey, 214 S.W. 240.

In action by a i>assenger who asserted
that he was injured in alighting by negligence
of motorman openng door, which was an in-

vitation to passengers to alight, before the
car had been brought to a full stop, refusal

of defendant's requested instruction on ac-

cident was proper, though defendant asserted

plaintiff merely tripped, the instructions given
having correctly charged that unless the jury
found defendant negligent no recovery could
be had, for, had the instruction on accident
been given, the jury might have been misled
into denying recovery though the injury oc-

curred as claimed by plain tiff. Id.

App. 1919. In an action for personal in-

juries to plaintiff while attempting to board
defendant's street car because of a violent
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jerk of the car while starting, an instruction

held not erroneous as submitting the negligent
failure to stop the car, resulting in plaintiff's

being dragged and hurt, which failure had
not been pleaded. Paul v. Dunham, 214 S.W.
263.

In an action for personal injuries from
being thrown and dragged while attempting to

board defendant's street car, evidence of per-
manent injuries held sufficient to justify an
instruction on that subject Id.

A pp. 1020. In an action by a passenger
for personal injuries, where plaintiff's theory
was that the car came to a stop, and as she
was on the step getting off the motorman
closed the car door upon her coat and started

the car, thus throwing her to the street and

dragging her, and defendant's theory was that

plaintiff fell by reason of attempting to alight
before the car stopped, court did not err in not

requiring the jury to find that plaintiff was
not given a reasonable time to alight. Chap-
man v. Kansas City Rys. Co., 217 S.W. 623.

App. 1020. In an action by passenger for

personal injuries received when thrown from
vestibule of car by sudden jerk, where i*tition

alleged that car "slowed down or stopped,"
and the evidence showed that it had been

stopped or moved very slowly when plaintiff

attempted to alight, court did err in refusing
defendant's instruction, which told the jury
that if the car stopped but once plaintiff was
not entitled to recover, since such instruction

would have been misleading, the cur having

stopped after the jerk, since there might have
been but one stop, and plaintiff would have
been entitled to recover. Roach v. Kansas
City Rys. Co., 228 S.W. 520.

App. 1020. An objection that an instruc-

tion, stating a passenger was proceeding from
the entrance of the vestibule toward the in-

terior of a street car, was broader than the

petition and evidence which showed that she
was proceeding from the entrance and vesti-

bule of the car toward the interior thereof is

without substance. Ownby v. Kansas City
Rys. Co., 228 S.W. 870.

App. 1021. In action for injuries to live

stock attendant, riding in freight car with

stock, from sudden stop of train, causing horse
to fall uion him, where case was not based on
the theory that the trainmen, knowing attend-
ant to be in the car, failed to use proper care
to avoid injuring him, and where there was
evidence that the trainmen did not know he
was in the car, submission of issue as to

whether trainmen knew or had good cause to

believe that he was in the car and liable to be
injured, in time to have avoided the injury,
held error. Vulgamott v. Hines, 229 S.W.
394.

App. 1021. In an action for injuries to

plaintiff when she was thrown from the step
of a street car which she had boarded, by its

premature starting, plaintiff's instruction

covering the case and permitting verdict for

plaintiff, though she had not boarded the car,
but had merely taken hold of the handrail,
held erroneous as not submitting the cause of

action on the basin afforded by the pleadings
and evidence. Lairsou v. Kansas City Rys.
Co., 232 S.W. 4&1.

App. 1021. In an action for injuries,
wherein the petition alleged a street car start-

ed with a "sudden jerk" as plaintiff was
alighting therefrom, an instruction In favor of

plaintiff if the car was "suddenly started for-

ward" with such force us to throw her to the
street was not reversible error, though it <?<*

not use the word "Jerk," the words used con-

veying practically the same idea, and the gist
of the negligence averred being the premature
starting of the car. Lass v. Kansas City Rys.
Co., 233 S.W. 70.

In an action for injuries from being
thrown to the platform by the sudden starting
up of a car from which plaintiff was alighting,
an instruction that the conductor was not
bound to anticipate that she would attempt
to alight while the car was in motion, and that

if, when such intention became manifest, it

was too late to prevent her, plaintiff could not

recover, was properly refused, being outside

the issues, the only question being whether
the car was still when plaintiff attempted to

get off and started up while she was doing so,

and its only effect being to divert and confuse
the minds of the jury. Id.

App. 1021. Allegation in a petition that
the "defendant, its agents, servants, and em-
ployees in charge of arid operating the car,
* * *

carelessly and negligently caused and
permitted said cur * * * to strike and
collide with another car upon the same track,"
etc., held a general charge of negligence as to

operating the car on which plaintiff was rid-

ing, and not specific negligence, though the
crowded condition of the car was alleged, but
only in explanation of plaintiff standing
where she did, and the case was properly sub-
mitted under a general charge as to such neg-
ligence causing the collision, there being no
question of any persons other than those in

charge of the car on which plaintiff was rid-
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ing being at fault. Johnson v. Kansas City

Rys. Co., 233 S.W. 942.

App. 1922. Where a petition alleged
that while plaintiff, about to leave defendant's

street car, was standing on the rear step, de-

fendant negligently caused the step to be

raised and the rear doors of the car to be

closed, causing her to fall, and as another ele-

ment of negligence that defendant closed the

doors of the car, caught her clothing, and neg-

ligently caused the car to proceed, dragging
her, defendant cannot complain of an instruc-

tion not submitting the element of dragging,
which was not necessary to make plaintiff's

case ; the evidence showing that the injuries
resulted alone from the fall. McDermott v.

United Rys. Co. of St. Louis, 236 S.W. 1080.

App. 1922. A petition alleging as

grounds for negligence of defendant street

railway, "Said car, because of the carelessness

and negligence of the defendant, * * *

suddenly started down said grade between
the last aforesaid streets with sudden and
furious momentum, and the plaintiff, believ-

ing said car would jump the track or run into

something on the track while thus running,
and it being apparent to her that she was in

imminent peril of life and limb, and being
advised and assisted by the conductor in

charge of said car, left said car while thus

moving," and received injury, only charged
negligence in permitting the car to run down
the hill at a high rate of speed, and an instruc-

tion warranting recovery for negligence of

conductor in advising plaintiff to jump from
the car was too broad, and unwarranted.
Hellar v. Kansas City Kys. Co., 237 S.W. 811.

In action by passenger for injuries re-

ceived when jumping from a street car beyond
control, an instruction permitting recovery if

conductor advised plaintiff to jump was erro-

neous where it did not require the jury to find

that plaintiff alighted relying on such advice;
there being some evidence that plaintiff acted

upon her own initiative. Id.

App. 1923. In an action against a street

railroad for injuries sustained by an alight-

ing passenger at a crossing, an instruction re-

quiring the jury to find that large numbers
of people customarily used the crossing at tho

time of the accident and for a long time prior

thereto, as a condition of finding for plaintiff,

field to sufficiently restrict the jury to the

facts shown in the evidence. Brooks v. Union

Depot Bridge & Terminal R. Co., 258 S.W.
724. 215 Mo. App. 643.

App. 1926. Submission of case for neg-

ligence of carrier on theory of prematurely

starting train while passenger was boarding
it held not error, notwithstanding averments
of petition as to violence and extraordinary
manner of starting train. Stephens v. Mo-
bile & O. R. Co., 285 S.W. 151.

In action for injuries to passenger, predi-
cated on premature start of train, refusal of
instruction submitting defendant's theory of

accidental injury held proper. Id.

App. 1927. Refusal of instruction on ac-

cidental injury held not error, where prima
facie case of negligence presented was not

rebutted. Thomas v. St. Louis-San Francisco

Ry. Co., 293 S.W. 1051.

App. 1927. Instruction on theory that

street oar was operated at negligent rate of

speed held not error. Myerson v. People's
Motorbus Co. of St. Louis, 297 S.W. 455.

<g=a322. Verdict and finding*.

App. 1915. Proof that the prior starting

of a car contributed to the injury held not to

preclude a finding that the violent stopping of

the car was the final proximate cause, without
which the injury would not have occurred.

Allen v. Dunham, 175 S.W. 135, 188 Mo. App.
193.

App. 1920. The finding against plaintiff

passenger on the first count of her petition

against defendant street railway seeking dam-

ages for injuries when a car door closed on
her wrist concluded the question of defendant
street railway's liability as to the cause of

action counted on. Carney v. United Rys. Co.

of St. Louis, 226 S.W. 308, 205 Mo. App. 495.

Finding against plaintiff passenger on the

first count of her petition against defendant

street railway seeking damages for injuries

when a car door closed on her wrist did not

conclusively establish the fact that plaintiff

passenger received no blow whatever by the

closing of the door, so that she was not dazed
when she alighted to the street, and unable

momentarily to extricate herself from danger
from the swing of the rear end of the car,

which struck her and inflicted the injuries for

which she seeks recovery in the second count.

Id.

(E) CONTRIBUTORY NEGLIGENCE OP
PERSON INJURED.

<g=>323. Application of the doctrine to
oarrien in general.

Sup. 1800. While carriers of passengers
are held to a very high degree of care, there is
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a corresponding obligation on the part of a

passenger to act with prudence, and, if his

negligence contributes to bringing about his

injury, he cannot recover. Weber v. Kansas

City Cable Ry. Co., 12 S.W. 804, KM) Mo. 194, 7

L. R. A. 819, 18 Am. St. Rep. 541, rehearing

denied 13 S.W. 587, 100 Mo. 194, 7 L. R. A. 819,

18 Am. St. Rep. 541.

Sup. 1900. In an action against a street-

railway company for injuries, it is error to

instruct that, if plaintiff was riding on the

footboard of a grip car while it was running

at its usual speed, he was guilty of contribu-

tory negligence unless he was a passenger,

since his status as a passenger could not af-

fect the question of his negligence. Raining

v. Metropolitan St. Ry. Co., 57 S.Wr
. 268, 157

Mo. 477.

Sup. 1903. A street railway passenger

never assumes the risk of the company's neg-

ligence.- Parks v. St. Louis & S. Ry. Co., 77

S.W. 70, 178 Mo. 108, 101 Am. St. Rep. 425.

Sup. 1927. Negligence of intending pas-

senger in personal injury suit is not avail-

able as defense unless it contributed to in-

jury. Sugarwater v. Fleming, 293 S.W. Ill,

310 Mo. 742.

App. 1904. The rule imposing on carri-

ers of passengers the highest degree of care is

applicable to an injury in tin 1 production of

which the passenger is a factor. McKinstry
v. St. Louis Transit Co., 82 S.\V. 1108, 108 Mo.

App. 12.

App. 1908. A passenger on a freight

train could assume that a coupling of cars of

the train would be made without negligence.

Mitchell v. Chicago & A. Ry. Co., 112 S.W.

291, 132 Mo. App. 143.

Though negligent toward a passenger, a

railway company is not liable for resulting

injury if his failure to use ordinary care con-

tributed to the injury. Id.

Statutory provision!.

See explanation, paye Hi

<==>325. Care required of pasiengen in

general.

A passenger is required to exercise only

ordinary care for his safety.

Sup. 1903. Becker v. Lincoln Real Estate &
Building Co., 73 S.W. 581, 174 Mo. 246

;

App. 1908. Mitchell v. Chicago & A. Ry.

Co., 112 S.W. 291, 132 Mo. App. 143;

(1909) Martin v. Missouri Pac. Ry. Co.,

119 S.W. 444, 137 Mo. App. 094.

Sup. 1886. The discomforts and dangers
naturally incident to travel by rail are greater
on freight than on passenger trains, and call

for a correspondingly higher degree of care on
the part of passengers. Harris v. Hannibal &
St. J. II. Co., 1 S.W. 325, 89 Mo. 233, 58 Am.
Rep. 111.

Sup. 1880. In an action by a woman in

good health, 05 years old and weighing 170

pounds, to recover damages for personal in-

juries occasioned by the starting of a train

while she was in the act of alighting, the jury

may take into consideration the "age, sex, and

physical condition '' of the plaintiff in deter-

mining whether she exercised ordinary care

and diligence at the time of the accident.

Hickman v. Missouri Pac. Ry. Co., 4 S.W. 127,
91 Mo. 433.

App. 1883. Whether a passenger on a
railroad train had been guilty of contributory

negligence 1
. See Condy v. St. Louis, I. M. &

S. Ry. Co., 13 Mo. App. ;i88, memorandum.

C=>326. Care required of children and
others under disability*

Instructions, see post,

Sup. 1880. In alighting from a street car,

a child of S years old can only be held to a

reasonable degree* of care according to her

years. Muelilliausen v. St. Louis R. Co., 2 S.

W. 315, 91 Mo. 332.

App. 1891. Negligence cannot ordinarily
be imputed to a child of the age of six .\cars,

injured while dismounting from a street car.

Buck v. People's St. Ry., Electric Light &
Power Co., 40 Mo. App. 555.

C=o327. Awaiting and seeking transpor-
tation.

Questions for jury, see post, @=^3-47.

Sup. 1S93. Persons going to and from
trains must know that doix>ts are more or less

crowded on such occasions, and should t\t such

limes anil places look where they are stepping
and be observant of what is going on around
them. Sargent v. St. Louis & S. F. Ry. Co.,

21 S.W. S23. 114 Mo. 34S, 19 L. R. A. 4UO.

Whore tine negligence counted mi by plain-

tiff is a (failure to properly litfht the platform
and in permitting mail bags to be thrown on

it, and the defendant relies on contributory

negligence, it was not proper to instruct thwt

it was not the plaintiff's duty to expect and
aintk-iipate obstruction on the platform, that

she had tho right to believe the platform was
safe and free of obstructions, and that if she
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did not discover the mail bags, and the offi-

cers and servants failed to warn her of such

obstructions, then she was not guilty of neg-

ligence. Id.

Sup. 1010. That one struck by a train

while crossing tracks on station premises was
an invitee and had prone there for the purpose
of taking a train did not relieve him from he

necessity of exercising ordinary care. State

<?x rel. Peters v. Reynolds, 214 S.W. 121.

Sup. 1021. Where decedent was await-

ing the arrival of an accommodation train

at a suburban station, and perceived a train

rapidly approaching, it was her duty to see

just where the moving engine was, and the

rale of its speed, before attempting to cross

the track directly in front of it. State ex

rel. St. Louis-San Francisco Ity. Co. v. Ileyn-

olds, 2:;3 S.W. 210, 280 Mo. 470, quashing judg-

ment and opinion (App.) Martin v. St. Louis-

San Francisco Ky. Co., 227 S.W. 120.

Sup. 102.1. Prospective passenger has

right to expect that car will have headlight,

that warning signal will be given, and that

car will stop at platform. Willi v. United

Kys. To. of St. Louis, 274 S.W. 24.

Prospective passenger required to exor-

cise ordinary care in watching for approach-

ing car. Id.

Sup. 1027. Intending passenger was en-

titled to presume car would be operated with

ordinary care and would stop on signal.

Sugarwater v. Fleming, 203 S.\Y
T

. Ill, 310 Mo.

742.

App. 1SS1. Passengers ihave n. right to

assume that the grounds adjacent to the cars

belonging to the company within the limits

in which passengers naturally go to and from

tho train are in a condition to .be safe for

ordinary transit, even on n. dark night.

rhance v. St. Iuis, I. M. & S. Ky. Co., 30 Mo.

App. 3.")!.

App. 1S04. Tt is the duty of a passenger
or intending passenger, while waiting for the

arrival of the train at a depot, to occupy the

premises provided for passengers, and in go-

ing to and from the station platforms and
trains to use the ways and means provided
for that purpose. Uundermaii v. Missouri, K.

& T. Ky. Co., 58 Mo. App. 370.

Where a carrier of passengers main-

tained a convenient and safe passenger (plat-

form and comfortable waiting rooms at a de-

pot, an intending passenger, injured by rea-

son of falling into an excavation under a

platform erected for the freight traffic, cannot
recover for the injury sustained ; 'he having
knowledge that 41ie latter platform was used

exclusively for the freight business. Id.

An intending passenger, waiting for a
train at a depot, who left the comfortable

waiting rooms and well-lighted passenger
platform and went into the darkness on the

company's freight platform, without giving
heed to existing conditions patent to his senses

and sufficient to have warned an ordinarily

prudent man of the probable danger of pro-

ceeding further, was guilty of contributory

negligence, precluding -a recovery for injuries

sustained by reason of an excavation under
the freight platform. Id.

App. 1S04. Where it is shown by the

proof that an entire platform was in actual

use as one continuous platform for the ac-

commodation of defendant's passengers in en-

tering and alighting from its trains, passen-

gers will not be held to a knowledge that it

was the secret intention of the railroad com-

pany that portions of the platform were for

use in handling freight, Iwiggage, and express
matter. Waller v. Missouri, K. & T. Ky. Co.,

59 Mo. App. 410.

App. 1009. Where, though plaintiff knew
that the tracks where he attempted to Jvoard

a street car ran close together so that the

humi]>era of IKI using cars sometimes touched,
he also knew that it was defendant's practice
to avoid having cars pass nt that point, and
the place where he attempted to board the

car was provided 'by defendant for taking
on passengers, he could assume tdiat there

was no danger from passing cars on the oth-

er track and was not Ixmnd to watch a car

on the other track on the other side of the

cross-street to see if it was going to pass the

car he was boarding. S-rolt v. Met roiMtli tail

St. Ky. Co., 120 S.W. 131, 138 Mo. App. UKJ.

App. 1011. A passenger has no right to

enter a private telegraph office in a station

without invitvition. Roberts v. Wabash K.

Co., 1.U S.W. SO, l.'tf Mo. AH>. 638.

App. 1014. Where decedent, desiring to

board a train, crossed a track on which it was
standing, and passed onto an adjoining track,

where be was immediately struck and killed

by another train, whidi lie could 'have seen

hnd he looked before going onto the track,

he was guilty of contributory negligence as a

matter of law. Hnrnhnm v. Chicago, B. & Q.
R. Co., 1C2 S.W. 300, 175 Mo. App. 286.

App. 1014. A passenger who. not famil-

iar with a railroad station, walked around

Consult Pocket Part for later cases. For explanation, see page iii.
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the platform in the dark looking for the toilet

room, was guilty of contributory negligence

precluding recovery for injuries caused in a
fall from such platform. Hickmnn v. Mis-

souri, K. & T. Ry. Co., 167 S.W. 1178, 180 Mo.

App. 431.

App. 1918. Decedent, though an invitee

on railroad station premises, negligently con-

tributed to his death, where, after lie got into

clearing between two station buildings, and
before passing onto main track, he did not
look for approaching train, the headlight of

which wa visible. Peters v. Lusk, 200 S.W.

250, 200 Mo. App. 372.

App. 1920. A man who in daylight en-

tered upon railroad track immediately in

front of a locomotive, with nothing to obstruct

his view, held as a matter of law contribu-

torily negligent. Branstetter v. Chicago & A.

R. Co., 225 S.W. 1035.

Entering conveyance.
Instructions, see post, G=348.

Questions for jury, see post, <S=347,

). In ftvnvrnl.

Sup. 1909. Whore a street car stops for

a reasonable time for passengers and gives the

signal to start 'before one attempts to enter,

the invitation to enter ceases, and one there-

after attempting to enter would be negligent,

especially if he (heard and understood the sig-

nal. Quinn v. Metropolitan St. Ry. Co., 118
S.W. 46, 218 Mo. 545.

Sup. 1920. A passenger intending to

board train at station platform is required to

use reasonable diligence in (hoarding train.

May v. Chicago, B. & Q. R. Co., 225 S.W. (KK),

284 Mo. 508.

App. 1S78. Negligence of passenger in

boarding street car. See Schreiner v. St.

Douis R. Co., 5 Mo. App. 59(5, memorandum.

App. 1904. In an action against a street

railway for injuries to a passenger caused by
a sudden jerk of the car, where there was no
evidence to show that a reasonable time was
allowed plaintiff to reach a place of safety
after boaixling the car before the same was
started, she could not be held guilty of con-

tributory negligence. Stoddard v. St. Louis
& M. R. R, Co., 80 S.W. 33, 105 Mo. App. 512.

App. 1904. That a street car was not

carrying passengers, but was proceeding to a
shed for the night, did not make a person at-

tempting to board it guilty of contributory

negligence, unless he knew, or by ordinary

care could have known, that the car was not
carrying passengers. Leu v. St. Louis Trans-
it Co., 80 S.W. 273, 106 Mo. App. 329.

App. 1906. A passenger, injured by the

starting of a street car while 'boarding it, was
not guilty of contributory negligence in board-

ing by the side away from the curb, where tihe

car was an open one with a running board on
either side. Costello v. St. Louis Transit Co.,
06 S.W. 425, 119 Mo. App. 391.

App. 1909. A passenger who steps on a
train when it is apparent that a coach is about
to be shoved against it with dangerous vio-

lence is guilty of contributory negligence.
Wise r. Wabash R. Co., 115 S.W. 452, 135 Mo.

App. 1909. Where, though plaintiff knew
that tracks ran close together, he also knew
that it was defendant's practice to avoid (hav-

ing cars pass at that point, and place where
he attempted to 'board car was provided by de-

fendant for taking on passengers, he was not
bound to watch car on other track on other
side of cross-street to see^if it was going to

pass car he was boarding. Scott v. Metro-

ipolitan St. Ry. Co., 120 S.W. l.'Jl. See Car-

riers, @=>327 in this Digest.

App. 1914. Where decedent, desiring to

'board train, passed onto an adjoining track,

where he was immediately struck and killed

by another train, he was guilty of contribu-

tory negligence as matter of law. Kurnham
v. Chicago, B. & Q. R. Co., KJ2 S.W. 300. See
Carriers, <=>327 in this Digest.

App. 1915. That person, who had Just
boarded caboose of freight train, was stand-

ing on platform, when thrown therefrom by
unusual jerk, held not to make her negligent,
as a matter of law. Lindsay v. St. Louis &
II. Ry. Co., 178 S.W. 276.

App. 1919. Where plaintiff passenger
was injured by the sudden starting of de-

fendant's street railways company's car
which sfoe was boarding, caused to lose her

balance, and was dragged and thrown upon
the pavement, held that plaintiff was not neg-
ligent because she held to the upright rod or
stanchion instead of letting go at once. Bald-
win v. Kansas City Rys. Co., 214 S.W. 274.

$=3228 (2). At place other than atatlon or
platform.

App. 1905. Defendant having placed the
car on an unobstructed walk, leading directly
to the steps, plaintiff, in choosing another

way, was guilty of contributory negligence,
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precluding recovery. Archer v. Union Pac. R.

Co., 85 S.W. 984, 110 Mo. App. 349.

App. 1906. A passenger voluntarily leav-

ing the train at a station, knowing that It

would pull down to another platform, held, un-

der the circumstances, guilty of negligence

precluding a recovery for Injuries sustained

In ^attempting to regain the train. L<nub v.

Chicago, B. & Q. Ry. Co., 94 S.W. 550, 118 Mo.

App. 488.

App. 1913. A shipper of live stock who
accomiKinieti the stock may rely on the direc-

tions of tho conductor and station agent as to

where the calniose will be, and that it cannot
!p boarded at the station. Ohorn v. Mis-

souri, K. & T. Ry. Co., 15,'* S.W. 1000, 168 Mo.

App. 518.

App. 1919. Where a street cur is tem-

porarily stopped lit a -place other than a regu-
lar stopping place, and not to receive or dis-

charge passengers, if one attempts to get on or

off and is injured by the starting of the car

the. company cannot be charged with nogli-

gonce, unless the conductor or motorimm
know, or had reason to know, that an attempt
to get on or off was being made. Elliott v.

ruited Rys. Co. of St. Louis, 214 S.W. 234,
201 Mo. App. 002.

I (3). Boarding- moving; car.

Sup. 1895. A person attempting to board
an electric street railway car while in mo-
tion assumes the risks of injury only from the

ordinary movements of the car. Schepers v.

Union Depot R. Co., 29 S.W. 712, 120 Mo.
005.

Sup. 1890. Whether or not deceased, who
was a boy 14 years of age, was guilty of con-

tributory negligence In trying to board a
street car while in motion, depended to some
extent on his experience, Intelligence, and the

rate of speed at which the car was then mov-

ing, and he was not wholly absolved from the

exercise of care in boarding the car while It

was moving at a rate of speed of from three

to seven miles per hour. Sly v. Union Depot
Ry. Co., 30 S.W. 235, 134 Mo. 081.

App. 1891. It Is contributory negligence
for one to attempt to board a train moving
at a speed from six to eight miles an hour.

Murphy v. St. Louis, I. M. & S. R. Co., 43 Mo.

App. 342.

It Is not contributory negligence as a
matter of law for one to attempt to board a
train moving at the rate of four miles an
hour. Id.

App. 1892. In an action against a rail-

road company for personal injuries, It ap-
peared that plaintiff was a passenger on a
freight train and dismounted at a station to

purchase a ticket ; the caboose being stopped
at some distance from the station. After pur-
chasing the ticket and remaining in the sta-

tion building for some five minutes, plaintiff
started to board tho train, but found that at
this time the caboose was not at the station

platform, and in attempting to catch hold of

it as it went past plaintiff slipi>ed and was
injured. There was uncontradlcted evidence
that the cal>oose did in fact stop at the plat-
form a sufficient length of time to allow pas-
sengers to get off and on. Held, that the rail-

road company discharged its full duty and
was not liable. Hays v. Wabash Ry. Co., 51
Mo. App. 438.

App. 3X90. Where plaintiff was standing
on the platform at a railroad station and a
train was approaching the platform at a

Hpeed of from six to seven miles per hour, the

speed constantly increasing, and the conduc-
tor called to him to jump on, and he jumped
on tho impulse of the moment, doing so in a
direction opposite to that in which the train

was moving, he was guilty of contributory

negligence. Hen ton v. Kansas City, P. & G.
R. Co., 05 Mo. App. 479.

App. 1904. A passenger's attempting to

board a moving train is not negligence per se.

MoKeo v. St. Louis Transit Co., 83 S.W.

1013, 108 Mo. App. 470.

App. 1905. For one to board a moving
street car is not necessarily such negligence
as will bar a recovery for an injury caused

by the acceleration of the speed of the car
while he was in the act of boarding it, but
whet her there is negligence depends on the cir-

cumstances. Schmitt v. St. Louis Transit

Co., 90 S.W. 421, 115 Mo. App. 445.

App. 1910. A passenger attempting to

board a moving train is generally guilty of

contributory negligence, precluding a recovery
for the injuries received, though the carrier

was guilty in the first place in not stopping
its train a reasonable time for the passenger
to enter It In safety. Johnson v. St. Joseph
Ry., Light, Heat & Power Co., 128 S.W. 243,
143 Mo. App. 370.

App. 1911. One attempting to board

moving car which had started to run over via-

duct used exclusively for street car traffic is

as matter of law negligent. Mathews v. Met-

ropolitan St. Ry. Co., 137 S.W. 1003. See Car-

riers, <3347(5) In this Digest.
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App. 1012. Where a person who had

frequently boarded a moving street ear was
asked by the motorman to hoard a car while

moving, there was an invitation to him to

board the car. Fults v. Metropolitan St. Ry.
Co., 148 S.W. 210, 164 Mo. App. 101.

App. 1914, One who attempted at ele-

vated station to board moving car held guilty
of contributory negligence as mutter of law,
where step of car was within a few feet of

guard rail at end of platform, at which i>oint

company maintained a sign warning against

boarding moving cars. Speaks v. Metropoli-
tan St. Ry. Co., lti S.W. SU4. See Carriers,

in this Digest.

In traniit.

Instructions, see post,

=>33O. - Conduct in general.

Sup. 1S07. Where a passenger, while

riding on defendants' railroad, had his arm
broken, and became permanently disabled, by
the train's coming in contact with a wrecked
train of freight cars which the railroad com-

pany had negligently suffered to remain upon
the side of the track, the fact that at the time

of the accident he was sitting in one of the

cars with his elbow on the window sill, and
resting his head on his arm, has no tendency
to show contributory negligence. Winters v.

Hannibal & St. J. H. Co.. JJ9 Mo. 41JS.

Sup. 1907. Where plaintiff boarded a
crowded street car, and was permitted to take
a scat in a box on the front platform, being
unaware that an electrical explosion might oc-

cur in close proximity to her, she was not

guilty of contributory negligence barring re-

covery for injury received in leaping from the
car when an explosion occurred. Williamson
v. St. Louis Transit Co., 100 S.W. 1071', 1*02

Mo. ,'J45.

App. 1905. One who travels on a freight
train assumes the risks incident thereto from
jerks or jolts accompanying the movement of

such trains, and is required to exercise a high-
er degree of care than when traveling on a

passenger train. (190-4) Young v. Missouri
Pac. Ky. Co., Si S.W. 175, affirmed 88 S.W. 7G7,
113 Mo. App. (j;W.

App. 1910. That passenger in leaving
baggage coach and closing door by taking hold
of door knob did not look to see if there would
be danger of mashing his linger, did not charge
him with contributory negligence. Creason
v. St. Louis, I. M. & S. Ry. Co., 130 S.W. 445.

See Carriers, @337 in this Digest

App. 101H. Where a passenger, ordered

by the porter to remain in the smoking car,
remained without protest, and no one knew
that the smoke was making him sick, he could
not recover. Russell v. St. Ix>uis & S. F. R.
Co., 1(U S.W. U38. See Carriers, <$,'!;JG in
this Digest.

App. 11I2S. Provision of cattle caretak-
er's contract requiring carrying lantern did
not apply where he was injured while walk-

ing along train. Kdinondson v. Missouri Pac*
R. Co., 8 S.W.(l'd) 103.

. - Dangeroni position.

Duty of carrier as to management of convey-
ance, see ante, =>295.

Preparatory to leaving conveyance, see post,
9333.

Proximate cause, see post, @=339.
Questions for jury, see post, @=>347.

(1). In general.

Sup. 18SO. Where a railroad company
did not conspicuously post the notice prohibit-
ing passengers from riding elsewhere than in

the caboose, as required by the statute provid-
ing that in case a passenger shall be injured
while on the platform of a car, or in any bag-
gnge, wood, or freight car, in violation of the

printed regulations of the company posted up
in a conspicuous place inside of its passenger
cars then in the train, the company shall not
be liable, it was liable for an injury sustained
to one riding on a freight car. Sherman v.

Hannibal & St. J. It. Co., 72 Mo. (>1>, 37 Am.
Rep. 4l>3.

Sup. 1S91. Where a passenger, without
the consent of the carrier, selects a place to
ride which is obviously not intended for that

purpose, and is hurt by reason of hazards
peculiar to that itosition, he has no cause of
action. Carroll v. Interstate Rapid Transit

Co., 17 S.W. KM), 107 Mo. (J53.

Sup. 190H. Neither on general principles,
nor under Rev. St. 1S91). 10.SO, providing that
if a railroad passenger shall be injured while
on the platform, or in any baggage, wood, or
freight car, in violation of printed regula-
tions posted inside of the passenger cars, the

company shall not be liable if at the time it

furnished room inside its passenger cars suffi-

cient for passengers, is a passenger justiiied
in taking a position, on account of the crowded
condition of the passenger car, on the top of a
freight car, holding on to a brake with his

legs dangling over the end of the car.

Chancy v. ixmisiana & M. R. R. Co., 75 S.W.
595, 170 Mo. 59S.
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App. 1001. The fact that persons are

permitted by the conductors of a street rail-

way company to ride on the bumpers when
llio cars are crowded, and that they are recog-
nized and treated as passengers, is an invita-

tion to the public to take that position on their

cars when no other is available, and a person
taking such position takes upon himself only
such risk as is reasonably apparent. lie does
not assume the risk of being struck by a car

coming up from the rear, or of being com-

pelled to jump off to avoid a collision. Pa-

quln v. St. Louis & S. Ry. Co., 00 Mo. App.
118.

App. 1902. Where plaintiff, while riding
as a passenger in a caboose on a freight train,

laid down on one of the seats along the side

of the car, with his head toward the engine,

and in such a position that it was probable he
would be bumped against the framework of

the seat, or thrown off the seat, by the usual

violent Jolting incident to the stopping and

starting of such train, and was asleep when
he was so injured, he was not entitled to re-

covery. Krwin v. Kansas, Ft. S. & M. Ry.

Co., 08 S.W. 88, 04 Mo. App. 2S9.

App. 1004 Negligence cannot legally be
inferred from the act of a passenger in riding
on a platform or footboard of a street car

when n sent can be obtained, or from his tem-

porary use of such footboard to reseat himself.

Kreiniclinaim v. Jourdan, 80 S.W. :il>:J, 107

Mo. App. U4.

App. 1000. Plaintiff having voluntarily

placed himself in a place of danger, as the re-

sult showed, lie was negligent, though he may
not have anticipated danger. Fusselman v.

Wabasli R. Co., 1 S.W. 11.T7, 131) Mo. App.
1'KS.

App. 1010. In an action for death of a

passenger who fell through the door of an

<>i>en vestibule on the car in which he was
riding, the mere fact that the danger was ap-

parent or that he knew of it is not of itself

sufficient to authorize a verdict for defendant

on the score of contributory negligence, un-

less he omitted to conduct himself with that

degree of care usually exercised by an ordi-

narily prudent person in the same circum-

stances. Johnston v. St. Louis & S. F. It. Co.,

130 S.W. 413, 150 Mo. App. 304.

App. 1012. A street car passenger rid-

ing on a bumper held not to assume the neg-

ligence of the carrier. Kirkpatrick v. Metro-

politan St. Uy. Co., 143 S.W. 805, 101 Mo. App.
515.

(2). Standing in car.

Sup. 1886. Where a passenger, riding in

the caboose of a railroad train, knew, or by
the exercise of ordinary care could have
known, that the train had stopped to do some
switching, and by the exercise of ordinary
care could have known that a part of the
train was likely to be backed against the

part to which the caboose was attached, and
that some concussion or jar would likely be
produced in the caboose, but without think-

ing about the approaching of the cars, and
without paying any attention to whether the*

cars were approaching, left his seat and stood

up in the car and was thrown down and in-

jured, when he would not have been had he
kept his seat or resumed it before the cars

struck, he was guilty of such contributory
negligence as barred his recovery against the
railroad for the injuries. Harris v. Hannibal
& St. J. It. Co., 1 S.W. 325, 80 Mo. 233, 58 Am.
Hep. 111.

App. 1000. Carriers of passengers, even
on freight trains, are not exonerated from
negligence by the mere fact that the passen-
ger was standing when he was injured. Ful-
lerton v. St. Louis, I. M. & S. Ry. Co., 84 Mo.
App. 408.

App. 1000. An experienced traveler was
chargeable with knowledge of the danger of

standing in the aisle of a coach in a mixed
train while the engine was switching, so as
to prevent recovery for injuries received from
a collision of the cars while in such position,
whether or not warning signs were posted in
the coach. Gabriel v. St. Louis, I. M. & S.

Ry. Co., 115 S.W. 3, 135 Mo. App. 222.

App. 11)10. Where the caboose of a
freight train carrying passengers was so full

when plaintiff boarded it thnt plaintiff could
not get a seat, he was not negligent merely
because he stood in the aisle. Tickell v. St.

Louis, I. M. & S. Ity. Co., 120 S.W. 727, 149
Mo. App. <>48.

App. 1018. A street car passenger was
not negligent as a matter of law simply be-
cause she did not seat herself at the very first

opportunity, but passed to a seat more dis-

tant from the door. Shafer v. Kansas City
Rys. Co., 201 S.W. Gil.

<g=2>331 (.1). Peron accompanying: live
took.

Sup. 1884. In an action against a rail-

road company for the death of a person killed

by falling from the top of a box car, where
he was riding while in charge of stock, evi-
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dence that It was the custom of the railroad

company to require passengers in charge of

stock to ride on the top of the cars at the

place where plaintiff's intestate was killed

was competent to show absence of contribu-

tory negligence. Tibby v. Missouri Pac. Ry.
Co., 82 Mo. 292.

Sup. 11)00. Deceased was assisting in a

shipment of cattle, and when the train was
taken charge of by defendant the caboose was
taken off, compelling deceased and others
to ride on top of the cars. It was early in

the morning, and quito dark, and as the train

entered the stock yards it slowed up, to al-

low the conductor to enter the office and get
orders. Almost immediately after the con-

ductor signaled to go ahead deceased fell from
the train while attempting to walk from one
car to another. The train was running very
slowly and smoothly, and there was no un-

usual jolt or jerk. Held, that deceased as-

sumed the risk in stepping from one car to

the other. Neville v. St. Ix>uis M. B. T. Uy.
Co., r0 S.W. 123, 158 Mo. 293.

Sup. 1903. Whether one* accompanying
live stock had a right to ride in the car with
the stock while the train was in motion was
immaterial, where the injury to him occur-

red while he was in the car when it was
standing still on the track. Bolton v. Mis-
souri Puc. Ry. Co., 72 S.W. 530, 172 Mo. 92.

Sup. 1915. Contract for shipment of
live stock, held not to authorize recovery for

accident to caretaker while riding in stock

car, contrary to provisions of contract. Raw-
lings v. St. Louis, & S. F. R. Co., 175 S.W. 935.

See Carriers, @=>334 in this Digest.

Sup. 1923. Where plaintiff's contract of

shipment of household goods, implements, and
horses contemplated that he ride in the ca-

boose, but instead he rode in the emigrant
car, and was injured from being struck by
a horse when the car suddenly stopped while

being spotted at a stockyard, field that he was
guilty of contributory negligence precluding
recovery unless the facts came within tJhe

humanitarian doctrine. State ex rel. Vulga-
mott v. Trimble, 253 S.W. 1014, 300 Mo. 92,

quashing opinion (App. 1922) Vulgamott v.

Payne, 245 S.W. 592.

App. 1909. A contract with a railroad
for the transportation of horses, which per-
mitted the shipper to accompany the horses,
and required him to look after and feed them,
entitled him to enter the stock car at rea-

sonable times for that purpose, but did not
make the car a place for his transportation

when not caring for the horses, though it

did not in terms provide where he should
ride. Bruce v. Chicago, B. & Q. Ry. Co., 116
S.W. 447, 130 Mo. App. 204.

App. 1921. In view of Rev. St. 1919, f

9938, requiring carrier to furnish a caboose
for transportation of live stock attendant,
owner of live stock, who rode in freight car
in which live stock was being transported,
instead of in the caboose, though his contract
with carrier stated that a person accompany-
ing live stock does so at his own risk of per-
sonal injury, held contributorUy negligent,
precluding recovery for injuries sustained
from sudden stop of train, causing horse in

the car to be thrown against him. Vulgamott
y. Hines, 229 S.W. 394.

App. 1928. Shipper of stock, if he climb-
ed up in car to light lantern for watering
stock merely on statement of brakeman that
train would be at stopping point some time,
was contributorily negligent. Lincoln v. St.

Louis-San Francisco Ry. Co., 7 S.W.(2d) 460.

(4). Rldlnr on platform.

Sup. 1872. As matter of law, the fact
that a street-railway passenger voluntarily
puts himself on the front platform of the car,
when there is room inside, will not absolve
the company from liability for injuries there
received by him. Burns v. Beliefontaine Ry.
Co., 50 Mo. 139.

Sup. 1904. In an action against a street
railroad for personal injuries received by a
passenger from being struck on the arm by
the brake handle while riding on the front

platform of a car, the measurement of the

platform showed that plaintiff had ample
room to keep out of the way of the brake
handle. He knew the bundle was there, that
the signal had been given for the car to start,
and knew the brake handle would immediate-
ly begin to revolve, but placed his arm with-
in its radius. Held, that plaintiff was injured
through his own negligence by having placed
his arm in a place of known danger. Brew-
er v. St. Louis Transit Co., 79 S.W. 1021, 105
Mo. App. 503.

Sup. 1904. A passenger riding upon the
platform of a car assumes the increased risk
that may result therefrom in the ordinary
course of things, when the car is properly
driven or managed. Magrane v. St. Louis &
Suburban Ry. Co., 81 S.W. 1158, 183 Mo. 119.

Sup. 1906. A passenger on a street car
was injured by being thrown from the car by
a sudden lurch. The passenger at the time
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was standing on the front platform of the

car. Prior to the accident he had experienced
lurches at the place of the accident, but the

shock at the time of the accident was more
severe. He also knew of the defective condi-

tion of the track at the place of the accident.

Held, that the passenger did not voluntarily

expose himself to danger by standing on the

platform; he having a right to rely on the

implied contract of safe carriage. Wellmey-
er v. St. Louis Transit Co., 95 S.W. 925, 198

Mo. 527.

Sup. 1908. A passenger on the platform
of a street car has the right to presume that

the tracks and cars arc properly constructed,
and that there are no hidden dangers con-

nected with their operation. Gage v. St.

Louis Transit Co., 109 S.W. 13, 211 Mo. 139.

App. 1883. Where, in an action to re-

cover for the negligent killing of plaintiff's

intestate, it appeared that the intestate was
killed while riding on defendant's street car

by reason of a derrick used by a contractor

near the track falling on the car, because the

car caught a rope attached to the derrick,

the fact that the decedent was standing on

the rear platform was not evidence of con-

tributory negligence. Hunt v. Missouri U.

Co., 14 Mo. App. 160.

App. 1886. In the absence of any law or

regulation against it, it is not negligence per
se for a passenger to stand on the platform
of a moving car, though there are seats in-

side. Gerstle v. Union Pac. Uy. Co., 23 Mo.

App. 361.

App. 3888. A passenger, who goes on the

platform of a car after his station has been

announced and the train has reduced speed
to stop, is not riding or remaining on the

platform within the meaning of Rev. St.

1879, $ 800. Schultze v. Missouri Pac. Ry.

Co., 32 Mo. App. 438.

App. 1896. Rev. St. 1889, g 2587, provides
that in case any passenger on any railroad

shall be injured while on the platform, in

violation of the printed regulations of the

company posted up at the time in a conspicu-
ous place inside of its passenger car, such

company will not be liable for the injury, pro-

vided said company at the time furnished

room inside its passenger cars sufficient for

the proper accommodation of its passengers.

Held, that this section is not complied with
unless the carrier furnishes a seat for each

passenger, and that, where a passenger is in-

jured while standing on the platform of a

car, he is not guilty of contributory negli-

gence, and the carrier is liable, although at

the time there was standing room inside of

the cars. Choate v. Missouri Pac. Ry. Co.,

67 Mo. App. 105.

It is not negligence per se for a passen-
ger to ride on the platform of a car. Id.

App. 1906. Where a street railway com-

pany adopted a rule requiring users of to-

bacco to occupy the rear vestibule of a car,

and plaintiff was occupying such position in

compliance with the rule at the time he was
injured in a collision with another car, he
was not guilty of contributory negligence be-

cause he was not seated in the car. Goodloe
v. Metropolitan St. Ry. Co., 96 S.W. 482, 120

Mo. App. 194.

<R). Riding on tep or footboard.

Sup. 3903. A street car passenger taking
a dangerous position by standing on the car

steps, outside of the gate, and on the side

of the adjacent track, on which cars run in

the opposite direction, is required to exer-

cise that degree of care for his own safety
which prudent persons under like circum-

stances would observe. Parks v. St. Louis

& S. Ry. Co., 77 S.W. 70, 178 Mo. 108, 101 Am.
St. Rep. 425.

App. 1904. Where a passenger on a
street car was injured while passing along
the inside footboard to a seat by being struck

by a car approaching on a parallel track from
the opposite direction, and he had no knowl-

edge that the tracks were so close as to ren-

der his act dangerous, his failure to look

around before going onto such footboard did

not constitute contributory negligence. Krei-

melmann v. Jourdan. 80 S.W. 323, 107 Mo.

App. 64.

Where a passenger on a street car was in-

jured while passing along the inside foot-

board to a seat, a requested instruction that,

if plaintiff could have obtained a seat on the

outside of the car, but nevertheless went on
the board on the inside, and thereby contrib-

uted to the accident, he assumed the risk, and
could not recover, was properly refused. Id.

In an action for injuries to a passenger,
while passing along the inside footboard of

a street car to a seat, by being struck by a

car going in the opposite direction, a request-
ed instruction that the footboard was only
intended to be used in boarding and alighting
from the car was properly refused. Id.

App. 1908. A passenger, by riding on the

running board, assumes only the risks inci-
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dental to that position, and not those result-

ing from the failure of the carrier's servants

to observe due care in the management of

the car. Vessels v. Metropolitan St. lly. Co.,

108 S.W. 578, 129 Mo. App. 708.

<=>331 (O). Limb or other part of person
protrndliiv from oar.

Sup. 1923. One permitting his arm to

project somewhat from a street car window,
receiving injuries by contact with somthing
beside the car, is in not every instance guilty

of contributory negligence barring recovery

as a matter of law. Leister v. Wells, 254 S.

W. 75, 800 Mo. 2G2.

(7). Rldliiff in car not intended for

Sup. 1S94. Deceased, who were killed in

the wreck of a train, caused by ils leaving the

track, were not guilty of contributory neg-

ligence by reason of sitting out on a flat car,

though the conductor had told them he would

rather they would go into a box car next be-

hind, as it was more comfortable', safer, and

better there. Berry v. Missouri Pac. Hy. Co.,

25 S.W. 220, 124 Mo. 223.

App. 11)15. A passenger riding in the

baggage compartment of a car without ob-

jection held not guilty of contributory neg-

ligence. Anderson v. St. Louis & S. F. 11. Co.,

178 S.W. 212.

0=^332. - Changing position.

Sup. 18S4. Plaintiff, a boy 14 or 15

years of age, left his seat in a car on defend-

ant's train while it was in motion in order to

pick up a package belonging to him which had
fallen from the place where he had deposited
it : the car was suddenly checked and he was

seriously injured. Jlcld, that his action in

rising from his seat was not contributory neg-

ligence, there being no rule shown which
forbade passengers from standing up in cars

while in motion. Coudy v. St. Louis, I. M.
& S. Jly. Co., 85 Mo. 79.

App. 1S94. A passenger in a crowded
railroad car. who -temporarily leaves his seat

for a legitimate reason, is not thereby charged
with contributory negligence, though, when
he returns, the seat is occupied, and he is

compelled to stand in the aisle. Holland v.

St. Louis & S. F. 11. Co., 79 S.W. 5(KS, 105 Mo.

App. 117.

Leaving conveyance.
Acts in emergencies, see post,

Emergency, see post,

Instructions, see post,

Permission or direction of carriers, employes,
see post, <S336.

Questions for jury, see post, @=347.

<=333 (i). in oreneral.

App. 1902. An Infirm passenger who
fails to notify the carrier of his infirmity
and does not relieve himself of a burden,

though he has ample oji-port unity to do so be-

fore alighting from a train, and stei>s from a
car to the platform without looking, is guilty
of contributory negligence, precluding' his

right of recovery for injuries sustained while
in the act of alighting. Young v. Missouri
Pac. lly. Co., 93 Mo. App. 267.

App. 1915. A street car passenger in-

jured by the car suddenly jerking forward
held not guilty of contributory negligence.

Schwanenfeldt v. Metropolitan St. lly. Co.,

174 S.W. 143, 187 Mo. App. 588.

App. 1919. A crippled passenger injured

by alighting from defendant's train without
assistance after defendant's servants bad
abandoned him was not deprived of bis right
of recovery merely because he knew there was
nt) portable step present at the bottom of the

car steps, but nevertheless attempted to alight
without assistance, providing he used ordi-

nary care. Turner v. Wabash 11. Co., 211 S.

W. 101.

<Js:*Jttl (2). Preparing; to leave conveyance
before it Mtopt*.

Sup. 1S99. A passenger on a cable car
notified the gripinaii of bis intention to get
off at a crossing, and preparatory to doing so

stepived on a fooMnmrd running alongside the
car on which persons getting off the car were
obliged to stop. The inotornian failed to stop
at the crossing, and stated he would let the

passenger off at the next crossing, and there-

upon the passenger remained standing on the

footboard, though there were empty seats in

the car, and, before reaching the next street,

he was killed by the car colliding with a wag-
on on the track. Held, that the passenger
was not guilty of contributory negligence in

remaining on the footboard while the car was
going to the next crossing, the position not

having been voluntarily assumed by him.

Sweeney v. Kansas City Cable lly. Co., 51 S.

W. GS2, 150 Mo. 385.

Nor was he guilty of contributory negli-

gence in that he saw the obstruction which
caused the injury on the track ahead of the
car in time to have stepped back into his

seat, and failed to do so, as he had a right to

assume that he would be carried safely, and
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tliat the gripman would see the obstruction

in time to prevent a collision. Id.

App. 1888. A passenger who approaches
the door and platform of the car after the

announcement of the station at which he in-

tended to alight, and after the speed of the

train had 'been lessened, but before it had

stopped, and who was thrown from the plat-

form by a sudden jerk of the train in starting

up again without having stopped, was not

guilty of contributory negligence in law.

Schultze v. Missouri Pac. Ky. Co.. 32 Mo. App.
438.

App. 1S02. Tt is not contributory negli-

gence as a mat tor of law for a passenger to

stand by the door before the train has

stopped, so as to relieve the carrier for in-

juries received by defects in the door. Mad-
den v. Missouri Pac. Ky. Co., 50 Mo. App.
GOO.

App. 1004. Tt is not negligence per se

for a p-isseiiger to leave his seat in a crowded
car and gb to the pint form before the car ar-

rives at the crossing where he intends to

nliglit. Pirn v. St. Louis Transit Co., 84 S.

W. 155, ins Mo. App. 713.

App. 11)0,1. A passenger riding on a

freight train, who was familiar with the op-

eration of such tr.iins, v\as guilty of contribu-

tory negligence in preparing to leave the car

as soon as the train had made its first slop

at his destination, and Iwforc it had come
to a full stop, and without wailing a sufficient

length of time to justify the inference that

the stop was final. (1901) Young v. Missouri

Pac. Ky. Co., S4 S W. 175, affirmed 88 S.W.

707, 113 Mo. App. 030.

App. 11)11. It is not negligence for a pas-

senger in a street car to get up from his seat

on giving a signal for a stop and tfo to the

platform and stand on it ready to get off

when the car stops. Holland v. Metropolitan
St. Ky. Co., 137 S.W. 995, 157 Mo. App. 470.

App. 1911. Where a passenger on a

street car, after signaling for a stop, went

to the platform to alight when the car which
was ft]owing down, stopped, she was not guilty

of negligence for the car company permitted

persons to ride on platforms and in the aisles,

and for the further reason that, if passengers
were not ready to alight when cars were

stopped, traffic would be delayed. Anderson
v. Metropolitan St. Ry. Co., 141 S.W. 401, 159

Mo. App. 449.

App. 1910. Where after a street car pas-

senger had been told by conductor that she

would be let off at a street, the conductor
called the street and the car slowed up, it

was not negligence to arise and approach
door. Mod rell v. Dunham, 187 S.W. 501, 504.

<=a33 (3). Alivhtinff at place other than
Htatiou or platform.

Sup. 1893. Where a street-railway com-
pany adopts and publishes reasonable regu-
lations as to where its cars shall stop in tak-

ing on and letting off passengers, one who is

injured by the sudden starting of the car
while alighting at a point where the car has

temporarily stopped to await a signal of a
flagman, and not at a regular stopping point,
cannot recover. Jackson v. Grand Ave. Ry.
Co., 24 S.W. 192, 118 Mo. 199.

Sup. 1905. Though an ordinance re-

quired defendant street railway company to

istop its cars on the far crossing, yet cars

having frequently, to plaintiff's knowledge,
been stopiwl at the place of the accident be-

fore reaching the far crossing, to receive or

discharge passengers, and she having signaled
the car to stop to let her off. she had a right
to suppose, on its stopping before it reached
the far crossing, that it sloped to let her
off, so that, there being no suggestion that it

stopi>od for any other purpose, defendant can-
not complain that tlie jury were authorized
to find that it was slopped for such purpose.
Franklin v. St. Louis & M. It. R. Co., 87

S.W. 930, 1SS Mo. 533.

Sup. 190J). A street car passenger car-

ried -by his station and directed to alight in

a dark, strange place has the right to assume
that the place is safe, in the absence of di-

rections how to reach his destination. Cos-

Hit t v. St. Louis & S. Ry. Co., 123 S.W. 569,
224 Mo. 97.

App. 1903. The doc-trine of assumption
of risk has no application to the case of a

passenger injured while attempting to alight
from an electric car at a dangerous place se-

lected by the carmen, though she made no de-

mand to have the car returned to a safe place
for alighting. Fillingham v. St. Louis Trans-
it Co., 77 S.W. 314, 102 Mo. App. 573.

App. 1910. Where a conductor on a
street car called out the street at which plain-

tiff, a passenger, intended to alight and the

car immediately stopped, she had a right to

assume, in the absence of warning to the con-

trary, that the car had stopped at such street,

f*he being unacquainted with the neighbor-
hood, and she was not guilty of contributory

negligence in attempting to alight, though the

car had not, in fact, reached plaintiff's des-
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tination. McNally v. Metropolitan St. Ry.

Co., 129 S.W. 464, 145 Mo. App. 127.

App. 1911. Where a car stops at such a

point as if in obedience to her signal, a pas-

senger may reasonably consider the act of

stopping as an invitation to alight, and may
reasonably assume that the operatives of the

car will conduct themselves accordingly.

Monroe v. United Rys. Co., 133 S.W. 645, 154

Mo. App. 39.

App. 1912. A passenger who has sig-

naled the car to stop is justified in assuming
ithat he might alight when the car did stop,

notwithstanding it was in the middle of a

block. Gardner v. Metropolitan St. Ry. Co.,

152 S.W. 98, 167 Mo. App. 605.

<=>333 (4>. Alighting- at wrong end or part
of car or on wrong ide of train.

Sup. 1908. Where a carrier provided a

place for its passengers to alight, and stopped
its train there in the night after announcing
the station, not having warned a imn^enger
not to alight at the front end of the coach,

that end being a usual place of exit, a passon-

ger could assume, in the absence of knowl-

edge of danger, that she could safely get off

at that end. Reardon v. St. Louis & S. F.

Ry. Co., 114 S.W. 961, 215 Mo. 105.

App. 1903. An electric car running

through a country district ran past a plat-

form provided for the exit of passengers and
across a road, where it stopped to i>erinit a

passenger to alight, the conductor calling1 the

station. There was a footboard along the

side of the car, and plaintiff was permitted to

alight, without assistance or remonstrance

from the carmen, at a place testified by her

to have been 3 or 4 feet, and by others 22

inches, below the footboard, and where the

ground was uneven. Held, that she was not

guilty of contributory negligence, though she

failed to go along the footboard to the rear of

the car, which was opposite a level piece of

ground. Fillingham v. St. Louis Transit Co.,

77 S.W. 314, 102 Mo. App. 573.

(5). Alighting from moving train
or car in general.

A passenger is not negligent as a matter

of law in stepping from a car while it is in

motion.

Sup. 1874. Wyatt v. Citizens' R. Co., 55

Mo. 485; (1884) Waller v. Hannibal &
St. J. R. Co., 83 Mo. 608; (1885) Leslie

v. Wabash, St. L. & P. Ry. Co., 88 Mo.

50;

App. 1887. Taylor v. Missouri Pac. Ry.
Co., 26 Mo. App. 336 ; (1888) Jackson v.

St. Louis, I. M. & S. Ry. Co., 29 Mo. App.
495; (1S2) Duncan v. Wyatt Park Ry.
Co., 48 Mo. App. 659 ; Richmond v. Quin-
cy, O. & K. V. Ry. Co., 49 Mo. App. 104 ;

(1896) Sanderson v. Missouri Pac. Ry. Co.,

64 Mo. App. 655.

Sup. 1881. It is contributory negligence
to attempt to alight from a moving train.

Straus v. Kansas City, St. J. & C. B. R. Co.,

75 Mo. 185.

Sup. 1882. A passenger who jumped
from a moving train and was struck by a
train approaching on another track was guilty
of contributory negligence. Leuix v. Mis-
souri Pac. Ry. Co., 76 Mo. 86.

Sup. 1890. Whether a passenger jump-
ing or stepping from a moving cable car is

guilty of negligence must dej>end on other

circumstances than the speed of the cars, and
if the rate of speed is so high and the place
of descent so obviously perilous that a person
of ordinary prudence would not attempt to

get off, the act is contributory negligence,
and will bar a recovery. Weber v. Kansas
City Cable Ry. Co., 12 S.W. 8O1, 100 Mo. 19*,

7 L. R. A. 819, 18 Am. St. Rep. 541, rehearing
denied 13 S.W. 587, 100 Mo. 194, 7 L. R. A.

819, 18 Am. St. Rep. 541.

A passenger on a grip car pulled the rope
for a stop at a crossing, but the signal, being
out of order, gave no sound ; and, while the
car was in full motion, without signaling the

conductor or gripman, who was near him, he

stepped out of a side door, which was open
and unguarded, and was struck immediately
by a car passing on another track Held, that

he was guilty of contributory negligence. Id.

Sup. 1922. Whether passenger was neg-
ligent in not discovering that car was in mo-
tion before attempting to alight when motor-
man opened door held for the jury. Hibler
v. Kansas City Rys. Co., 237 S.W. 1014.

Sup. 1922. Where plaintiff, a young
woman 18 years of age, familiar with the

movements of street cars, and in full pos
session of her faculties, stepped from a street

car while it was running at the rate of Ib

miles per hour, she was guilty of such con

tributory negligence as precludes a recovery
where it does not appear that she was ex-

cited, or was confronted with any emergency
or peril, or that her attention was diverted.

Kirby v. United Rys. Co. of St. Louis, 242 3.

W. 79.

App. 1892. Whether a railway company
is liable for injuries sustained by a passenger

This Digest is compiled on the Key-Number System. For explanation, see page



6MD 449 CARRIERS 333(7)

in attempting to leave one of its trains which
Is in motion depends, on all the circumstances,
whether it was prudent for the person to at-

tempt to leave the train. Richmond v. Quin-
cy, O. & K. C. Ry. Co., 49 Mo. App. 104.

App. 1896. The fact that a person appre-
hends danger in getting off a train while in

motion does not prevent a recovery for inju-
ries received provided the train was moving
elowly and plaintiff acted as a prudent per-
son would have done under the circumstances.

Sanderson v. Missouri Pac. Ry. Co., 04 Mo.

App. 655.

App. 1904. It is not negligence per se for

a passenger to alight from a moving train.

Gress v. Missouri Pac. Ry. Co., 84 S.W. 122,

109 Mo. App. 716; Hecker v. Chicago & A.

Ry. Co., 84 S.W. 126, 110 Mo. AW. 102.

App. 1004. Where a railroad train did

not stop at a station long enough to enable

passengers, acting expeditiously, to leave the

train in safety, a woman fi3 years of age,

weighing 200 pounds, attempting to leave the

train at a time when it had attained a speed
of from five to six miles an hour, was guilty

of contributory negligence precluding recov-

ery for injuries sustained by her. Hecker v.

Chicago & A. Ry. Co., 84 S.W. 126, 110 Mo.

App. 162.

App. 1907. A passenger who attempts to

alight from a car moving at a dangerous rate

of speed and is injured, is guilty of negligence

directly contributing to his injury, and can-

not recover. Ghio v. Metropolitan St. Ry.
Co., 103 S.W. 142, 125 Mo. App. 710.

App. 1909. It is contributory negligence
for a female passenger to alight from a rapid-

ly moving street car. Scroggins v. Metropoli-
tan St. Ry. Co., 120 S.W. 731, 138 Mo. App.
215.

App. 1910. Generally a passenger,

alighting from the conveyance of a carrier,

should wait until such conveyance has come
to a complete stop, or is moving so slowly as

not to enhance the danger attending an at-

tempt to alight. Craig v. Wabash R. Co., 126
S.W. 771, 142 Mo. App. 314.

App. 1911. A street car passenger should
not attempt to alight when the car is moving,
either before It has stopped, or after it has
started after it has stopped. Parker v. Unit-

ed Rys. Co. of St. Louis, 138 S.W. 137, 154
Mo. App. 126.

App. 1918. A passenger who does not
wait for train to stop or sees that it is not

going to stop, and gets off and is injured,
assumes risk of getting hurt on alighting, and
can only recover where some negligent act
such as a defective platform or unusual mo-
tion of train accompanies act of stepping from
train. Hooker v. Deering Southwestern Ry.
Co., 204 S.W. 556.

A?p. 1924. Plaintiff, who fell in alight-

ing from a car when the motorman opened the
door while the car was still moving percepti-

bly, and before it reached the place for pas-
sengers to alight, held contributorily negli-

gent. Delegarder v. Wells, 258 S.W. 7.

Allfrhtlnv from moving: car on
failure to Mop at mtatlon.

If a passenger by the negligence of the

agents of the carrier is carried beyond his

station, he can recover for the inconvenience,
loss of time, labor, and expense of traveling
back ; but if he leap from the train in order
to avoid being carried by he does so at his

own risk.

Sup. 1878. Nelson v. Atlantic & P. R. Co.,

68 Mo. 593; (1879) Kelly v. Hannibal &
St. J. R. Co., 70 Mo. 604 ;

A?p. 1900. Owens v. Wabash Ry. Co., 84
Mo. App. 143.

Sup. 1S80. A passenger who imprudent-
ly alights from a moving train which has
failed to stop at his station cannot recover
for resulting injuries. Price v. St. Louis, K.
C. & N. Ry. Co., 72 Mo. 414.

App. 1888. A passenger on a train who
proceeded to walk out of the car when the
train stopped at her destination, and con-

tinued so to do although the train had started

to move slowly, and was thrown from the

platform by a sudden jerk of the train, was
not guilty of contributory negligence as a
matter of law. Jackson v. St Louis, I. M. &
S. Ry. Co., 29 Mo. App. 495.

App. 1892. All the circumstances of each
case must be considered in determining wheth-
er in a particular case there was contribu-

tory negligence or want of ordinary care in a

passenger attempting to alight from a train

which failed to come to a full stop at a sta-

tion where he desired to alight, and it is not
sound to select an important fact which may
occur in many cases and say that, being
present, there must, as a matter of law, have
been contributory negligence. Richmond y.

Quincy, O. & K. C. Ry. Co., 49 Mo. App. 104.

. AlUrhtlnK from movlnir car on
failure to stop for ufltaient time.

Sup. 1873. Where the train stopped at

the station only a minute, and a passenger,

Consult Pocket Part for later cases. For explanation, see page iii.
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when the signal was given, started for the

door, but, being incumbered with some bun-
dles and her little child, and meeting incoming
passengers, was delayed till her child had
alighted, and the train had started, held that

she was not barred from recovery for inju-
ries sustained in jumping from the car to the

platform by the fact thnt the train was in

motion. Loyd v. Hannibal & St. J. R. Co.,

53 Mo. 500.

App. 1802. Whore a train stopped for a

very brief period nt a station, but before

plaintiff could got off it began to move, at

which time she was in the act of moving
from her seat along the aisle toward the door
for the puri>ose of getting off. when the brake-

man, seeing her, gave the signal to stop, which
was done, causing the injury complained of,

plaintiff was not guilty of contributory neg-

ligence as a matter of law. Madden v. Mis-

souri Pac. Ry. Co., 50 Mo. App. (HJ6.

A?p. 100G. A passenger on a street car
is entitled to assume that the conductor will

not start the car while the passenger is in the
act of alighting, though he sees the conduc-
tor's arm raised toward the bell cord. Hur-
ley v. Metropolitan St. Ry. Co., 0(> S.W. 714,
120 Mo. App. 262.

Plaintiff had been riding in the vestibule
of defendant's street car, which was full of

people and tool boxes. The car came to a full

stop at the point where plaintiff desired to

alight, and as soon as the car stopped he en-

deavored to get to the steps as fast as he
could. There wore others ahead of him, whom
he followed in bis endeavor to alight as soon
a? possible, and as soon as the man ahead of

him got off he stepped down, and while in

the act of doing so was suddenly thrown to

the street by the starting of the car. Held,
that plaintiff exercised reasonable dispatch in

endeavoring to alight. Id.

App. 1010. A passenger attempting to

alight from a moving train is generally guilty
of contributory negligence precluding a re-

covery for the injuries received, though the
carrier was guilty in the first place in not

stopping its train a reasonable time for the

passenger to leave it in safety. Johnson v.

St. Joseph Ry., Light, Heat & Power Co., 128
S.W. 243, 143 Mo. App. 376.

=K3.1 (8). Defective or nnllffhted plat-
form.

Sup. 1893. A carrier is not liable for in-

juries to a passenger resulting from her fall-

ing over mail sacks thrown to the station plat-

form, from the train from which she alighted,
if she did not anticipate the obstruction, and
exercise due care in avoiding it. Sargent v.

St. Louis & S. F. Ry. Co., 21 S.W. 823, 114 Mo.
348, 10 L. R. A. 460.

Sup. 1804. A passenger, in leaving a
train, has the right to assume, in the absence
of information to the contrary, that he can
safely pass across the company's depot plat-
form to take a conveyance to his destination.

Fullerton v. Fordyce, 2T> S.W. 587, 121 Mo.
1, 42 Am. St. Rep. 510.

Ap?. 1024. A passenger on leaving a
train must use ordinary care for lier own safe-

ty on the depot platform. Roussoll v. St.

Louis-San Francisco Ry. Co., 2,77 S.W. 510.

(9). LenviiiK: premlHea by improper
fourMe.

Sup. 1000. A street car passenger dis-

charged into a dark, strange place between
stations, who is ignorant of the fact that he
has been carried by his station, must use or-

dinary care for his safety in proceeding to
his destination; but he is not required to

walk on the right of way to the next station.

rossift v. St. Louis & S. Ry. Co., 1215 S.W.
560, 224 Mo. <)7.

CrOHM I tip: other trnckM.

Sup. 1020. One struck by street car
when crossing street to change cars at inter-

section could assume car striking him would
not start without warning at speed violat-

ing ordinance. Wilson v. Wells, 13 S.W.(2d)
Ml.

App. 1027. Decedent, possessed of all

faculties, walking around car and on other
track without looking,

^
field guilty of con-

tributory negligence, as 'mailer of law. Zlot-
nikoff v. Wells, 205 S.W. 12!), 220 Mo. App.
SCO.

<@=a334. Disobedience of rules of carrier.

Sup. 1015. Contract for shipment of live

stock, placing responsibility for care of stock

upon caretaker, held not to authorize recov-

ery for accident to him while riding in the
stock car, contrary to the provisions of the
contract. Rawlings v. St. Louis & S. F. R.

Co., 175 S.W. 035.

App. 1014. The public are charged with
notice of conspicuous warnings maintained
by a street railway company at an elevated
station without proof of actual knowledge.
Speaks v. Metropolitan St. Ry. Co., 166 S.W.
804, 170 Mo. App. 311.

This Digest is compiled on the Key-Number System. For explanation, see page iii,
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<3=a335. Disregarding direction* or warn-
ing of carrier's employes.

Sup. 1802. An instruction is proper that,

if plaintiff attempted to board the moving

train after being warned by the men in charge

thereof not to do so, he could not recover.

Fulks v. St. Louis & S. P. 11. Co., 10 S.W. 818,

111 Mo. 335.

Sup. 1800. While the conductor is su-

preme in authority on a railway train, and

may by force compel a passenger to remain in

the cars provided for passengers, yet, his duty

to the passenger does not require him to do

so. A request is sufficient ; and, if unheeded,

and an injury to the passenger results, the

carrier is not liable therefor. Aufdenberg v.

St. Louis, I. M. & S. Ry. Co., 34 S.W. 485, 132

Mo. 5(i5.

<$=a336. Acts by permission or direction
of carrier's employes.

Admissibility of evidence, see post, <3=>34:>.

Negligence of carrier, SCK> ante, <=>2SO 32'J.

Questions for jury, see post, <=>347.

Sup. 1SS7. The slowing of a train as it

approached a station, the sounding of the

whistle, the announcement by the brakeman

of the station, the stopping of the train, the

act of the conductor and brakeman in leav-

ing the caboose with a light, and the detach-

ment of the engine to take water, can, in an

action for injuries received by a passenger.

IM construed in no other light than as a di-

rection to passengers to alight, and plaintiff

in the absence of anything appearing to the

contrary had a riuht to conclude that it would

be safe for him to alight at that place. Mc-

Cee v. Missouri I'ac. Ry. Co., 4 S.W. 730, 02

Mo. 1X)X, 1 Am. St. Rep. 700.

Sup. 1SSO. Where a train stopped at a

switch at midnight instead of the station, and

the conductor told plaint in' to be quick and

*.-et off, and he did, and fell into a waterway,

plaintiffs failure, by the light of a dim lan-

tern of his own, to discover the waterway, is

not evidence of contributory negligence.

(Griffith v. Missouri Pac. R. Co., 11 S.W. 559,

OS Mo. 108.

Sup. 1803. It is not negligence per se for

a passenger on a street car to stand on the

step of tho car, outside of a gate placed be-

tween the step and the platform, at the ex-

press or implied invitation of the driver; the

danger not being so obvious that it can be said

that a reasonable man would disobey the

invitation. Seymour v. Citizens' Ry. Co., 21

S.W. 730, 114 Mo. 266.

Sup. 1S05. The fact that a passenger,
who leaps from a moving train because of a

direction from a brakeman in the car to Jump,

leaps from the rear of the car immediately on

receiving such direction from the brakeman,
and leaps in the opposite direction from whi:-h

the train is moving, without first attempting

to discover whether there is any real danger,

does not necessarily show negligence, he being

aware at the time that the train was preceded

a short distance by another train. McPeak
v. Missouri Pac. Hy. Co., 30 S.W. 170, 128

Mo. 017.

Where the brakeman stationed at the

brake in the cupola of a caboose car, and so

able to see up and down the track, on a signal

for "down brakes," excitedly and recklessly

calls to the passengers in tho car to "jump!

jump for your lives!" the company is liable

for injuries to persons jumping from the mov-

ing train, though there is no real danger. Id.

Sup. 1SOO. A railway passenger is him-

self responsible for the result of placing him-

self In a position of obvious peril, even if per-

mitted or encouraged to do so by the servants

of the carrier. Aufdenberg v. St. Louis, I. M.

& S. Hy. Co., 34 S.W. 4S5, 13l> Mo. 565.

Sup. 1005. Plaintiff, a passenger, was

carried b<yond her station, when the conduc-

tor directed her to step out on a flat car and

she was taken back by that means. On ar-

riving at the station, the switchman in charge

assured plaintiff that there was no means of

alighting except for her to jump, and assisted

her to the ground. As a result of her thus

alighting, plaintiff suffered a miscarriage.

J/V7d, that she was not guilty of contributory

negligence in not informing the switchman of

her condition. West v. St. Louis Southwest-

ern Ry. Co., m S.W. 140. 1ST Mo. 3.71.

Sup. 1017. Order, direction, or request

of persons in charge of moving car for pas-

sengers to enter it may absolve such passen-

gers from contributory negligence in so doing.

Uunn v. United Ry. Co. of St. Louis, 103 S.

W. 814, 270 Mo. 517, L. H. A. 1017D, 1131.

A pp. 1^01. It is not negligence per se

for a young passenger to attempt to board a

train at the invitation of the conductor.

Murphy v. St. Louis, I. M. & S. R. Co., 43 Mo.

App. 3412.

App. 1S01. Where a child is invited by
the carrier's employes to ride on the platform,

the fact that the father of the child permitted

him to remain there would not defeat recov-

Consult Pocket Part for later cases. For explanation, see page ill.



336 CARRIERS 6MD452

ery for his Injury.Buck v. People's St. Ry.,

Electric Light & Power Co., 46 Mo. App. 555.

App. 1894. A passenger is not negligent

as a matter of law in jumping from a moving
train when the brakeman shouted, "Jump for

your lives," and rushed for the brake. Eph-
land v. Missouri Pac. Ry. Co., 57 Mo. App. 147.

App. 1895. Where plaintiff who was rid-

ing in a box car with stock he was shipping
went to the caboose to get oil for his lantern

from the conductor, who directed him to come
at the next stop, and in so doing, while walk-

ing along the train with one hand against the

cars, he fell into a culvert and was injured,

there was no contributory negligence ; plain-

tiff merely doing what he was directed to do
in a careful manner. Nurse v. St. Louis & S.

F. Ry. Co., 61 Mo. App. 67.

App. 1900. A passenger, who In the

nighttime was in danger of being carried by
his station because of the failure of the car-

rier's servants to call out the station, by di-

rection of a brakeman attempted to step off

the train upon the station platform and was

injured. Held, that it was within the scope

of the brakeman's duty to direct the passen-

ger to leave the train.Owens v. Wabash Ry.

Co., 84 Mo. App. 143.

App. 1905. Though plaintiff, injured in

getting off a street car, knew that the com-

pany was sinking its tracks at such place,

and of the general condition of the ground
there, and saw two men slip and fall in get-

ting off the car, yet, she having then said to

the conductor that he could not expect her to

get off there, and he having taken hold of her

arm, got down to the second step, and said

'Jump this way," in doing which she slip-

ped and fell, she cannot be held as matter of

law, to have been guilty of contributory neg-

ligence. Senf v. St. Louis & S. Ry. Co., 86

S.W. 887, 112 Mo. App. 74.

App. 1910. A passenger on a freight

train carrying his live stock who, at the re-

quest of the conductor, alighted from the ca-

boose to assist in the saving of property en-

dangered by a wreck of a part of the train

was entitled to recover from injuries sus-

tained in consequence of alighting from the

caboose while in a dangerous position, as

against the objection that he was a volunteer,

as his act was that of a prudent and reason-

able man justified by the conditions surround-

ing him and the invitation of the conductor

acting within the scope of his authority.

Austin v. St. Louis & S. F. R. Co., 130 S.W.

385, 149 Mo. App. 397.

App. 1913. Where a passenger, ordered

by the porter to remain in the smoking car,
remained without protest, and no one knew
that the smoke was making him sick, he could
not recover. Russell v. St. Ixmis & S. F. R.

Co., 161 S.W. 638, 175 Mo. App. 457.

App. 1916. A passenger may rely on the
the invitation of a brakeman to occupy a

place on car steps preparatory to getting off

when the train stops or slows at a station.

Shelton v. Chicago, M. & St. P. Ry. Co., 190 S.

W. 46.

App. 1919. A passenger on a street car
is entitled to rely on a well-established cus-

tom that the motorman will not open the
doors to allow passengers to alight until the
car comes to a full stop, and, where the mo-
torman opens the doors, his act may be con-

sidered as a direction for passengers to alight
then and there. Tillery v. Harvey, 214 S.W.
246.

App. 1922. If, as claimed, a street car

conductor opened the door and told a passen-

ger to alight, while the car was moving, and
while standing on the step, the cur increased

its speed with a sudden jerk, injuring him,
the company was not exonerated because the

conductor opened the door at the passenger's

request. Leonard v. United Rys. Co. of St.

Louis, 239 S.W. 892.

Negligence AM to incidental dan-
gers.

Instructions, see post, $=>348.

Questions for jury, see post, $=347.

Sup. 1921. A passenger on an interur-

ban car having a vestibule in the center, with

swinging doors communicating with back and
forward compartments, was not guilty of con-

tributory negligence, as a matter of law, in

placing her hand against the door jamb and

immediately behind the rear of the door to

steady herself while alighting, preventing a

recovery for injuries to her hand from the

closing of the door. Anderson v. Kansas City

Rys. Co., 233 S.W. 203.

App. 1878. For a passenger in a street

car to expose his elbow to some extent from
the window is not necessarily, and under all

circumstances, negligence, but the question
is to be resolved according to the facts of the

particular case. Miller v. St. Louis R. Co., 5

Mo. App. 471.

App. 1910. That a passenger in leaving

the baggage coach and closing the door by
taking hold of the door knob in the usual

manner did not stop and look to see if there

This Digest is compiled on the Key-Number System. For explanation, see page ill.
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would be danger of mashing his finger before

he proceeded to close the door did not charge
him with contributory negligence. Creason
T. St. Louis, I. M. & S. Ry. Co., 130 S.W. 445,
149 Mo. App. 223.

<S=338. Acts in emergencies.
Questions for jury, see post, <=>347.

Sup. 1885. Where a person is placed in

peril by the recklessness or carelessness of

another who owes him a duty of safely carry-

Ing him, the propriety of an attempt to escape
a reasonably apprehended danger is not to be
determined by what a person of ordinary pru-
dence and care would have done under the
circumstances. Siegrist v. Arnot, 86 Mo. 200,
56 Am. Rep. 424.

Sup. 1801. At the crossing of a horse
and a steam railway, the; view of the latter's

track was obstructed until within 15 feet of

it. A horse car was driven slowly upon the

crossing, without warning from a gateman
stationed at the crossing by the railroad com-

pany, until the horses were on the crossing,

when, as an eujrine approached on a down
grade, the gateman shouted to the driver of

the horse car to stop, and commenced to lower
the gates guarding the crossing, but, when

they were halfway down, shouted to him to

go on. and began raising tbe gates; others

shouted contradictory directions to him. The
driver stopped, or nearly so, but, before he
had stopped, plaintiff, a passenger in the

horse car, in apprehension of a collision,

Jumped from the car, and thereby was in-

jured. Held, that the apprehension of peril
was reasonable, and such Jumping was not

contributory negligence, though there was no
real danger of a collision. Kleiber v. People's

Ry. Co., 17 S.W. 040, 107 Mo. 240, 14 L. R. A.

613.

Sup. 1HOO. A passenger must have him-
self believed the danger to be imminent in or-

der to obtain damages, where he attempted
to escape therefrom, it appearing he would
not have been injured if no attempt to escape
had been made. Chitty v. St. Louis, I. M. &
S. Ry. Co., 40 S.W. 868, 148 Mo. 64.

The liability of a railroad company,
where a passenger Jumped from one of its

cars when a collision seemed imminent, is to

be measured by what a prudent person would
have done under like circumstances. Id.

Sup. 1809. A passenger confronted with
sudden danger while on a car is not guilty of

contributory negligence merely because he
fails to exercise what might have seemed to

others the best Judgment in trying to avoid
the danger. Sweeney v. Kansas City Cable
Ry. Co., 51 S.W. 682, 150 Mo. 385.

Sup. 1907. An action will lie against a
street railway company for injury caused
plaintiff in leaping from a car In which an
electrical explosion had occurred, flames is-

suing in the part of the car where she was,
where such explosions were of frequent occur-
rence and tended to excite and frighten pas-
sengers, though there was no evidence that
other passengers had been excited or fright-
ened ; it being common knowledge that such
explosions would tend to frighten passengers
situated as she was, and it appearing that
the motorman leaped from the car before

plaintiff did. Williamson v. St. Louis Transit
Co., 100 S.W. 1072, 202 Mo. 345.

Sup. 1917. Conduct of passenger in leav-

ing street car when conductor curses whole
bunch and threatens to shoot is not inexcus-

able; he not being required to weigh nicely
chances between which he chooses. Hendrix
v. Fnited Rys. Co. of St. Louis, 193 S.W. 812.

Sup. 1018. Street railway was liable to

girl passenger who Jumped from car on in-

cline when it began to move backward only
if peril or alarm was caused by negligence of

railway, if apprehension of peril was reason-

able, and if appea ranee of danger was immi-
nent. Delfosse v. Vnited Rys. Co. of St.

Louis, 201 S.W. 860.

App. 1800. Where plaintiff was sitting
in a car when it was derailed, and the car,
after it left the rails, went bouncing over
the ties at the rate of eight or ten miles an
hour, and plaintiff ran to the rear of the car
and Jumped off, a finding that plaintiff was
not guilty of contributory negligence was
proper. Diminitt v. Hannibal & St. J. Ry.
Co., 40 Mo. App. 654.

App. 1894. It cannot, as matter of law,
be said that a passenger was negligent in

Jumping from a train without looking to see
if there was danger in remaining on, when
the brakeman, who was in the cupola of the

caboose, cried out, in a loud voice, "Jump for

your lives!'* and immediately hurried to the

brake; and it makes no difference that tbe

language was not addressed to any one.

Ephland v. Missouri Pac. Ry. Co., 57 Mo. App.
147.

App. 1003. A passenger was alighting
from a street car, and her left foot was on
the lower step and her right foot in the air,

and she had released her hold of the hand
rail, when the car suddenly started, and, to

Consult Pocket Part for later cases. For explanation, see page lii.
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prevent being thrown on the ground, she

threw herself backward in an effort to remain

on the car, but missed the car, and was in-

jured. Held, that the passenger was not

guilty of contributory negligence. Brazis v.

St. Louis Transit Co., 76 S.W. 708, 102 Mo.

App. 224.

App. 1904. Where a street car was
started before plaintiff succeeded in boarding
it, whereupon the conductor seized plaintiff

by the arm in an endeavor to drag him on the

car, which failed, plaintiff's direction to the

conductor to release him as the speed of the

car increased, and after the conductor had

failed to stop the car as plaintiff requested

him to do, was insufficient to preclude a re-

covery for injuries sustained by plaintiff in

falling from the car. Shanahan v. St. Louis

Transit To., 83 S.W. 783, 100 Mo. App. 228.

App. 1006. Where a passenger was in-

jured by jumping from a moving street car to

avoid an apparently impending collision with

an obstruction on the track, it is immaterial

whether the obstruction was in "plain'' view

or not, or whether the action of other passen-

gers increased her alarm. McManus v. Met-

ropolitan St. Ry. Co., 02 S.W. 170, IK! Mo.

App. 110.

App. 1911. That a passenger in a wagon-

ette, injured in getting out while the horses

were running away, with one line broken,

would not have been injured had he retained

his seat, will not prevent recovery, if getting

out was the act of an ordinarily prudent and

careful man in the same situation and cir-

cumstances. White v. Brickey, 137 S.W. 027,

150 Mo. App. 278.

App. 1011. An act done by a railroad

passenger in the face of impending peril,

caused by the company's negligence, in order

to avoid injury, is not contributory negligence

as a matter of law, though it in fact con-

tributes to the injury; the rule being the

same as in case of negligence accidents gen-

erally, where the peril of the injured person
is created by another's fault and the injured

person is rightfully where he is. Uarrett v.

Wabash R. Co., 130 S.W. 252, 150 Mo. App.
63.

App. 1015. A carrier is liable for inju-

ries to a passenger received from instinctive

acts of self-preservation, when, because of the

carrier's negligence, the passenger is sudden-

ly confronted with danger. Moore v. Metro-

politan St. liy. Co., 170 S.W. 1120, ISO Mo.

App. 555.

. Proximate cause of injury.

Instructions, see post, <=>348.

Sup. 18(17. In an action for damages
against a horse-railway company for an inju-

ry caused to a passenger by falling from the

platform of the car, and the iwissing of the
wheel over his leg, the court instructed the

jury that, "although the plaintiff was guilty
of such carelessness or negligence as contrib-

uted to and brought about, the injury by fall-

ing off, yet if the car was stopped, and after-

wards the driver negligently, unskillfully, or

recklessly started the car, and ran over the

plaintiff's leg, when, but for such starting, he
might have heen rescued without further in-

jury, then the company was liable for such

injury." Urttl to be correct. -McKcon v. Cit-

izens' Ry. Co., 42 Mo. 70.

Sup. 1S71. One person will not be al-

lowed to impute a want of vigilance to anoth-

er, injured by his act, as negligence, if that

very want of vigilance was the consequence
of an omission of duty on his own part. Mor-

rissey v. Wiggins Ferry Co., 47 Mo. 521.

Sup. 1881. When the concurring negli-

gence 1 of plaintiff proxinmtely contributed to

cause injury, there can be no recovery, unless

the injury was the direct result of the omis-

sion of defendant to use proper care to avoid

injury after becoming aware of plaintiff's

danger. Straus v. Kansas City, St. J. & C. B.

R. Co., 75 Mo. 185.

Sup. 1002. A passenger jumping from a

moving train and slipping on a greasy plat-
form could not recover if his negligence di-

rectly contributed to the injury, though his

negligence was only slight. Newcomb v. New
lork Cent. & 11. R. R. Co., 00 S.W. 348, 100
Aio. 400.

Sup. 1003. Where a passenger in an ele-

vator is caught in the door, and the elevator
raised abo\e the floor, and then, through tho

negligence of the ojwrator, lowered in such a
manner as to injure the passenger, his negli-

gence in attempt ins; to alight is no defense.

Luck el V. Century IHdg. Co., 70 S.W. 1035, 177
JMo. (-08.

Sup. 1022. Where a street car contained
a sign inviting passengers to leave by the
front exit, and plaintiff went to the rear plat-
form to alight, though defendant did not al-

low her time to safely alight, and failed to

close the vestibule door before starting the
car according to its custom, its acts were not
the proximate cause of the injury where
plaintiff voluntarily alighted from the moving
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car while it was running at the rate of 18

miles an hour. Kirby v. United Rys. Co. of

St. Louis, 242 S.W. 79.

App. 1878. The negligence of a passen-

ger injured does not preclude a recovery
where his negligence is but the remote condi-

tion of his injury, and the immediate and effi-

cient cause is the recklessness and careless-

ness of the carrier. Miller v. St. Louis R. Co.,

5 Mo. App. 471.

App. 1SS5. Under Act Jan. 16, 1S60, rel-

ative to certain railroad companies, providing
that such companies shall not be liable for in-

juries to persons occasioned by their getting
on or off the cars at the front or forward end,

it is no defense to a railroad that tho passen-

ger was intending to get off at the front end
of tho cur, where such intention had nothing
to do with her injury, but tho sole cause of

tho injury was tho cureless handling of the

brake by the driver of tho car. Nisson v.

Missouri U. Co., 10 Mo. App. (5(>2.

App. 1S91. Conceding that the father of

a <-hil<l six years of age is guilty of negligence
iu permitting tho child to ride unattended on

the front phi 1 form of tho car with tho driver,

such negligence does not preclude a recovery
for loss of services of the child resulting from

injuries sustained by him through tho subse-

quent negligence of tho driver. I luck v. Poo-

pie's St. Hy., Electric Ught & Tower Co., 40

Alo. App. 555.

App. 1002. In an action against a street

railway company, whore there was evidence

of contributory negligence sufficient to take

that question to tho jury, an instruction that

if tho injury was caused by the concurring

negligence of plaintiff and defendants' agents,

and tho negligence of neither, without tho

concurrence* of tho negligence of the other,

would have caused said injury, plaintiff is not

entitled to recover, was proper. llornstoin v.

United Kys. Co. of St. Louis, 70 S.W. 1105, 97

Mo. App. 271.

App. 100S. Although a passenger may
bo negligent in standing on the running board

of a car, if the gripiiian, knowing of his dan-

gerous position, and that there is danger of

his striking a wagon which the car is about to

pass, takes no precautions for his safety, and
he is injured, the proximate cause of the in-

jury is tho negligence of the carrier. Vessels

v. Metropolitan St. Hy. Co., 108 S.W. 578, 129

Mo. App. 70S.

App. 1014. Whore plaintiff's intestate

negligently boarded a moving car which was

just leaving an elevated station, and before
he could get into a position of safety on the

steps tho jerk of an acceleration of speed
threw him off and he was killed, his own con-

tributory negligence was tho proximate cause
of the injury. Speaks v. Metropolitan St. Ky.
Co., 1GG S.W. 804, 179 Mo. App. 311.

<=a34O. Injury avoidable by care on part
of carrier.

Sup. In an action by a passenger against
the carrier for i>ersonal injuries, though
plaintiff may have been guilty of negligence,
and though that negligence may have contrib-

uted to tho injury, yet, if defendant could by
the exorcise of ordinary care and diliuonce

have avoided the injury, plaintiff's negligence
will riot excuse or relievo defendant from lia-

bility. (lS(i7) McKoon v. Citizens' K. Co., 42

Mo. 79; (!S<i9) Morrissoy v. Wiggins' Ferry
Co., 43 Mo. 380, 97 Am. Doc. 402.

Sup. 1909. Whore plaintiff attempted to

board a street car after being warned by tho

motorman not to do so, and tho car could not,

by tho exorcise of ordinary care, be stopped
in loss than .'55 to 45 foot, defendant is not lia-

ble for injuries received by plaintiff while be-

ing dragged that distance, but would bo lia-

ble only for injuries received after tho car had
traveled that distance. Graefe v. St. Louis
Transit Co., 123 S.W. 3r>, 224 Mo. 232.

Sup. 191 S. In action for personal inju-
ries to a passenger struck by a street car when
about to board it, tho humanitarian doctrine

licU not applicable. McMiens v. United Kys.
Co. of St. Louis, 202 S.W. 10S2, 274 Mo. 32G.

Sup. 1919. Where deceased got off a car

running on tho north track and stood in the

passageway between tracks while a car was
approaching on the south track, and then

stcpiKMl in front of it and was struck and
killed, tho motorman in charge of the car

which struck had tho right to presume that

ho would not leave a place of safety and
thrust himself suddenly in front of tho car.

and an instruction to that effect, etc., was
proper. Schall v. United Kys. Co. of St. Lou-

is, 212 S.W. 890.

Sup. 1922. Whore an intending passen-
ger stood waiting for a car nt what she con-

sidered a safe distance from tho track and
so remained watching its approach without

entering or attempting to enter on tho track,

and was struck by it. tho carrier could not bo

hold liable under tho humanitarian rule.

Butlor v. United Kys. Co. of St. Louis, 238 S.

W. 1077, 293 Mo. 259.
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The motorman of a car, approaching in-

tending passenger standing near track wait-

ing for it to stop, would have been justified,
if he saw her, in assuming that she would
move to a place of safety on the approach of

the car, if she was standing too close. Id.

An intending passenger who signaled a
motorman to stop when a car traveling ut the
rate of 25 or 30 miles an hour, was only 20
feet from her, and was struck because sev-

eral inches too close to the track, could not
recover under the humanitarian doctrine, in

view of testimony that a car going at such
rate could not stop in less than 00 feet. Id.

Sup. 1923. Where plaintiff, in violation

of his contract with defendant which con-

templated that he ride in the caboose, rode
in an emigrant car with two other persons
and his horses, which were separated from
the remainder of the car by a strong parti-

tion, held that while plaintiff's position was
not a safe place to ride, it was not so perilous
as to bring it within the humanitarian doc-

trine; the word "peril" as used in that doc-

trine meaning something more than a bare

possibility of an injury occurring. State ex

rel. Vulgamott v. Trimble, 253 S.W. 1014, 300

Mo. 92, quashing opinion (App. 1022) Vulga-
mott v. Payne, 245 S.W. 502.

App. 1885. Under Act Jan. 16, 1860, rel-

ative to certain railroad companies, provid-

ing that such companies shall not be liable

for injuries to persons occasioned by their

getting on or off the cars at the front or for-

ward end, it is no defense to a railroad that

the passenger was intending to get off at the

front end of the car, where such intention

had nothing to do with her injury, but the

sole cause of the injury was the careless han-

dling of the brake by the driver of the car.

Nissen v. Missouri R. Co., 19 Mo. App. 662.

App. 1904. Plaintiff, alleging that he
was injured by the sudden starting up of the
car as he was getting on, may recover, not-

withstanding any negligence of his in at-

tempting to get on while it was moving, if

those in charge of the car saw his situation,
and thereafter started the car with the Jerk.

Eikenberry v. St. Louis Transit Co., 80 S.

W. 360, 103 Mo. App. 442.

App. 1005. Plaintiff's dress was caught
in the door of an elevator as the door was
closed after she entered it, and, the elevator

being caused to descend immediately there-

after, the operator discovered plaintiff's per-
il, and reversed the elevator; and, before it

could be stopped, plaintiff was injured by be-

ing caught between the elevator floor and the

ceiling. Held, that as any negligence on plain-
tiff's part must have occurred, if at all, before
the elevator began to descend, and the oper-
ator being charged with the duty to exercise
unusual vigilance for plaintiff's safety, if by
the exercise of such vigilance he could have
seen that plaintiff's dress was caught in time
to prevent injury to her, defendants were lia-

ble. Hensler v. Stix, 88 S.W. 108, 113 Mo.
App. 162.

App. 1906. Where, in an action against
a street railway company for injuries to a
passenger while attempting to board a moving
car which he had signaled to stop, the evi-
dence made out a prima facie case, which en-
titled him to go to the jury on the question
of negligence in suddenly increasing the speed
of the car, instructions on the theory that if

the passenger was guilty of contributory neg-
ligence in attempting to board the car he
could not recover, though the employe's in

charge of the car saw his perilous situation
and made no effort to stop the cur and avoid
the injury, were erroneous, for one who neg-
ligently places himself in a position of peril
does not thereby license another to negligent-
ly injure him. Coloman v. St. Louis Transit
Co., 93 S.W. 920, 117 Mo. App. 323.

App. 1907. Where a passenger attempt-
ed to alight from a car moving at a dangerous
rate of speed, the operators of the car were
not obliged to make an effort to avert danger
to him, unless they saw his situation in time
to have done so, and they were not charged
with the duty of discovering his peril ; it not
being reasonable to suppose that one would
attempt to alight at such a time. Ohio v.

Metropolitan St. Ry. Co., 103 S.W. 142, 125
Mo. App. 710.

App. 1914. Where decedent negligently
stepped in front of one of defendant's trains
when he was so close to it that there was no
time to have prevented a collision, the hu-
manitarian doctrine was inapplicable. Burn-
ham v. Chicago, B. & Q. R. Co., 162 S.W. 300,
175 Mo. App. 286.

App. 1922. In case Injuries to plaintiff
riding in an emigrant car with his horses and
other property, through negligent spotting of
the car causing the horses to fall against and
to break a partition in the car, where defend-
ant's servants knew that plaintiff was riding
in the car and had no means of avoiding in-

jury, the humanitarian doctrine was applica-
ble whether he was oblivious to his danger or
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not. Vulgamott v. Payne, 245 S.W. 592, opin-
ion quashed (Sup. 1023) State ex rel. Vulga-
mott v. Trimble, 253 S.W. 1014.

App. 1025. Where intending passenger
stepped to edge of track and waved flag to

stop train, and made no effort to extricate
himself from danger until it was too late, car-

rier could not be held liable under humani-
tarian rule. Tuck v. St. Louis-San Francisco

Ry. Co., 268 S.W. 082, 217 Mo. App. 442.

No matter how negligently engineer of

train may disregard his duty to persons in

places of danger, carrier cannot be held liable

under humanitarian rule, unless there was
failure by train crew to use ordinary care to

avoid injury after something had occurred
which should convey information to them that

party in clanger would not extricate himself.

Id.

Where intended passenger stood so near
track in using flag that train could not pass
without hitting him, engineer hud right to as-

sume that deceased would act as ordinarily

prudent man in regard to his own safety and
would step out of danger before train could
strike him, even though it did not slacken its

speed. Id.

C=>341. WiHful injury by carrier's cm-
ploy.

Sec explanation, page Hi.

<3=342. Contributory negligence a
ground of defence.

G=343. Pleading.
Conformity of instructions to pleadings, see

post, =348.

Negativing contributory negligence in com-
plaint, see ante, =314(6).

Sup. 1903. The petition in an action by
a street car passenger for injuries alleged
negligence of defendants in bringing their

cars in close proximity while meeting on a
curve. The answer consisted of a general de-
nial and a plea of contributory negligence, in

taking a dangerous position on the step of the

platform of the car, outside of the gate, and
on the side next to the other track. Held,
that an additional plea alleging that the pas-
senger knew, or by ordinary care might have
known, the situation of the tracks, and that
the danger of riding on the step was known,
or by ordinary care might have been known,
to the passenger, and that he assumed the
risk, if intended to charge that his injuries
resulted solely from his voluntary act of rid-

ing on the step, war covered by the plea of

general denial. Parks v. St. Louis & S. Ry.
Co., 77 S.W. 70, 178 Mo. 108, 101 Am. St. Rep.
425.

If the plea intended to allege that the
passenger's negligent act of riding on the

step contributed to his injury, it was covered
by the plea of contributory negligence. Id.

If the pleader intended to allege that the
position was so dangerous that injury to the

passenger could not have been avoided by the
exercise of the care incumbent on the carrier,
and that the danger was obvious or known to

the passenger, the plea was defective for fail-

ing to so allege. Id.

Sup. 1904. In an action against a street

railroad for injuries to a passenger, received
while attempting to get a seat in a car by
way of a foot board, next to a car line on
which cars ran in the opposite direction, one
of which struck plaintiff, defendant filed a
plea of contributory negligence, asserting
that plaintiff unnecessarily went on the side
of the car on which he was injured, that he
failed to look or listen for an approaching
car, and that he leaned out, when by standing
erect he could have avoided injury. Held,
that the answer meant no more than that the

plaintiff did not use the appliances provided
by defendant with ordinary care, and hence a
contention that the plea assumed that the ar-

rangement or plan of the car was a dangerous
contrivance, admitting defendant's negligence
in putting it into service, was untenable.
Allen v. St. Louis Transit Co., 81 S.W. 1142,
18.'* Mo. 411.

Sup. 1929. Petition by one struck by
street car while crossing street to change cars
did not plead violation of humanitarian doc-
trine. Wilson v. Wells, 13 S.W.(2d) 541.

App. 1898. In an action against a car-
rier for injury to a passenger in alighting
from a moving train, the petition, and an in-

struction predicated thereon, put the slowing
up of the train and the direction of the con-
ductor to the plaintiff to alight therefrom as

concurrent, whereas plaintiff, the only wit-
ness who testified to the direction from the

conductor, said that the conductor was not
in sight when he alighted, and that the direc-
tion or instruction was given to him before

reaching his destination. Held, that this con-

stituted a material variance on the question
of contributory negligence. Mason v. St.

Louis, I. M. & S. P. Ry. Co., 75 Mo. App. 1.

App. 1912. Answer in a street car pas-
senger's action for personal injuries held to
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allege contributory negligence. Harmon v.

United Itys. Co. of St. Louis, 143 S.W. 1114,

103 Mo, App. 442.

App. 1022. In action for injuries to a

livestock shipper riding in switched freight

car, an allegation in the petition that, while

spotting the car, defendant's servants, though

knowing of plaintiff's presence in the car and
that he was exposed to danger in time to

have avoided injuring him by the exercise

of ordinary care, were so negligent in the

management of the car that the live stock was
thrown against him, l\chl sufficient to let in

evidence under the humanitarian rule. Yul-

gamott v. Payne, 245 S.W. 592. opinion quash-
ed State ex rel. Vulgainott v. Trimble, 25:? S.

W. 1014, 300 Mo. 92.

. Presumption* and burden of
proof.

Instructions, see ]M>st, @34N.

Sup. 1SS2. In an action against a carrier

for injuries sustained by a passenger owing
to defendant's alleged negligence, an instruc-

tion placing on plaintiff the burden of show-

ing not only that he had been injured by
defendant's negligence, but also that he had
not been guilty of contributory negligence,

was erroneous. Swigcrt v. Hannibal & St.

J. K. To., 75 Mo. 475.

Cup. 1009. In an action for injuries re-

ceived while a passenger on an elevator, the

evidence showed that plaintiff stepixd into

the elevator; that there was no person in

the elevator to run it, and, that immediately

upon her stepping in, the elevator began to

descend and she was injured in at tempting
to get out. Held, that the burden of show-

ing that contributory negligence of plaintiff

caused the elevator to descend was on de-

fendant. Cooper v. Century Realty Co., 123

S.W. S48, 224 Mo. 700.

S'jp. 1915. There is a presumption that

a passenger riding on the rear platform of a

car, at the carrier's invitation, was in the

exercise of due care. Hatchctt v. United Itys.

Co. of St. Louis, 175 S.W. 878.

Sup. 19i8. In action for injuries sus-

tained by prospective passenger because of

defects in approach to station platform, de-

fendant had the burden of showing contribu-

tory negligence. Gurtman v. Lusk, 208 S.

W. 61.

App. 1905. An experienced shipper,

traveling on a freight train, who was familiar

with the operations of such trains, must be

presumed to have known that they do not

always stop at the exact point intended, but
must often be moved backwards or forwards
after having stopped in order to reach the

point at which the final stop is to be made.

(HK)4) Young v. Missouri Pnc. Ity. Co., 84 S.

W. 175. judgment allirmed 88 S.W. 707, 113
Mo. App. C36.

App. 100(1. A passenger on a street car

was injured while attempting to alight from
n car in consequence of its sudden starting.

The passenger testified that the car came to

a standstill at a place where cars were in

the habit of stopping for the purpose of re-

ceiving and discharging passengers ; that she

proceeded down the steps to alight; that as

she reached the lower stop, and was in the

act of stepping off. the car suddenly started

with a jerk, throwing her to the ground.
ITcld to establish a prima facie case of free-

dom from contributory negligence. Wegc-
schiode v. St. Louis Transit Co., 94 S.W. 774,

US Mo. App. 2J)5.

App. 1912. The burden of proving con-

tributory negligence of a passenger is on the

carrier. Harmon v. Tnitcd Itys. Co. of St.

Louis, 143 S.W. 1314, 1(13 Mo. App. 442.

App. 19KJ. In passenger's action for in-

juries', carrier lirlrt to have burden of prov-

ing its affirmative plea of contributory neg-

ligence.- Abcrnatby v. Lusk, 182 S.W. 1049.

App. 1917. Passenger on train will be

presumed to have been in tin* exercise of or-

dinary care, which includes presumption
against suicide, when he went to rear end
of train when it was in motion. Daly v. Pry-
or, 19S S.W. 91, 197 Mo. App. 5S3.

While there is a presumption against con-

tributory negligence, such presumption can-

not take the place, in action for death of pas-

senger, of affirmative proof of carrier's neg-

ligence. Id.

. - Admisaibility of evidence.

Sup. 1884. To show that it was not con-

tributory negligence for one accompanying
stock to ride on the top of the train, evidence

of the carrier's custom to so transport stock-

men is admissible. Tibby v. Missouri Pac.

Ity. Co., 82 Mo. 292.

Sup. 1884. Where a passenger was in-

jured by attempting to alight from a moving
train which had not stopped long enough at a

station to permit her to alight, evidence that

the brakeumn called to the passenger when
she was standing on the platform : "Come on.
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Hurry up" was admissible In an action

against the railroad company for the injuries
a a part of the res gestie and as tending to

rebut the defense of contributory negligence.
Waller v. Hannibal & St. J. II. Co., '83 Mo.

60S.

App. 1890. In an action by a shipper for

personal injuries received while riding on de-

fendant's train, evidence of a practice among
shippers of stock not to ride all the time in a

caboose, but to catch on the train at any place
if the train moved before they could catch

the caboose, has no bearing on the controver-

sy when* plaintiff's evidence shows that he
had ample time and opportunity to get into

the caboose if he had seen fit to do so. Tuley
V. Chicago, B. & Q. Ity. Co., 41 Mo. App. 432.

App. 1910. In an action for injuries to

a passenger who boarded a train at a station

where there was no depot or agent, and was
injured in closing the door of the baggage
car, whither he had gone to make arrange-
ments as to his baggage, testimony as to the

custom and requirement of the railroad com-

pany that iMisscngers having baggage put on
at stations where there was no agents were

required to go to the baggage coach to arrange
about their baggage after boarding the train,

and that, the conductor had told witnesses to

go to the baggage coach for that purpose, was
admissible, the rigid rules as to proving the

existence of general customs not being appli-
cable to the situation. ("reason v. St. Louis,
T. M. ct S. Uy. Co., 130 S.W. 445, 149 Mo. App.
22.'5.

App. 1915. In an action by one injured
in attempting to board defendant's street car,

evidence of his intoxication at that time was
admissible, but not his habitual drunkenness,
unless his intoxication was denied. Boggs v.

Harvey, 178 S.W. 867.

App. 3924. In action for injuries to pas-

senger struck by projecting roof of station

building as street car passed with plaintiff

and others standing on footboard, testimony
that car, because of speed, rocked from side

to side, held admissible as tending to ac-

quit plaintiff of contributory negligence in

leaning out from car. Van Leer v. Wells, 263

S.W. 493.

$=s>346. - Sufficiency of evidence.

(% ). In general.

tiff was negligent in using such approach in-

stead of another, evidence held to justify ver-

dict for plaintiff. Gurtman v. Lusk, 208 S.

W. 61.

Evidence held not to show conclusively
that plaintiff was negligent in not seeing a
hole in the approach to station platform, or

looking for it. Id.

Sup. 1927. Attempt of intending passen-
ger to cross track before approaching car is

evidence of belief that he could do so. Sugar-
water v. Fleming, 293 S.W. Ill, 316 Mo. 742.

<g=>340 (1). Enterin or conveyance.

Sup. 1909. Plaintiff's evidence held to

show that the accident resulted from plain-
tiff's voluntary act in letting go his hold on
the street car. Quinn v. Metropolitan St. Uy.
Co., 118 S.W. 46, 218 Mo. 545.

App. 1905. Undisputed testimony, in an
action for injuries incurred while attempting
to board a railroad car, held to show that the

plaintiff was mistaken in testifying that she
was not thrown off her balance when the car

started, so that such testimony could not be
relied on to show that she was guilty of con-

tributory negligence. New v. St. Louis & S.

Ky. Co., 89 S.W. 1043, 114 Mo. App. 379.

App. 192S. Evidence held to eliminate

question of contributory negligence as show-
ing injury by premature starting of bus, not
in attempt to board moving bus. Ilayward
v. People's Motorbus Co. of St. Louis, 1 S.W.
(2d) 252.

Sup. 1918. In action for injuries sus-

tained by prospective passenger, because of

defects in approach to station platform, de-

fense of defendant railroad being that plain-

). In tranalt.

App. 1885. In an action against a street-

railroad company for personal injuries to a

passenger who was knocked from a car while
standing upon a step thereof with part of his

body projecting beyond the side of the car,
evidence considered, and held to show that

plaintiff was guilty of contributory negligence.
Ashbrook v. Frederick Ave. liy. Co., 18 Mo.

App. 290.

App. 1888. In an action by a passenger
to recover damages for injuries sustained by
being thrown from the platform of a caboose

by a jar caused in switching freight cars

against the caboose, evidence held to show
plaintiff guilty of contributory negligence.
Smotherman v. St. Louis, I. M. & S. Ry. Co.,
29 Mo. App. 265.

App. 1910. In an action against a street

railroad for death of a passenger who fell off

a car, evidence held to show that the cause of
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the mishap was deceased's negligence. Quis-

enberry v. Metropolitan St. Ry. Co., 120 S.W.

182, 142 Mo. App. 275.

App. 1010. In an action against a street

railway company, where plaintiff claimed

that his arm was resting on the window sill,

and through a collision with a passing wagon
It was Jarred outside of the car and there

injured, evidence held' Insufficient to show
that plaintiffs arm was not outside the car

when the collision occurred. Lange v. Metro-

politan St. Ry. Co., 132 S.W. 31, 151 Mo. App.
500.

Leaving conveyance.

Sup. 1915. In an action under a Califor-

nia statute for wrongful death of a caretak-

er of stock, caused by stepping off the caboose

in the dark and falling from a trestle, evi-

dence held to sustain a finding that deceased

was in the exercise of due care. Miller v.

Southern Pac. Co., 178 S.W. 885, 266 Mo. 19.

Sup. 1920. Where the only evidence of

negligent operation of the car was that it

was suddenly started while plaintiff was

alighting, it was not error to deny recovery If

the jury found he did not attempt to alight

until after the car had started. Sivicek v.

Dunham, 219 S.W. 594.

App. 1903. The statement of a street car

passenger, who, because of the sudden start-

Ing of an open car while he was standing be-

tween two seats, in the act of alighting, was
thrown forward toward the adjoining track,

in which position he was struck by a car pass-

ing on the adjoining track, that when he lost

his footing he was not looking for a car on the

adjoining track, but was looking where he

meant to step, did not show that he meant to

step onto the adjoining track without looking,

and so did not show that he was guilty of con-

tributory negligence. Scamell v. St. Louis

Transit Co., 76 S.W. 660, 102 Mo. App. 198.

App. 1909. Evidence held to show that

plaintiff was injured while attempting to

alight from a rapidly moving car, and not by
the sudden starting of the car after it had

stopped. Scroggins v. Metropolitan St. Ry.

Co., 120 S.W. 731, 188 Mo. App. 215.

App. 1912. In an action for injuries to a

passenger in alighting from a car, an answer

by plaintiff to a question on cross-examination

held not to amount to an admission that she

attempted to get off after the car had started.

Button v. Metropolitan Street Ry. Co., 150

S.W. 722, 166 Mo. App. 645.

App. 1016. In a suit by passenger In-

jured on alighting by sudden jerk of train,

the jury were warranted in finding him free

from contributory negligence, although he at-

tempted to alight with his hands in his pocket,
not grasping a handhold, where the morning
was cold, and he was an experienced traveler

carrying no baggage, and the train had prac-

tically stopped. Stakebake v. Union Pac. R.

Co., 185 S.W. 1166.

*=347. Questions for Jury.

<&=347 (i). in general.

Sup. 1908. In a passenger's action for

injuries an instruction which recited all the

substantial facts and charged that plaintiff

would be guilty of contributory negligence
under the facts stated, being in effect n de-

murrer to the evidence, was properly refused,

where the question of contributory negligence
was for the jury. Rearden v. St. Louis & S.

P. Ry. Co., 114 S.W. 961, 215 Mo. 105.

App. 1877. Question for jury in action

for injuries to a passenger as to his contribu-

tory negligence. See Haderlein v. St. Louis
R. Co., 3 Mo. App. 601, memorandum.

App. 1919. Question of negligence under
the humanitarian doctrine of engineer who,
while switching, ran into passenger attempt-
ing to cross track, close to which he had been

walking, returning from water-closet to depot,
hf'ld> for the jury. Anderson v. Pryor, 209
S.W. 122.

$5!I47 (2). Care required of or in respect
to children and other* under

disability.

Sup. 1890. Whether a child nine years
old has sufficient discretion to alight from a
car without special attention from the conduc-
tor is a question of fact. Ridenhour v. Kan-
sas City Cable Ry. Co., 14 S.W. 760, 102 Mo.
270 ; affirming judgment 13 S.W. 889, 102 Mo.
270.

The proof being that plaintiff remained
inside the cable car until the conductor gave
the bell signal to stop, then went out on the

step waiting till the car should come to a full

stop, there was no error in submitting to the

jury, "under all the facts and circumstances
in proof," "whether plaintiff [who was only
9 years old] had at the time sufficient capacity
and discretion to understand" that the steps
were a more dangerous place than the inside

of the car, in connection with the instruction

that to entitle plaintiff to recover they must
find plaintiff "acting with reasonable care and
diligence for one of his years." Id.
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Sup. 1896. In an action for the death of

plaintiff's son at about the age of 14 years, it

appeared that while attempting, as a passen-

ger, to board one of defendant's cars while in

motion, he was swung in front of one coupled
to it, and sustained fatal injuries. At defend-

ant's request instructions were given which

required only, to free deceased from negli-

gence, that he must have exercised that care

and caution which might have been reason-

ably expected from one of his age, experience,
and intelligence. Held, that they were prop-

erly given. Sly v. Union Depot Ry. Co., 36 S.

W. 235, 134 Mo. 681.

Sup. 1912. Contributory negligence of

boy in attempting to alight from moving car,

about three feet from the end of a platform,
over which he was carried by the momentum,
held to be for the jury. Moeller v. United

Rys. Co., 147 S.W. 1009, 242 Mo. 721.

App. 1908. Whether a boy 12 years old

was guilty of contributory negligence while

alighting from a moving car held under the

facts for the jury. Moeller v. United Rys.
Co. of St. Louis, 112 S.W. 714, 133 Mo.

App. 68.

App. 1912. Whether parents were guilty
of contributory negligence preventing recov-

ery for death of a child by fulling from a pas-

senger elevator held a jury question. How-
ard v. Scarritt Estate Co., 144 S.W. 185, 161
Mo. App. 552.

App. 1913. Evidence as to the physical

condition, poor eyesight, etc., of a passenger,

injured in alighting from a train, assistance

requested and promised not having been giv-

en, and as to attending circumstances, includ-

ing the fact that it was, or just previously had
been, snowing, held to make a case for the

jury on the question of contributory negli-

gence in getting off on the wrong side. Layne
v. Chicago & A. R. Co., 157 S.W. 850, 175 Mo.
App. 34.

App. 1915. Whether boy, alighting from
and running behind a north-bound street car
and struck by south-bound cur running at ex-

cessive speed, was negligent, held a question
for the jury. Moore v. Metropolitan St. Ry.

Co., 180 S.W. 408.

$~:t47 (3). Awnltlnir nnct seeking trans-
portation.

Sup. 1895. That one going to a depot
walked in the space on a double-tracked rail-

road, between the two tracks, with an um-
brella over her head, so near one of the tracks
as to be struck by a train coming back of her,

does not show such negligence on her part as
to justify the taking of the case from the Jury,
there being evidence that those in charge of
the train knew that people were in the habit
of walking between the tracks at that point,
and that they did not use proper means to

prevent the accident after they saw, or by
ordinary care should have seen, her peril.
Kreis v. Missouri Pac. R. Co., 33 S.W. 64, 1150,
131 Mo. 533.

Sup. 1917. In action against street rail-

road company for personal injuries received
while waiting for car upon sidewalk main-
tained by defendant at its station, and caused

by end of car which in rounding curve pro-
truded over sidewalk an unusual distance and
knocked plaintiff down, question of contribu-

tory negligence held for jury. Laurent v.

United Rys. Co. of St. Louis, 191 S.W. 992.

Sup. 1921. In an action for the death of

one awaiting passage on a suburban train,
who while crossing the track was struck by a

through train running late on the time of the

suburban train, held, that, in view of de-

cedent's negligence and knowledge of the ap-

proaching train, and notwithstanding the

humanitarian rule, plaintiff was not entitled

to have the case go to the jury. State ex rel.

St. Louis-San Francisco Ry. Co. v. Reynolds,
233 S.W. 219, 289 Mo. 479, quashing judgment
and opinion (App.) Martin v. St. Louis-San
Francisco Ry. Co., 227 S.W. 129.

Sup. 1925. Contributory negligence of

prosjactive passenger, struck by car approach-
ing without headlight and signals, held for

Jury. Will! v. United Rys. Co. of St. Louis,
274 S.W. 24.

Sup. 1925. Intending passenger held not

guilty of contributory negligence as matter of

law. Unterlachner v. Wells, 278 S.W. 79.

Sup. 1927. Contributory negligence of

person injured when struck by street car
which he intended to take held for jury.
Unterlachner v. Wells, 296 S.W. 755, 317 Mo.
181.

Sup. 1927. Intending passenger, struck
after crossing intervening track behind cur,
held not guilty of negligence, as matter of

law, under evidence that view was not ob-

structed. Sugarwater v. Fleming, 293 S.W.
Ill, 316 Mo. 742.

Negligence of Intending passenger in mis-

judging speed of approaching car held ques-
tion for jury. Id.

Intending passenger was not negligent, as
matter of law, for attempting to pass before
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approaching car with reasonable belief he
could do so. Id.

A pp. 1000. A person approaching a rail-

road station from a public road to take a
train proceeded across a graveled area be-

tween two roadways, crossed by semaphore
wires. lie had knowledge of the existence of

the wires, but forgot about them, tripped on
them, and was injured. Held, that he was not

negligent as matter of law. Chase v. Atchi-

son, T. & S. F. Ry. Co., 114 S.W. 1141, 134
Mo. App. 655.

App. 1011. Whether a passenger, who,
while working her way through u crowd of

people on a depot platform to board a train,
was guilty of contributory negligence in fail-

ing to soe a hole in the platform over three
feet long, six inches wide, and twelve inches

deep, and stepping into it, held, under the evi-

dence, to be for the jury. Biggie v. Chicago,
B. & Q. R. Co., 140 S.W. 002, 130 Mo. App.
350.

App. 1014. Where 4 decedent, in passing
to the north side of a train which he exacted
to board, and stepp'ng on an adjoining track,
where he was struck and killed, was follow-

ing a common practice of passengers, to board
the train on both sides, his act in doing so was
not contributory negligence as a matter of

law. Burnha in v. Chicago, B, & Q. II. Co.,

162 S.W. 300, 17r> Mo. App. 286.

App. 1020. Where deceased approaching
a station to board a train stepped upon a

switch track immediately in front of moving
locomotive, and where there was no evidence
that trainmen saw deceased in his peril-

ous position, or that train could have been

stopped if they had seen him, court's refusal

to submit the last clear chance doctrine held

proiier.- Branstetter v. Chicago & A. R. Co.,
225 S.W. 1083.

App. 1020. In an action for injuries to

an intending passenger struck by the rear end
of a street car rounding a curve and thrown
into an excavation, whether plaintiff was
guilty of contributory negligence which was
the proximate cause of his injuries held for

the jury. Flynn v. Kansas City Rys. Co., 226
S.W. 074.

@=>317 (4). Enter!UK eonveynnee In cen-
tral.

Sup. 1805. Defendant's passenger depot
at a regular station having been burned, its

trains were thereafter stopped at a public
crossing, where there was no platform, and
where the distance from the ground to the
lowest step of the coaches was nearly three

feet. Plaintiff, while attempting to board a
coach to take passage, none of defendant's
servants being present to assist her, fell, and
was injured. Held, that the questions of neg-
ligence and contributory negligence was for
the jury. Eichhorn v. Missouri, K. & T. Ry.
Co., 32 S.W. 003, 130 Mo. 575.

Sup. 1017. In action for injuries while
attempting to board street car at place where
it did not usually stop, whether there was def-
inite invitation to board car under conditions

reasonably safe held, under evidence, for jury.
Vrooumn v. Harvey, 107 S.W. 118.

App. 1808. In an action against a street
railroad company for injuries to a passenger
while he was attempting to board a car, evi-

dence considered, and held to justify submis-
sion to the jury of the issue of plaintiff's con-

tributory negligence. Posch v. Southern Elec-
tric R. Co., 76 Mo. App. 601.

App. 1007. It is not negligence as mat-
ter of law for one to board a street car with-
out social invitation to do so. Baskett v.

Metropolitan St. Ry. Co., 101 S.W. 138, 123
Mo. App. 725.

App. 1000. Where plaintiff, who was at-

tempting to board a street car platform which
was crowded, at a point where the double
tracks came close together, had not entirely
gotten on the platform when lie saw a car ap-
proaching on the other track some 15 or 20
feet away, plaintiff was not negligent per se in

signaling the mortorman to stop the other car,
instead of jumping off the car he was on, if

one in the exercise of ordinary care might
have adopted the same course in the emer-
gency.Scott v. Metropolitan St. Ry. Co., 120
S.W. 131, 138 Mo. App. 100.

In an action for injuries sustained while
attempting to board the platform of a crowd-
ed car by being caught between the car and a
passing car oil another track, whether plain-
tiff was negligent in attempting to board the
car held a jury question. Id.

App. 1014. In an action by one who was
thrown from a street car when he attempted
to board it, the question of plaintiff's con-

tributory negligence held for the jury.
Danielsoii v. Metropolitan St. Ry. Co., 102 S.

W. 307, 175 Mo. App. 314.

App. 1020. Where plaintiff, injured in
elevator shaft on the premises of defendant,
with whom he had been transacting business,
walked through an open door into the shaft
in a poorly lighted portion of the building,
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past defendant's employe", who stood with
back to opening, indicating that passengers
could enter if they desired, the question
whether plaintiff was contributory negligent
was for the jury. Grote v. Hussmann, 223 S.

W. 129, 204 Mo. App. 466.

). Boarding movlny: conveyance.

Sup. 1892. The courts will not declare,

as a matter of law, a person guilty of con-

tributory negligence who attempts to get on a
train while it is moving slowly, especially at

a platform. Fulks v. St. Louis, & S. F. R. Co.,

19 S.W. 818, 111 Mo. 335.

An attempt to board a train in motion is

not always per so contributory negligence.
Id.

Sup. 1895. It is contributory negligence,

as a matter of law, to attempt to board a

moving train. Sehaefer v. St. Louis & S. Ry.
Co., 30 S.W. 331, 128 Mo. 64.

Sup. 1913. The question of the contribu-

tory negligence of a strong man of 28 years in

attempting to board a car while in motion is

for the jury where the evidence as to the

speed of the car is conflicting. Nolan v.

Metropolitan St. Ry. Co., 157 S.W. 637, 250

Mo. (502.

App. 1900. Where plaintiff was attempt-

ing to board a slowly moving car, the ques-
tion of contributory negligence is one of mixed
law and fact, and should be determined by the

jury under guidance of proper instructions in

the light of all the facts and circumstances

disclosed by the evidence*. Hansberger v.

Sedalia Electric Ry., Light & Power Co., 82

Mo. App. 5<>6.

App. 1903. Whether one is negligent in

attempting to board a stn^et car, slowed down
for him. while it is in motion, is a question of

fact, unless the sj>eed is so great, or he is so

infirm or encumbered, as to make it manifest

negligence. O'Mara v. St. Louis Transit Co.,

76 S.W. 680, 102 Mo. App. 202.

App. 1904. Whether a person attempting
to board a street car moving at a slow rate

of speed is guilty of contributory negligence,

precluding a recovery for injuries occasioned

by the sudden increase of speed, is for the

jury. Leu v. St. Louis Transit Co., 80 S.W.

273, 106 Mo. App. 329.

App. 1904. It is not contributory negli-

gence, as a matter of law, for an ordinarily
active man, 38 years old, to attempt to board
a street car turning out of a curve at a speed
of 5 or 6 miles an hour ; the place being the

usual place where the car stops to let pas-
sengers on and off, and he being familiar with
the place. Eikenberry v. St. Louis Transit
Co., 80 S.W. 360, 103 Mo. App. 442.

App. 1904. In an action for injuries to
a passenger while attempting to board a street
car by the premature starting thereof, evi-

dence as to plaintiff's acts in attempting to

board the car HcJd to require a submission of
the question of plaintiff's contributory negli-

gence to the jury. Shanahan v. St. Louis
Transit Co., 83 S.W. 783, 109 Mo. App. 228.

App. 1905. Whether plaintiff was guilty
of contributory negligence in attempting to

board an electric street car while it was
moving rapidly, or when he ought to have
known that its speed had been checked not to

take on passengers, but to get past a broken
circuit at a crossing, and that it was likely
to recover speed immediately, so as to pre-
clude* his recovery for injuries received at the

time, was a question for the jury. Leu v. St.

Louis Transit Co., 85 S.W. 137, 110 Mo. App.
458.

App. 1905. One cannot be held, as mat-
ter of law, guilty of contributory negligence
in attempting to board a moving street car;
there being evidence that its speed was no
greater than that of a man going at a fast
walk.- Spencer v. St. Louis Transit Co., 86
S.W. 593, 111 Mo. App. 053.

It is negligence, as matter of law, for one
to attempt to board a street car going at a
speed of 8 or 10 miles an hour. Id.

App. 1910. The rule that a passenger
attempting to board or alight from a moving
train is generally guilty of contributory neg-
ligence precluding a recovery for the injuries
received, though the carrier was guilty in the
first place in not stopping its train a reason-
able time for the passenger to enter or leave
it in safety, is subject to some exceptions
where the car is moving so slowly that the

passenger's act may not be contributory neg-
ligence as a matter of law. Johnson v. St. Jo-

seph Ry., Light, Heat & Power Co., 128 S.W.
243, 143 Mo. App. 376.

App. 1911. The rule that it is not negli-
gence per se for a strong able-bodied man to

attempt to board a slowly moving street car

applies only in cases where the act is not at-

tended by unusual and extraordinary dan-

gers, and one attempting to board a moving
car which had started to run over a viaduct
used exclusively for street car traffic is as a
matter of law negligent. Ma thews v. Metro-
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politan St. Ry. Co., 137 S.W. 1003, 156 Mo.

App. 715.

App. 1911. Where a mixed train was
stopped, so that the passenger coaches were
some distance from the station, and it was the

custom of the road to either stop the train,

in the first instance, so that the passenger
coaches would be near the station, or, if they

were stopped away from the station, to move
them down, and then give passengers an op-

portunity to enter the cars, a passenger who
attempted to board the train which was

moving at a slow rate of speed, after he dis-

covered that it would not stop at the station,

as he had expected, was not, as a matter of

law, guilty of contributory negligence. Le
Due v. St. Louis, I. M. & S. Ry. Co., 140 S.

W. 758, 159 Mo. App. 136.

App. 1912. Whether a passenger injured
while boarding a street car was guilty of

contributory negligence in boarding the car

while it was moving was a Jury question, if

the car had slowed down to receive him as a

passenger and was moving so slow that it

had almost or practically stopped. Palfrey
v. United Rys. Co. of St. Louis, 142 S.W. 773,

162 Mo. App. 470.

App. 1914. One who attempted at an
elevated station to board a moving car, the

gates of which were being drawn shut, held

guilty of contributory negligence as a matter
of law, where the step of the car was within

a few feet of the guard rail at the end of the

platform, at which point the company main-

tained a sign warning the public against

boarding moving cars. Speaks v. Metropoli-
tan St. Ry. Co., 166 S.W. 864, 179 Mo. App.
311.

$=a347 (6). Conduct while In transit In
general.

Sup. 1889. Plaintiff's husband was
killed by the derailment of defendant's special

freight train, consisting of an engine, tender,

one box and several flat cars. Deceased and
others were riding on a flat car next the

engine, to the knowledge of the conductor

and brakemen, who did not warn them that

it was dangerous; nor was there danger if

the train had not been derailed. The conduc-

tor and a brukeman told them it was more
comfortable in the box car, but they preferred
to ride on the flat car. The road was rough,
and the engine and tender were reversed,

which was dangerous on a rough track, and
the train was running too fast for safety.

No one was injured except those on the flat

car. Held, that the questions of negligence,

and absence of contributory negligence, were
for the jury. Wagner v. Missouri Pac. Ry.
Co., 10 S.W. 486, 97 Mo. 512, 3 L. R. A. 156;
Zueudt v. Same, 10 S.W. 491.

Sup. 1896. In an action against a rail-

road company for injuries to plaintiff from
failure to heat the car, it is a question for

the jury whether plaintiff was chargeable
with contributory negligence because he did

not leave the car at some station, made no
effort to procure additional wraps from his

trunk in the baggage car, took off his over-

coat at one time to give his wife the benefit

of its warmth, and wore inadequate clothing

to meet the demands of the climate and sea-

son. Taylor v. Wabash R. Co., 38 S.W. 304,

42 L. R. A. 110.

Sup. 1908. It is not negligence as a mat-
ter of law for a passenger on a street car to

protrude a portion of his body out of the

car in which he is being carried, but Kiieh

question is one of fact to be determined by the

Jury under proper instructions from, the

court, the test being whether or not an ordi-

narily prudent person would do the same act

under the same or like circumstances. Gage
V. St. Louis Transit Co., 109 S.W. 13, 211 Mo.
139.

Sup. 1909. In an action by a street car

passenger for injuries from being struck by a
beam near a track, evidence showing that he
was riding with his arm protruding through
a window is sufficient to take the case to the

jury as to contributory negligence. Gardner
v. Metropolitan St. Ry. Co., 122 S.W. 1068,

223 Mo. 389, 18 Ann. Cas. ll(i.

Such an act of the passenger would not

be negligence per se, preventing a recovery.
Id.

Sup. 1921. Whether a passenger injured
in collision with a truck when riding on the

side next to the space between the track and
the curb, with his elbow protruding beyond
the side, while reading a newspaper, was
guilty of contributory negligence, held for

the jury. Crone v. United Rys. Co. of St.

Louis, 236 S.W. 654.

App. 1906. Where plaintiff, a passenger
on a street car, sustained a fractured elbow

by its being struck by a passing car on an

opposite track, plaintiff was not guilty of

contributory negligence, as a matter of law,
in exposing his elbow to a slight degree from
the window of the car on which he was rid-

ing, or in resting the same on the window
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sill within the car. Smith v. St. Louis Trans-
it Co., 97 S.W. 218, 120 Mo. App. 328.

App. 1008. Whether it was negligent for

a passenger on a freight train to sit on a
trunk near an open side door of the ca-

boose ft rid under the evidence a jury ques-
tion. Mitchell v. Chicago & A. Ry. Co., 112
S.W. 291, 132 Mo. App. 143.

App. 1910. Whether an assistant mail
clerk riding in a mail car, who left a safe

position in the car and went to the door in

the side thereof, and put out his head to dis-

cover the cause of an unusual noise, caused

by the air coupling becoming separated, and
who wus injured by a stone thrown into the
air by the dragging hose and striking him,
va guilty of contributory negligence, held,
under tho evidence, for the jury. Larrance
v. Missouri Pac. Ry. Co., 125 S.W. 549, 141
Mo. App. 338.

App. 1910. A passenger on a street car
Is not negligent per se in resting his arm on
the window sill, but it is for the jury wheth-
er, under the circumstances, he was guilty of

contributory negligence. Lunge v. Metropli-
tan St. Ry. Co., 132 S.W. 31, 151 Mo. App.
500.

App. 1911. All the seats of a passenger
conch of a mixed train were occupied, and
passengers were required to occupy the aisle.

A female passenger stocKl near the end of the

car, holding to the door casing to make her

position secure. While coupling, the coach
was jolted, and she was thrown on the floor

and injured. Held, that she was not as a
matter of law guilty of contributory negli-

gence. Allison v. St. Louis & II. Ry. Co., 137
S.W. 896, 157 Mo. App. 72.

App. 1916. Passenger stumbling over

grip when speed of train was suddenly
checked held not negligent as a matter of law
in walking along the aisle for a necessary
purpose, though aisle was obstructed by grips.

Abernathy v. Lusk, 182 S.W. 3049.

App. 1916. That plaintiff, in an action
for injuries received from sudden jerking of

mixed train, unnecessarily arose from his

seat and started to the door while the train
was in motion is not contributory negligence
as a matter of law. Provance v. Missouri
Southern R. Co., 186 S.W. 955.

App. 1922. Where the evidence of plain-
tiff and the other witnesses to the accident
showed that plaintiff's injury was caused by
a stake on a wagon which the street car in

which she was riding was then ipassing being
thrust in the window toy her seat, and pinning
her arm against the back of the seat, there
was no necessity to sirbmit the issue of con-

tributory negligence even if there were some
evidence that her arm was a little bit outside
of the window Just before the accident, since
that position did not contribute to the injury.

Perkins v. United Rys. Co. of St. Louis,
243 S.W. 224.

App. 1928. Contributory negligence held
for Jury, in shipper's action against railroad
for injuries sustained on sudden bumping of

car, after alleged statement of brakeman rel-

ative to watering of stock that train would
not move. Lincoln v. St. Louis-San Francis-
co Ry. Co., 7 S.W.(2d) 460

&=>347 (7). Rldinar on platform.

Sup. 1906. A passenger, standing on the

platform of a street car, though there is room
inside of the car, is not guilty of negligence
as a matter of law ; but the question of his

negligence is for the jury. Wellmeyer v. St.

Louis Transit Co., 95 S.W. 925, 198 Mo. 527.

App. 1907. It is not negligence as a mat-
ter of law for one to board and ride on the

platform of a street car. Buskett v. Metro-

politan St. Ry. Co., 101 S.W. 138, 123 Mo.
App. 725.

App. 1918. Street car passenger is not

conclusively contributorily negligent in re-

maining on step where car is crowded.
Smith v. Kansas City Rys. Co., 204 S.W. 575.

See Carriers, <3347(8) in this Digest.

$=347 (8). Riding an tep or footboard.

Sup. 1891. Plaintiff boarded an elevated

steam-railway car in motion by getting on
the sheetiron covering of the steps of the last

platform on the train, and maintained himself
in that, position by holding to the iron gate
that barred entrance there until struck by a
structure near the track, and knocked into
the street below. Held, that he was negli-

gent as a matter of law. Carroll v. Interstate

Rapid Transit Co., 17 S.W. 889, 107 Mo. 653.

Sup. 1893. Plaintiff, while riding on the

step of defendant's street car, was knocked
off by a derrick standing near the track, and
injured. It appeared that plaintiff knew that
a derrick was being used at that point for
the construction of a sewer, and that defend-
ant had moved its tracks nearer the derrick

during the day. Held, that the question as
to whether plaintiff was negligent in failing

Consult Pocket Part for later cases.
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to see the derrick was for the jury. Seymour
V. Citizens' Ry. Co., 21 S.W. 739, 114 Mo. 266.

Sup. 1904. In an action against a street

railroad for injuries to a passenger while

attempting to take a seat in a car by way of

the inner foot-board, next to a car line on
which cars ran in the opix>site direction, one
of which struck plaintiff, causing his inju-

ries, the evidence examined, and held to pre-
sent a question for the jury whether plain-
tiff was guilty of contributory negligence.
Allen v. St. Louis Transit Co., 81 S.W. 1142,
183 Mo. 411.

App. 1004. Where a street railway com-

pany ran open summer cars, with a continu-

ous foutboard on each side, on double tracks

so close together that passengers using the

inside footboard would lx struck by cars

going in the opposite direction, and plaintiff
was so struck and injured while he was pass-

ing from the rear of tho car. along such foot-

board, to a seat, without knowledge that tbe
tracks were so close together as to render his

position dangerous, he was not guilty of con-

tributory negligence as a matter of law,

though he was well acquainted with the op-
eration of street cars; defendant having tak-

en no precautions to prevent such use of the
inside footboard by passengers. Kreimel-
inann v. Jourdan, SO S.W. .'-.'{, 107 Mo. App.
(M.

App. 1016. Whenever there is any good
reason for a passenger going upon steps of

a car, it is a question for the jury whether
such act amounts to contributory negligence.

Shelton v. Chicago, M. & St. P. Ky. Co.,

100 S.W. 46.

App. 1018. A street car passenger is not

conclusively guilty of contributory negli-

gence in remaining on the step after finding
that he could not get inside the car, owing to

the cro\vrt<Kl condition thereof. Smith v.

Kansas City Kys. Co., 204 S.W. 575.

<@=z.147 (O). Leaving; conveyance in gen-
eral.

Sup. 1008. In a passenger's action for

injuries sustained by falling into a hole on

alighting from the front end of a coach,
whether plaintiff was guilty of contributory
negligence in getting off at that place held for

the jury. liearden v. St. Louis & S. F. Ky.
Co., 114 S.W. Ottt, 215 Mo. 105.

App. 1804. Where plaintiff's evidence
was that she did not lift her dress in pass-
ing out of the street car because her skirt

was a plain round skirt not long enough to

reach the ground, and that she had In her
hands a .book and a muff and did not notice
the bolt upon which her dress caught, thus

causing the accident, the question of con-

tributory negligence was for the jury. -Char-
trand v. Southern Ky. Co., 57 Mo. Aipp. 425.

App. 1S97. Evidence in an action to re-

cover for personal injuries sustained by a
passenger when alighting from u train ex-

amined, and held to require the submission to
the jury of the question whether the passen-
ger was guilty of contrilxutory negligence in

alighting at the (place where t'he train stopped
for iwissengers to alight. Tulhot v. Chicago
& A. Ky. Co., 72 Mo. App. 201.

App. 1004. The contributory negligence
of a passenger who was injured by stepping
into a ditch when she got off a street car held,
under the evidence, a question for the jury.
MirtcDonald v. St. Louis Transit Co., 83 S.WT

.

1001, 108 MO. App. :m.

App. 1000. In an action for injuries sus-

tained by a passenger in alighting from a
street car, whether plaintiff was injured by
the car starting wit'h a jerk while whe was
attempting to alight, or whether she attempt-
ed to alight before the <iar had stopped held
for the jury. Harnett v. Mctroixriitan St. Ky.
Co., 120 S.W. 7.'U), 13X Mo. App. 102.

App. 1011. Whether a passenger was
guilty of contributory neglige-nee in alighting,
held, under the evidence u question for the

jury.--Lucas v. 1'nited Kys. Co. of St. Louis,
i;j:j S.W. 107, 154 Mo. App. 10.

App. 1012. In an action for injuries to

a street car passenger while* alighting, caused
'by the sudden starting of the car, evidence
licit! to require submission to the jury of the

question of contributory negligence. Haskell
v. Metropolitan St. Ky. Co., 142 S.W. 1001, 101
Mo. App. (J4.

App. 1010. That an aged and infirm ipas-

sonircr misjudged the distance from thtk last

step of a passenger coach to the de-i>ot plat-
form and was injured while alighting with-
out assistance does not as a matter of law
constitute contributory negligence. Turner v.

Wabash Ky. Co., 211 S.W. 101.

That an aged -and crippled passenger, who
has waited five minutes for the carrier's serv-

ants to assist him in alighting from a passen-
ger coach, fails to call the assistance of rail-

way employes on the depot platform ibefore

attempting to alight alone, does not as a mat-
ter of law make 'him guilty of negligence. Id.
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App. 1920. In an notion by plaintiff pas-

senger on defendant street railway's oar for

injuries when a blow on the wrist from a clos-

ing door dazed her so that after alighting she

was knocked over by the swing of the rear

,l>ortlon of the car, question of plaintiff pas-

senger's contributory negligence held for the

jury. Carney v. United Rys. Co. of St. Louis,
220 S.W. 308, 205 Mo. Aipp. 41)5.

App. 1923. In passenger's action for in-

juries from falling as she stepped, on alight-

ing from train, on foot box which turned over,

plaintiff held not contributarily negligent as
a matter of law. Green v. Chicago, H. & Q. 11.

(V)., 251 S.W. JW1, 213 Mo. App. 5K1.

App. 1924. Tn action for personal in-

jury from stumbling over an obstruction on
the deiM)t platform after plaintiff alighted
from a train, whether defendant was negli-

gent in permitting a gangplank to lie on a

stop at a door to the depot, and (plaintiff,

having the care of two tunall children and

carrying a Ibaby in her arms, was eontribu-

torily negligent in stumibling over it, were for

the jury. Koussell v. St. Louis-San Francisco

Ky. Co., 257 S.W. 51C.

<=>347 (11). Allffhtln* from movlnff eon-

C=>.'*47 (10). lr-|inrliiir in lenve convey-
11ne before it H|O]M.

Sup. 1900. A passenger, while standing
on the platform of a street car, was thrown
therefrom by the jerking of the car. The pas-

senger, when wiMiin about 300 feet of his des-

tination, went to the platform to be ready to

step off on the car reaching the point of des-

tination. It was the- custom for passengers to

leave the car by way of the platform. Held,

that the passenger was not guilty of contribu-

tory negligence as a matter of law, preclud-

ing a recovery, though there were unoccupied
spats in the car. Wellmcyer v. St. Louis

Transit Co., 95 S.W. 925, 19S Mo. 527.

Sup. 1910. It is not negligence per se to

step on the running board of a street car

while the car is running slowly preparatory
to sto'piping. Setzler v. Metropolitan St. Ky.

Co., 127 S.W. 1, 227 Mo. 454.

App. 1916. Where plaintiff left her seat

in a train because bidden by the auditor, and
had her fingers caught in the door when it

swung shut as the train stopped, the question
whether she was guilty of contributory negli-

gence in getting up before the train stopped
was for the jury. Daniels v. St. Louis, I. M.
& S. Ky. Co., 181 S.W. 599.

Alighting from a slowly moving street
oar is not negligence as a matter of law.

Sup. 1920. Sivicek v. Dunham, 219 S.W.
H94 ;

App. 18S1. Fortune v. Missouri U. Co., 10
Mo. App. 252; (1907) Bond v. Chicago, 13.

& Q. Ky. Co., 99 S.W. 30, 122 Mo. App.
207.

Sup. 1S74. The fact that a boy 17 years
of aiire jumped or stepi>ed from a street cur
drawn by "horses while in rapid motion does
not constitute negligence as a matter of law,
but the question of negligence under the par-
ticular circumstances of the case is one of
fact for the jury. Wyatt v. Citizens' K. Co.,
55 Mo. 4S5.

Sup. 1S75. Whether an attempt to step
from a train in motion is, under the particu-
lar circumstances of a given case, such negli-

gence as will relieve the company of resi>on-

sibility, is a question of fact for the jury.
D<:ss v. Missouri, K. & T. K. Co., 59 Mo. 27,

21 Am. Hep. 371.

Sup. 18SO. Whore the only negligence
alleged against a railway company was in

failing to stoip its train at a dei>ot to permit
a passenger to alight, and the passenger vol-

untarily attempted to alight while the train

was in motion, it was for the jury to deter-

mine under all the circumstances whether the*

passenger in alighting while the train was in

motion was guilty of contributory negligence

precluding a recovery. Price v. St. Louis,

K. C. & N. Ky. C<o., 72 Mo. 414.

Sup. 1SS4. Whether the attempt of a

passenger to step from the cars when the train

was in motion after the train had stopped
an insufficient time at a station to permit
her to alight was contributory negligence was
a question for the jury. Waller v. Hannibal
& St. J. K. Co., S3 Mo. COS.

Sup. 1SS5. Whether it is contributory
negligence for a passenger to step from a car
while it is in motion, to a station platform.

depends on the circumstances of the case and
the speed of the train, and is a question for

the jury. Lesilio v. Wabash, St. L. & P. Ky.
Co., SS Mo. 50.

Sup. 1904. Whether a person is guilty of

negligence in alighting from a slowly moving
train just as it was leaving the station is a

question for the jury. Xewcomb v. New York
Cent. & II. K. R. Co., 81 S.W. 1069, 1S2 Mo.
687.
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Sup. 1916. Where a passenger Jumpea
from a moving train to escape other passen-

gers who were pursuing and threatening to

kill him, his contributory negligence is not

a question of law, but one of fact -for the jury.

Utterback v. St. Lewis & S. F. Ry. Co., 189

S.W. 1171.

Sup. 1922. Where plaintiff stopped from
a street car while it was running at the rate

of 18 miles per hour, such act was negligence

per se. and the court may direct a verdict for

defendant. Kirby v. United Rys. Co. of St.

Louis, 242 S.W. 79.

App. 1887. Whether a -passenger, In

leaving a train while it is in slow motion
near the depot, is guilty of contributory neg-

ligence, is, unless recklessness or heedless-

ness is apparent, a question of fact for the

jury. Taylor v. Missouri Pac. Ry. Co., 26

Mo. App. 336.

App. 1S92. In an action against a rail-

way company for damages sustained by a pas-

senger by reason of his alighting from a -train

while in motion at a station, evidence exam-

ined, and held that the question of the pas-

senger's negligence barring a recovery was
for the jury. Richmond v. Quincy, O. & K. C.

Ry. Co., 49 Mo. App. 104.

App. The question whether it is contrib-

utory negligence for a passenger to alight
from a train moving at a speed not greater
than three miles an hour is one for the jury.

(1903) Dawson v. St. Louis Transit Co., 76

S.W. 689, 102 Mo. App. 277; (1904) Gress v.

Missouri Pac. Ry. Co., 84 S.W. 122, 109 Mo.

App. 716.

App. 1903. Where a passenger on a
street car signaled the motorman to stop for

a certain crossing, and the car slowed down,
as the passenger supposed, in response to the

signail, and while it was moving at the rate

of about three miles an hour, he undertook to

alight, and tlhe car suddenly started forward,

whereby he sustained injuries, fhe passenger
was not guilty of negligence tit* a matter of

law. Dawson v. St. Louis Transit Co., 76 S.

W. 689, 102 Mo. App. 277.

App. 1903. Where evidence is conflicting

as to whether a imssenger left a street car

voluntarily while it was In motion, or was
thrown from it by the car's sudden starting,
the question of his contributory negligence
was for the Jury. Scamell v. St. Louis Tran-
sit Co., 77 S.W. 1021, 103 Mo. App. 504.

App. 1004. A passenger is guilty of con-

tributory negligence as a matter of law in at-

tempting to leave a train moving at the rate

of five miles an hour. Gress v. Missouri Pac.

Ry. Co., 84 S.W. 122, 109 Mo. App. 716.

App. 1907. Except where the risk in-

volved in stepping from a moving cur appears
to be so great that an ordinarily prudent per-
son would not incur it, the question of negli-

gence in the act is for the jury. Green v. Met-

ropolitan St. R, Co., 99 S.W. 28, 122 Mo. App.
647.

App. 1908. An attempt to aligbt from a

moving train is not negligence per se, but its

speed, the age, activity, and strength of the

passenger, and other relevant facts should

be considered in determining the question of

negligence. Anderson v. Chicago & A. Ry.

Co., 110 S.W. 650, 131 Mo. App. 580,

App. 1912. It is not negligence per se

for a street car passenger to attempt to alight
from a car in motion, unless the risk involved

in the act, because of the speed of the car,

iiHpeara to be so great that an ordinarily pru-
dent person would incur it, and the question of

negligence is for the jury. Haskell v. Metro-

politan St. Ry. Co., 142 S.W. 1091, 161 Mo.

App. 64.

App. 1914. W-hether a 'passenger at-

tempted to alight wfaile the car was in motion
held for the jury. Hays v. Metropolitan St
Ry. Co., 170 S.W. 414, 1S2 Mo. App. 393.

,

App. 1915. It is in general not negli-

gence per se for a passenger to attempt to

alight from a moving train or street car.

Moore v. Metropolitan St. Ry. Co., 180 S.W.

40S.

App. 1922. Where a passenger fell and
was injured in alighting from a moving train

in the nighttime after 'being told by its opera-
tives that his station had been reached and

opened the door for him to alight, the ques-
tion as to whether 'he was negligent in his

failure to examine where he was going to

alight was for the Jury. Williams v. Mis-

souri Pac. R. Co., 243 S.W. 188.

App. 1924. Contributory negligence of

passenger in alighting from moving train aft-

er it passed his station at alleged direction of

brakeman held under evidence for jury. Bo-

grees v. Wabash Ry. Co., 266 S.W. 333.

gs34T (12). Aliirhttnr from -conveyance
at place other than tatlon or

platform.

Sup. 1914. Where a train stopped at a

crossing a.bout a quarter of a mile from the

station and immediately before an employg
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announced the name of the station and 20

minutes for supper, and proceeded to open
the car doors and lift the trap leading to the

ground so that passengers could alight, a pas-

senger alighting was not negligent, as a mut-

ter of law. Wentz v. Chicago, B. & Q. R. Co.,

18 S.W. 11C6, 259 Mo. 450, Ann. Cas. 1916B,
317.

Whether a passenger alighting from a

train stopping at a crossing before reaching a

station was guilty of contributory negligence
Held for the jury. Id.

Sup. 1020. In action for injuries to pas-

senger carried past her destination and struck

by another car in going back to destination

by way of the tracks, an instruction that there

could be no finding for plaintiff without a

finding that a reasonably prudent person
could not have discovered any other route

was erroneous, as requiring plaintiff to take

any route other than the tracks, whether
safe or not. Gott v. Kansas City Rys. Co.,

222 S.W. 827.

Sup. 1923. Where a 17 year old <boy was
injured by falling into an unguarded sluice-

way after alighting from a train which had
carried him, after dark, beyond his station

to which he had taken passage, he having al-

ways theretofore gone iby street railway, evi-

dence held not to show him so familiar with
the station and its surroundings as to 'be

charged with contributory negligence in leav-

ing the place where he was set down. Payne
v. Davis, 252 S.W. 57, 298 Mo. 045.

A passenger who -was set down at night
at an unfamiliar place beyond his station,

and followed a -beaten pathway beside the

tracks toward a light near the next station,

held not guilty of such negligence, as a mat-
ter of law, as (barred (him from recovering

damages (for injuries from fulling Into an

open sluiceway under the tracks. Id.

. CroftlnK trackH after
inr from car.

Sup. 1800. Plaintiff, a passenger aged 67,

and in good health, was directed to get off

defendant's train, a freight carrying passen-

gers, before reaching his station. His duties

requiring haste, he started on beside the train,

the roadbed being closely fenced with barb

wire, but soon came to a bridge to cross which
he had to mount a flat car. Reaching the

front of the car, and being anxious lest the

train start, he, having first examined the

ground, jumped from the coupling outward
with one hand on the car in front, and in

landing broke his leg. Held, that plaintiffs

contributory negligence was a question for the

jury. Adams v. Missouri Pac. Ry. Co., 12 S.

W. 637, 100 Mo. 555, judgment modified on
rehearing 13 S.W. 509, 100 Mo. 555.

Sup. Ifr-Oo. Plaintiffs decedent, in alight-

ing at night from a car on a dummy line, with
the operation of whose trains he was famil-

iar, was struck by a train on the opposite
track, and killed. The train on which he
rode had Just passed his station, but was com-

ing to a stop when he got off. The conductor,

however, lighted him off at the steps. Held,
that decedent was not, as a matter of law,

guilty of contributory negligence, though, if

he had looked, he might have seen the ap-

proaching train. McDonald v. Kansas City &
I. Rapid-Transit Ry. Co., 29 S.W. 848, 127

Mo. 38.

Sup. 1929. Contributory negligence of

one struck by street car while crossing street

to change cars held for .jury. Wilson v.

Wells, 13 S.W.(2d) 541.

App. 1902. In an action against a street

car company for injuries to a passenger, who,
immediately after alighting and starting to

cross the street behind the car, was struck by
another car going in the opposite direction,

evidence held to require submission to the

jury of the issue of plaintiff's contributory

negligence. Hornstein v. United Rys. Co. of

St. Louis, 70 S.W. 1105, 97 Mo. App. 271.

App. 1923. Where a street railroad im-

plieclly invited its patrons to cross tracks to

a landing at a street intersection, a pedes-
trian whose foot was caught in a switch was
not contributorily negligent as a matter of

law (because he deviated from the path pro-

vided, where the lights established to guide
patrons were not lighted. Brooks v. Union

Depot Bridge & Terminal II. Co., 258 S.W. 724,

215 Mo. App. 643.

<g=>347 (14). Act* by permlffulon or direc-
tion of c*urrler*M employes.

App. 1900. Plaintiff, a passenger on de-

fendant's train, did not leave the train when
it arrived at his station. The train was a long
one and arrived during the nighttime, and
plaintiff supposed when it stopped that it was
at a water tank as the station was not called

out by defendant's servants. He discovered
his mistake when the train was leaving the

station, and went out on the back platform of

his car and was told three times by a brake-

man on the platform to get off. The train at

the time was running at about 20 miles an
hour, but he knew very little about railroad

trains and did not know how fast it was go-
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ing. Relying on the knowledge of the brake-
man he jumped from the train and was in-

jured. Held, in an action to recover damages,
that whether he was guilty of such contribu-

tory negligence as would defeat his right of

recovery was a question for the jury. Owens
v. Walmsh Ry, Co., 84 Mo. App. 143.

App. 1908. Whether it is negligence for
a passenger with the knowledge and implied
assent of the trainmen to take a position on
the car less safe than that of riding in a seat
is a question for the Jury. Vessels v. Metro-

politan St. Ry. Co., 108 S.W. 578, 129 Mo. App.
70S.

$=>347 (15). Act* In emergencies.

Sup. 1893. In an action against a street

railway comimny for i>crsonal injuries, whore
pjiintiffs evidence showed that she was in-

jured by jumping from a cable car of defend-

ant, upon which she was a passenger, and
which was approaching a railroad grade cross-

ing, because the gripman, after l>eing repeat-
edly warned of the near approach of a train,
not only failed to stop his car, although he
could easily have done so, but increased its

si>ecd to make the crossing before the train,
a motion for a nonsuit was projiorly denied.

Kischoff v. People's Ry. Co., 23 S.W. 1)08, 121
Mo. 216.

<3=a348. - Instructions.

In Ketternl.

Sup. 1909. In an action against the own-
ers of an office building who ran imsscnger
elevators for injury to a passenger on the

elevator, the instructions given held to prop-
erly present the law of the case as to con-

tributory negligence. Cooper v. Century
Realty Co., 123 S.W. 818, 224 Mo. 709.

App. 1S80. In an action against a car-

rier for injuries sustained by a passenger, in-

structions employing the terms "without fault
on liis part," referring to plaintiff, were not

objectionable as not submitting the issue of

contributory negligence. Stafford v. Iluimi-
Ual & St. J. R. Co., 22 Mo. App. MX.

another instruction. Wilburn v. St. Louis, I.

M. & S. Ry. Co., 36 Mo. App. 203.

App. 1901. In an action against a car-
rier for damages for injuries an instruction
which precludes a recovery if plaintiff was
guilty of negligence irrespective of the fact
that such negligence did or did not contribute
to his injury is improper. Muth v. St. Louis-
& M. R. R. Co., 87 Mo. App. 422.

App. 1902. Where defendant denied its

negligence and alleged contributory negli-
gence, an instruction to find for defendant if

the injuries were the result of un accident
was improperly modified by adding the words
"that was not caused by defendant's neg-
ligence," since, as modified, it implied ly au-
thorized a verdict for plaintiff, though guilty
of contributory negligence. Ma xey v. Metro-
politan St. Ry. Co., 08 S.W. 10(j.'5, 95 Mo. App.
:m.

App. 1904. Where, in an action against
a street railway company for injuries to a
passenger, there was no plea of contributory
negligence, there was no occasion for an in-

struction that issue of such negligence was
not in the case. Duffy v . St. Louis Transit
Co., 7S S.W. S:il, 104 Mo. App. 2:55.

App. 1915. An instruction in an action
for injuries to a street car passenirer held de-
fective for failing to require the jury to find
that she exercised ordinary care. Schwa nen-
feldt v. MetroiM>litan St. Ry. Co., 170 SW
1098.

App. 1915. In a passenger's action
against a street railroad for personal injury,
an instruction held not objectionable as riot re-

quiring jury to believe that plaintiff was ex-

ercising due care. I >a vis v. Metropolitan St
Ry. Co., 177 S.W. 1097.

). Core required o f children and
other* win! or dimaliflily.

App. 1889. In an action against a rail-

road company for personal injuries to a pas-
senger, an instruction predicating plaintiff's

right to recover ujwn a hypothetical state of
facts from which the jury might infer con-

tributory negligence, and telling them to find

for plaintiff if they found such facts to be
true, was not erroneous for failure to require
a finding of absence of contributory negli-

gence, where such a finding was required by

Sup. 1M)1. Plaintiff, a boy 12 years old,
was injured by falling from a street car
while riding on the front platform of the car.
lie alleged in his petition that lie did not
know that, it was dangerous and unsafe to
ride on the platform of the car, but did not say
a word in bis testimony in support of siui
statement. He had ridden on street cars be-
fore and bad some education and was it news-
boy, held, that it may be assumed that he
knew it was safer in the car than on the
platform, and because of such knowledge prop-
ositions of law announced by the court as to
the rights and liabilities of street car imssen-
gers who are adults and ride on the platform
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will apply to plaintiff. Willmott v. Corrigan
Consol. St. Ry. Co., 17 S.W. 490, 100 Mo. 535,

affirming judgment in bane 10 S.W. 500, 100
Mo. 535.

<=>.*M8 (3). Awaiting and veeklnff trans-
portation.

Sup. 1918. In action for injuries sus-

tained by prospective passenger, because of

defects in approach to station platform, de-

fense of defendant railroad being that plain-
tiff was negligent in using such approach in-

stead of an approach at the other end of the

platform, instructions given for plaintiff and
defendant held consistent, and to fairly pre-
sent all the issues. (Jurtman v. Lusk, 208 S.

W. Cl.

Sup. 1925. Requested instruction that

passenger could not recover if by looking he
could have seen approaching car was proi>er-

ly refused. Will! v. United Rys. Co. of St.

I-oniH. 21 \ S.W. 24.

Sup. 1927. Instruction denying recovery

by intending passenger for negligence, not lim-

ited to contributory negligence, properly re-

fused. Sugarwater v. Fleming, 293 S.W. Ill,

310 Mo. 742.

<5=>.*HK (4). EiiterinK; conveyance.

Sup. 1SS2. Tu an action against a carrier

it w:is error to instruct that plaintiff's effort

to get on a train while in motion was negli-

gence por se, without regard to the speed of

the train or the fact that it may not have been

stopped a sufficient length of time to enable

plaintiff to get on. Swigert v. Hannibal & St.

J. R. Co., 75 Mo. 475.

Mo. 1009. In an action for injuries while

attempting to board a street car by being
en light between the car and a railing extend-

ing from the station platform parallel with
the track across a viaduct, an instruction re-

quested by defendant that if the jury found

that, when the car started, plaintiff was stand-

ing on the platform of the viaduct holding on-

to the hand rail of the car, intending to board
such car, and that after the car started, and
while it was in motion, attempted to get upon
the car and was injured, their verdict must
be for the defendant, was properly refused.

Joyce v. Metropolitan St. Ry. Co., 118 S.W.

21, 219 Mo. 344.

There was evidence that, when the car

started, plaintiff was some three feet from it,

and did not have hold of it, and that he at-

tempted to board it after it was in motion.

Held, that on instruction that if plaintiff at-

tempted to get upon the car while it was in

motion he assumed tho risk of danger, and
that his injuries, resulting therefrom were
caused by his own negligence and the verdict
should be for defendant, was improperly re-

fused. Id.

Sup. 1909. In an action for injuries
claimed to have been caused by the premature
starting of a street car while boarding it,

where the evidence showed that the car

stopped at a usual place and for the usual
time, and plaintiff testified that he was wait-

ing for the car and that he heard and under-
stood the signal to start, and another testified

that she boarded the car at the rear and had
walked through it when the signal to start
was given, an instruction was proi>er, as go-
ing to plaintiff's negligence, that, if the car

stopped at the usual place a reasonable length
of time to enable plaintiff to board it in safety
by exercising ordinary care, the jury should
find for defendant. Quinn v. Metropolitan
St. Ry. Co., 118 S.W. 40, 218 Mo. 545.

Sup. 1915. In action against street rail-

road for personal injury, defendant's request-
ed instruction that, if plaintiff attempted to

board the car after it had started, he could not

recover, held warranted by evidence. North-
am v. United Rys. Co. of St. Louis, 170 S.W.
227.

Sup. 1917. In action for injuries while

attempting to board car, after motorman had
slowed down in resixmse to signal given, in-

struction for defendant company that plain-
tiff had no right to attempt to board car while
in motion held erroneous. Vrooman v. Har-
vey, 197 S.W. US.

App. 1903. Whether it was negligence to

attempt to board a street car moving very
slowly was a question for the jury, and was
proi>crly submitted by an instruction that, to

authorize a recovery for injuries in making
the attempt, the plaintiff must have exercised

ordinary care. Maguire v. St. Louis Transit

Co., 78 S.W. 83S, 103 Mo. App. 459.

App. 1905. Defendant's requested in-

struction, in an action for injury to plaintiff
while attempting to board defendant's street

car, that, if plaintiff attempted to board it

while it was going at such speed that a person
of ordinary care and prudence would not have
attempted to do so under the circumstances,
then he was guilty of contributory negligence,
and could not recover, is properly amended by
the insertion after the word "circumstances"
of the clause, "and that fact directly contrib-

uted to cause plaintiff's injury"; plaintiff's

evidence being that he landed safely on the
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step of the car, and was thrown therefrom by
the sudden forward lurch of the cur, and, if

this is true, such lurch, and not the attempt
to board the car while it was in motion, being

the proximate cause of his injury. Spencer
v. St. Louis Transit Co., 86 S.W. 593, 111 Mo.

App. 658.

App. 1907. An instruction defining plain-

tiff's duty in entering and leaving defendant's

car was not erroneous because of the use of

the expression "due diligence" when in all of

the instructions the terms "reasonable dili-

gence," "ordinary care," and "reasonable

care" are used synonymously. Bond v. Chi-

cago, B. & Q. By. Co., 99 S.W. 30, 122 Mo.

App. 207.

App. 1909. An instruction in an action

for injuries to a passenger boarding a train

while being made up held not erroneous, as

excluding the defenses of contributory negli-

gence and assumption of risk. Wise v. Wa-
bash R. Co., 115 S.W. 452, 135 Mo. App. 230.

App. 1919. Instruction hclff not subject

to objection that it did not limit right of

plaintiff to boarding defendant's street car at

the usual stopping place. Sparks v. Harvey,
214 S.W. 249.

<g=>348 (5). Conduct In transit.

Sup. 1863. An instruction that if defend-

ants' agents permitted a person to take a i>osi-

tion on the steps of one of their cars, and
while standing there he was killed, then de-

ceased was guilty of no negligence, is incor-

rect, as excluding the idea of his voluntarily

taking the position there being no evidence

to the point. Huelsenkamp v. Citizens' Ry.

Co., 34 Mo. 45.

Sup. 1889. An instruction that if "plain-

tiff acted with reasonable and ordinary care

in not taking hold of a strap, or in not mov-

ing further forward, though if he had done

so the accident would not have happened, and

as a prudent man would ordinarily have act-

ed," he was using all the care and diligence

required, being correct in itself, cannot be as-

signed for error, as inferentially excluding

other circumstances relied on by defendant to

show contributory negligence. (1888) Dough-

erty v. Missouri R. Co., 8 S.W. 900, 1)7 Mo.

647, Judgment reversed on rehearing 11 S.W.

251, 97 Mo. 647.

Sup. 1909. Plaintiff testified that when
he fell off a street car he had both feet upon
the steps and was holding to the guard rails

with both hands, and rode a short distance

in that position, until a passenger discovered

that her child had not entered the car and
began to scream, when plaintiff released his

hold with one hand, thinking the woman was
going to jump off, and was thrown off by a

jerk, but it was not shown that the jerk was
unusual ; the car being then crossing other

tracks. Held proper to instruct that if plain-
tiff got on and rode some distance in a rea-

sonably safe position, and thereafter let go
one of his handholds and fell off, the jury
should find for defendant. Quinn v. Metro-

politan St. Ky. Co., 118 S.W. 46, 218 Mo. 545.

App. 1901. In an action against a street

railway company for injury to a passenger
while riding on the bumpers, the evidence

showed that the plaintiff was not injured on
account of the fact that he was on the bump-
ers, but on account of the fact that he was
compelled to Jump to avoid a collision by a

car approaching in the rear. Held, that it

was proper to refuse an instruction to find

for defendant if the jury found that riding
on the bumpers was dangerous. Paquin v.

St. Louis & S. Ry. Co., 90 Mo. App. 118.

App. 1907. In an action against a street

railway for injuries received by a passenger,

by being thrown off the platform of one of

defendant's cars by a sudden lurch, an in-

struction that it is not necessarily negligent
for one to ride on the rear platform of a car,

though the same is crowded ; that if when
crowded defendant's car stopped, and plain-

tiff and others boarded it as passengers with-

out objection by defendant, plaintiff was not

negligent in boarding the car and remaining
on the platform thereof, unless the danger
was so obvious that a reasonably prudent per-

son would have refrained from so doing, and
unless after boarding the car plaintiff failed

to exercise due care, was not erroneous, as

taking from the jury the question whether

plaintiff was guilty of negligence in riding on

an overcrowded car. Baskett v. Metropolitan
St. Ry. Co., 101 S.W. 138, 123 Mo. App. 725.

App. 1908. In an action against a rail-

way company for injury to a freight train pas-

senger, an instruction that if he voluntarily
sat near an open door of the caboose, etc., and
was thrown from the car by the jar made by
a coupling, he could not recover, having been

properly refused for failing to refer the Jury
to the conduct of a reasonably prudent man
and the exercise of ordinary care for his own
safety as the standard by which the passen-

ger's conduct should be measured, it was not

error to modify it by directing that, though
he knew he was liable to be thrown from the

car, he could recover unless he was thrown by
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a usual and ordinary Jar. Mitchell v. Chi-

cago & A. By. Co., 112 S.W. 201, 132 Mo. App.
143.

App. 1009. Plaintiff's contract with de-

fendant railroad for the transportation of

horses permitted plaintiff to accompany the

horses, and required him to look after and
feed them. While in the car for that purpose,
a switch engine struck it, throwing the horses

down on plaintiff, injuring him. In an action

for the injuries, plaintiff testified that, on de-

fendant's servants saying that they were going
to do some switching, he told them that he
would get in the car and feed, but this was
denied by defendant's witnesses. Held, that

defendant was entitled to an instruction that

If, before the car was placed in a train for

transportation, plaintiff, knowing that it was
about to be switched, entered It without In-

forming defendant's servants of his intention

so to do, and if his so doing was negligence

contributing to his injury, he could not re-

cover. Bruce v. Chicago, B. & Q. Ry. Co., 116
S.W. 447, 13G Mo. AW>. 204.

=348 (O). Leaving conveyance in gen-
eral.

Sup. 1804. In an action against a street-

railroad company for injuries caused by a fall

either in getting on a street car, or in getting
off after the car started, where there was evi-

dence which justified the court In submitting
the question of plaintiff's negligence in get-

ting off the car as one of fact, It was not error

to omit to state what facts, If found to be

true, would constitute negligence on her part.
Olfermann v. Union Depot R. Co., 28 S.W.

742, 125 Mo. 408, 46 Am. St. Rep. 483.

Sup. 1000. In an action for injuries sus-

tained by suddenly starting a street car while

plaintiff was alighting, an instruction that,

even if plaintiff was injured by defendant's

negligence, he could not recover if his own
act or conduct directly contributed to the in-

jury, was erroneous in not requiring that

plaintiff's act or conduct which contributed to

the injury be negligent. Dowd v. Metropoli-
tan St. Ry. Co., 120 S.W. 772, 222 Mo. 58.

Sup. 1020. In a street car passenger's
action for personal injuries sustained while

stepping into a hole in the street while alight-

Ing, a requested Instruction on the theory
that plaintiff was negligent In sticking her
foot under the step, if construed to mean that

such act was the cause of the injury, and that

therefore defendant's negligence did not cause

It, was erroneous as not requiring a finding
that her act was the sole cause of injury, but

authorized a finding for defendant If plaintiff

was injured in that manner If not in the nr-

erclse of reasonable care, although defend-
ant's negligence was the proximate cause of
the injury. Hertford v. Kansas City Rys. Co.,
220 S.W. 800.

App. 1002. The insertion of the word
"voluntarily" In instructions requested by
defendant, so as to make them read that if

plaintiff's injuries "were caused by his volun-

tarily stepping from a car," etc., and that if

"plaintiff did voluntarily step from said car,"
did not alter their meaning, and was no cause
for complaint. Gorman v. St. Louis Transit

Co., 70 S.W. 731, 06 Mo. App. 602.

App. 1003. Where plaintiff's evidence
showed that he was on the rear platform of
defendant's street car, in the act of getting off

at a place where it had stopped before cross-

ing some railroad tracks, but was prevented
from doing so by the sudden starting of the
car and its rapid motion, and there was no
evidence to the contrary, it was error to pred-
icate a charge of contributory negligence on
the assumption that he had taken his position
on the rear platform, not for the purpose of

getting off l>efore reaching the railway tracks,
but for his own convenience in getting off at

some point beyond them. Fleming v. St. Lou-
is & S. Ry. Co., 74 S.W. 382, 101 Mo. App. 217.

App. 1010. In an action by a crippled

passenger against a railroad company for in-

juries sustained in being compelled to alight
from a passenger train without assistance, an
instruction that plaintiff was negligent if he
stepped down, without looking to see if there
was a portable step in place was misleading.
Turner v. Wabash Ry. Co., 211 S.W. 101.

App. 1010. Instruction held not objec-
tionable as failing to limit plaintiff's right to

board street car at usual stopping place.

Sparks v. Harvey, 214 S.W. 240. See Car-

riers, <348(4) In this Digest.

$=348 (7). AllKhtinv from moving eon*
veyance.

Sup. 1876. An instruction requested by
plaintiff, that If the conductor of the street car
on which plaintiff was riding refused to stop
the car when asked by plaintiff, and the latter

attempted to alight carefully and without neg-

ligence, they should find for plaintiff, was
properly refused where the evidence showed
that plaintiff was in a crippled condition from
a sore knee, and no account was taken of it

in the instruction. Wyatt v. Citizens' Ry. Co.,

62 Mo. 408.

A further instruction that if the jury are

satisfied that the car was moving faster than
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usual when plaintiff got off, and that plaintiff

knew the risk and danger, and was not in-

fluenced by the remark of the conductor, "to

jump," this was evidence of want of care, was
objectionable, in that it did not refer to plain-

tiff's physical condition or the facts which, if

satisfactorily proved, would, in the estimation

of the court constitute negligence, and as tend-

ing to lead the jury to infer that plaintiff

knew the risk. Id.

Sup. 1S80. In an action against a rail-

way company to recover damages sustained

by a passenger while alighting from the train

because of the negligence of the company in

failing to stop the train, an instruction that,

if the servants in charge of the train were

negligent in failing to stop it at the station a

sufficient length of time to allow a passenger
to alight, and by reason of such negligence he
was injured, he was entitled to a verdict, was
erroneous, because it withdrew from the jury
the question whether plaintiff was guilty of

contributory negligence in attempting to

alight while the train was in motion. Price

v. St. Louis, K. C. & N. Ky. Co., 72 Mo. 414.

Sup. 1884. Instructions in respect to

contributory negligence of passenger in alight-

ing from train which started before she had
time to leave the car approved. Waller v.

Hannibal & St. J. K. Co., Sli Mo. (MKS.

Sup. 1!K)3. Where a imssenger, in her pe-

tition against a street railway comixmy, al-

leged, and her evidence tended to prove, and
her requests for instructions assumed, that

the car had stopped when she attempted to

alight therefrom and was injured, she cannot

complain of instructions, on defendant's re-

quest, that, if the injuries were caused by her

leaving the car before it had stopped, or if

she got (iff the car while it was yet moving,
the company is not liable. Pock v. St. Louis

Transit Co., 77 S.W. 730, 178 Mo. 017.

Sup. 1906. In an action for death of a

passenger by being thrown from a street car,

defendant requested the court to charge that

if deceased, of her own volition, got off from
the car while in motion, and in consequence of

her own act in getting off was thrown to the

ground and sustained injuries from which she

died, plaintiff could not recover though the

car had not sufficient guards to the seats or

was unduly crowded or was running at an un-

usual rate of speed, or though the track was
rough and caused jerks and shocks of the car

as it proceeded over the same. The court

modified the instruction by adding a clause,

unless the jury believe that the crowded con-

dition of the car, the insufficiency of the

guards on the seats or the running at an un-

usual speed or the roughness of the tracks,

jerks, etc., or all combined, was the proximate
cause of the injury. Held, that the instruc-

tion in its original form correctly presented
defendant's defense of contributory negli-

gence, and that the modification was improp-
er. -Van Horn v. St. Louis Transit Co., 95 S,

W. 320, 19S Mo. 481.

Where, in an action for death of a pas-

senger by being thrown from a street car, cer-

tain instructions presented the theory that if

deceased voluntarily placed herself in a posi-

tion of peril or voluntarily left the car "with-

out the knowledge of the conductor or motor-
man in charge of the car or before they could

interpose to prevent her," the carrier was not

liable, such instructions did not cover an in-

struction that if decedent of her own voli-

tion got off the car while in motion and in

consequence of her own act was thrown to the

ground, and sustained injuries of which she

afterwards died, the verdict must be for de-

fendant, whether the conductor or motoriunii

knew or might have known that she was in

the act of getting off the car, or whether they
took any steps to prevent her doing so. Id.

Sup. 11)22. An insl ruction in action for

injuries sustained in alighting from a street

car that plaintiff could not recover if be at-

tempted to alight before the car stopped au-

thorized a verdict for defendant within itself,

without submit ling the question as to wheth-
er plaintiff was guilty of any negligence what-
ever and hence was insufficient even if con-

tributory negligence was properly pleaded.

Keppler v. Wells, 23S S.W. 42,").

App. 190tt. In an action for injuries sus-

tained by a passenger who was attempting to

alight from a street car moving at the rate of

three miles an hour when the car suddenly
started forward, the use in jin instruction of

the word "slowly'' with reference to the speed
of the car was not erroneous, csixcially where
other instructions fully and correctly submit-
ted the issue of contributory negligence.
D.'iwson v. St. Louis Transit Co., 70 S.W. OSi),

102 Mo. App. 277.

App. ion:?. In an action for injuries to a

passenger while alighting from a street car,
defendant requested an instruction that plain-
tiff had no right to alight or attempt to alight
from the car after it had started, or while it

was in motion, and, if he did so, lie assumed
the risk of injury; that if, after the car had
started or while it was in motion, plaintiff

attempted to get off and was thrown down by
the motion of the car, then his injuries, if any,
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were caused by his own fault, and the verdict

should be for defendant. Held, that the in-

struction as requested was misleading, and
was properly modified by requiring that plain-
tiff must have been thrown down only by the

motion of the car, "and without any negli-

gence on the part of defendant's servants in

charge thereof." Hurley v. Metropolitan St.

Ry. Co., 90 S.W. 714, 120 Mo. App. 202.

A pp. 1 900. Where, in an netion for in-

juries to a street car passenger by an alleged

premature start, plaintiff did not allege that

the west side of a street intersection was the

customary stopping place for the discharge of

east-bound passengers, the court's refusal of

plaintiffs request, failing to hypothesize as

an clement of plaintiff's proof that the west
side of the intersect ion was the- regular stop-

ping place, and the giving of an instruction

for defendant that the jury believed the regu-
lar stopping place was on the cast side of the

intersection, and that there was no regular

stopping place on the west side, it was plain-

tiff's duty to wait until the car reached the

east side of the street, and, if her injuries
were caused by her attempt to alight before

such point was reached, while the car was in

motion, she could not recover, was error.

Groshong v. United Ilys. Co. of St. Louis, 121

S.W. JOS4, 142 Mo. App. 71 S.

App. 1J)12. An instruction l\cW not er-

roneous as tending to justify a passenger in

attempting to alight from a moving car. Hut-
ton v. Metropolitan Street Ry. Co., 150 S.W.

722, IGG Mo. App. 645.

App. 11)15. Instruction hypothesizing de-

fendant's claim that street car passenger, dis-

regarding conductor's warning, alighted while
the car was in motion, lichl improperly re-

fused. Tancbof v. Metropolitan St. Ry. Co.,

177 S.W. 813.

App. 101 R. An instruction to effect that

plaintiff could not recover if she attempted to

alight while train was moving was misleading
in that jury might infer that she could not
recover if train was moving at any time after

she left her seat. Hooker v. Peering South-

western Ry. Co., 204 S.W. 550.

<=a348 (8). Disobedience of rulen of car-
rier.

Sec explanation, page in.

(J>). Acts by permlnfttoii or direc-
tion of cnrrlcr'M em ployed.

Sec explanation, page Hi.

:*48 (1O). Act* In emergencies.

See explanation, page Hi.

Proximate eauwe of Injury.

See explanation, page Hi.

Injury avoidable by care of
carrier.

Sup. 1809. In an action against a street-

railway company for the death of a passenger
from injuries m-eived while riding on a run-

ning board used to step on in getting on and
off the car, an instruction that if the passen-
ger voluntarily left his seat in the car to ride
on the running board, and that he would not
have been injured had he not been standing
thereon, and if the position on the running
board was an unsafe one for passengers, no
recovery can be had, is properly refused, since
it prohibits a recovery notwithstanding the
carrier's failure to exercise the greatest care
to carry him safely, though he had voluntarily
assumed an unsafe position. Sweeney v.

Kansas City Cable Ry. Co., 51 S.W. (Ml, 150
Mo. 3S5.

In an action for the death of a passenger
from injuries received while riding on a car,
an instruction that if the passenger volunta-

rily left his seat, and took up the i>osition in

which he was injured, and that he would not
have been injured had he remained in his

sent, no recovery can l)e had unless the person
in charge of the car saw him in his jmsition of

danger in time to have prevented the injury,
is properly refused, as it assumes that the

position which the passenger took was danger-
ous as a matter of law, and that no recovery
could be had, though the injury was caused

by the negligent management of the train. Id.

App. 1005. In an action for injuries to
an elevator passenger, an instruction declar-

ing that negligence on plaintiff's part, directly

contiibuting to the injury, would not bar her

right to recovery, if defendants' agent or serv-

ant, after discovering plaintiffs danger,
might, by the exercise of ordinary care, have
prevented the injury to her, was erroneous,
as misleading, and as requiring of the (>iKra-

tor no more than ordinary care to save plain-
tiff after he discovered her peril. Heusler v.

Stix, 8S S.W. 108, 113 Mo. App. 1C2.

The instruction was also objectionable as

eliminating defendants' liability in case the
elevator operator was negligent in not sooner

discovering plaintiff's peril. Id.

App. 1007. The refusal to charge that,

if the passenger was injured by the negligence
of the company, he could not recover if he by
his own act or conduct contributed to his own
injury, was erroneous. Ohio v. Metropolitan
St. Ry. Co., 108 S.W. 142, 12T> Mo. App. 710.
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App. 1020. In an action against a street

railway, founded on the humanitarian doc-

trine by an intending passenger, injured by
the overhang of a car turning a curve, held

that court did not err in refusing defendant's

instruction, requiring the jury to find that

defendant's servants actually knew that plain-

tiff was in a position of peril. Flynn v. Kan-
sas City Rys. Co., 226 S.W. 074.

App. 1028. Instruction that cattle care-

taker's contract was no defense if railroad

negligently directed caretaker to go to ca-

boose in dark held not to submit case under
humanitarian rule. Edmondson v. Missouri

Pac. R. Co., 8 S,W.(2d) 103.

=a348 (13). Preumpllon and burden of
liroof.

Sup. 1003. A charge in an action against
a street railway company for negligence, set-

ting out plaintiff's theory, and stating that the

burden is on plaintiff as to the act of negli-

gence "throughout the case,'' is not objection-

able as requiring the plaintiff to prove her-

self free from contributory negligence, where
no reference is made to that. Peck v. St.

Louis Transit Co., 77 S.W. 730, 178 Mo. 617.

Sup. 1028. Instruction that defendant
had the burden of proving that degree of

plaintiff's intoxication was the cause of in-

jury was erroneous. Lewis v. Illinois Cent.

R. Co., 3 S.W.(2d) 371, 310 Mo. 233.

Ap?. 1003. Where, in an action against
a street railway company for injury to a

passenger, the court, on behalf of the com-

pany, directs a finding for it if she was not

caused to fall by the starting of the car with
a sudden jerk, but through an attempt to

leave the car while it was in motion, she is

entitled to an instruction that, before there

can be a finding for the company because of

her negligence, there must be a preponderance
of evidence that she attempted to alight be-

fore the car stopped. Kennedy v. St. Louis
Transit Co., 78 S.W. 77, 103 Mo. App. 1.

App. 1003. An instruction that the bur-

den of proving contributory negligence rests

on the defendant is not erroneous as depriv-

ing the defendant of the benefit of plaintiff's

own evidence, though contributory negligence,
if shown at all, was shown by plaintiff's evi-

dence alone. Maguire v. St. Louis Transit

Co., 78 S.W. 838, 103 Mo. App. 450.

App. 1008. An answer in an action

against a carrier by a passenger to recover
for injuries was treated by the trial court and
both parties as pleading contributory negli-

gence, and several instructions bearing on
that issue were given on request of defendant.

Held, that it was not error to instruct that

contributory negligence is an affirmative de-

fense to be proven by defendant unless it ap-

pears in other evidence, and that, if such

defense is not established, the finding should
not for that reason be for plaintiff, but it

should be that there was no contributory neg-
ligence in the case. Gerhart, v. Metropolitan
St. Ry. Co., 112 S.W. 12, 132 Mo. App. 546.

Conformity to pleading and

Sup. 1801. Where plaintiff alleged that
the injury was caused by the negligence of

defendant's driver, and defendant denied this,

and alleged contributory negligence on the

part of plaintiff, it is error for the court in

instructing the jury not to present the effect

of contributory negligence as well as the care-

lessness of defendant. Willmott v. Corrigan
Consolidated St. Ry. Co., 16 S.W. 500, 100

Mo. 535, judgment affirmed by court in bane
17 S.W. 400, 10G Mo. 535.

Sup. 1802. An instruction that, though

plaintiff was negligent in attempting to board
the moving train, still, if those in charge
thereof could, by using ordinary care after

discovering him, have prevented the injury,
the verdict should be for plaintiff, while cor-

rect In the abstract, is properly refused,
where there is no evidence that the train

could have been stopped, after plaintiff was
seen getting on, so as to have prevented the

accident. Fulks v. St. Louis & S. F. R. Co.,

10 S.W. 818, 111 Mo. 335.

Sup. 1805. Where the real issue is as to

plaintiff's contributory negligence in attempt-
ing to board defendant's car, instructions are
not objectionable because they do or do not

recognize him as a iHissenger. Schaefer v.

St. Louis & S. Ry. Co., 30 S.W. 331, 128 Mo.
64.

Sup. 1004. In an action against a rail-

road company for injuries to a passenger,
caused by fulling on a greasy platform as he
was stepping off a train which ho had board-

ed, thinking it the train he wanted, defend-

ant alleged that plaintiff was negligent in

stepping off the train while in motion, and
also in failing to make proper inquiry as to

whether it was his train. The court instruct-

ed that, on proof of certain facts, plaintiff

was entitled to recover, if not guilty of any
want of ordinary care in stepping from the

train. In another instruction the two acts

pleaded by defendant as contributory negli-

This Digest is compiled on the Key-Number System. For explanation, see page ill.



6MD 477 CARRIERS

gence were distinctly defined, and in still an-

other the Jury were told that, while it was
the duty of defendant to furnish plaintiff in-

formation to enable him to find his train, it

was also his duty to use ordinary diligence

to obtain such information, and if defendant

furnished such service, and plaintiff failed to

avail himself of it, defendant was not respon-
sible for his getting on the wrong train. Held

that, taken as a whole, the instruction first

quoted was not objectionable as limiting

plaintiff's contributory negligence to one of

the acts pleaded by the answer, and excluding
the question of his negligence in not making
proper inquiry for his train. Newcomb v.

New York Gent. & H. R. R. Co., 81 S.W. 1069,

182 Mo. 087.

Sup. 1007. Where, in an action against
a street railway company for injuries to a

passenger received by his being knocked from

the inner foot board by collision with a pas-

senger on the inner foot bonrd on a car going
in the opposite direction, the issue as to plain-

tiff's contributory negligence was sharply

presented by the pleadings, and there was
substantial evidence introduced tending to

establish plaintiff's negligence, it was proper
to instruct that it was the plaintiff's duty in

going upon the inner foot board to exercise

such care as the position rendered reason-

ably necessary to prevent his being struck by

passengers on the car, or by the car passing

on the other track, and, if be could by stand-

ing upright thereon have avoided being struck

by a passenger on or by the passing car and

failed to do so, in consequence of which he

was injured, lie is not entitled to recover.

Simonton v. St. Louis Transit Co., 100 S.W.

40, 207 Mo. 718.

Sup. 1921. In action for injuries to

street car passenger, where the street railroad

did not plead want of care or contributory

negligence, instruction directing verdict for

the passenger, without requiring the jury to

believe that she was herself free from neg-

ligence, held proper, if such negligence did

not appear in the passenger's own evidence

as a matter of law. Scott v. Kansas City Rys.

Co., 229 S.W. 178.

Sup. 1922. In a passenger's action for

injuries sustained by being thrown from a

street car by a violent jerk while alighting,

a plea of contributory negligence that the in-

juries were caused by plaintiff's "own care-

lessness and negligence in attempting to alight

from a moving street car," being a legal con-

clusion, held insufficient to warrant an in-

struction that plaintiff was not entitled to

recover if he attempted to alight before the
car came to a stop. Keppler v. Wells, 288 S.

W. 425.

Sup. 1927. Instruction authorizing find-

ing that intending passenger would have
crossed before approaching car, had it oper-
ated at usual speed, held proper under evi-

dence. Sugarwater v. Fleming, 293 S.W. Ill,
310 Mo. 742.

App. 1899. An instruction in an action

against a railway company for injuries sus-

tained by a passenger, wherein the court pre-

sented to the jury the facts and circumstances

tending to show that the passenger was not

guilty of contributory negligence charged in

the answer, averring that she jumped off the

car in disregard of ordinary care, was not

erroneous, as it did not direct a verdict for

plaintiff on the facts assumed, while it would
have been erroneous if it had directed such a

verdict because of a failure to submit the is-

sue as to the cause of action alleged in the

petition. Choquette v. Southern Electric Ry.
Co., 80 Mo. App. 515.

App. 1903. In an action against a street

railway for injuries to a passenger, defend-
ant set up in answer that plaintiff was in-

jured by reason of his contributory negli-

gence in jumping off a moving car at an un-
usual place. The court charged that if plain-

tiff had taken a position on the lower step of

the rear platform of the car for his own con-

venience in getting off at a point beyond the

railway tracks which they were crossing, and
knew that the conductor had gone ahead to

signal the car when to cross the tracks, and
would again get on, he was guilty of con-

tributory negligence if he did not exercise

ordinary care to avoid a collision with the

conductor when the latter was attempting to

board the car. Held, that the charge was not

warranted by the plea. Fleming v. St. Louis
& S. Ry. Co., 74 S.W. 382, 101 Mo. App. 217.

App. 1903. Where in an action for in-

juries to a passenger the complaint alleged

simple negligence only, an instruction that,

though plaintiff was guilty of contributory

negligence in attempting to alight at a place
other than a street crossing or regular stop-

ping place, such negligence would not bar a

recovery if the car was started by the car-

rier's employes under such circumstances as

showed a "reckless and willful" disregard for

plaintiff's safety, was erroneous. Jacobson

v. St. Louis Transit Co., 80 S.W. 309, 100 Mo.

App. 339.

Consult Pocket Part for later cases. For explanation, see page ill.
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App. 1906. In an action for Injuries to

plaintiff while alighting from a street car, the

court charged that if plaintiff was a passen-

ger, and when the car stopped plaintiff under-

took to alight, and while in the act of stepping
from the platform, and before he had time

to alight by using reasonable diligence and

exercising ordinary care, the car was sudden-

ly started by defendant's servants, whereby
plaintiff was thrown to the pavement and in-

jured, and defendant's servants failed to use

the utmost skill and care which prudent men
would use under similar circumstances to see

that plaintiff had safely alighted from the car

or was in a perilous position, plaintiff was
entitled to recover. Held, that such instruc-

tion was not objectionable as eliminating the

question of plaintiff's contributory uegligC"ce.

Hurley v. Metropolitan St. Ky. Co., 00 S.W.

714, 120 Mo. App. 2(12.

Ap?. 1012. Where a boarding street car

passenger claimed that after getting a foot-

hold on a car he was not given time to reach
a place of safety before the car passed a

wagon standing in the street, and he was
thereby injured, the negligence relied upon
having no relation to the fact whether he at-

tempted to board the car while in motion, it

was error to instruct that, if he attempted to

boa ixl while in motion, he could not recover.

Palfrey v. United Rys. Co. of St. Louis, 142

S.W. 773, 102 Mo. App. 470.

App. 102(>. Submission of action against
railroad for injuries received by plaintiff
while attempting to enter a street car on last

chance theory held warranted by petition.
Amos v. Fleming, 285 S.W. 134, 221 Mo. App.
559.

In action for injuries sustained by plain-
tiff on street car step not based on ordinary
movement of car, instruction on assumption of
risk lield properly refused. Id.

O=349. - Verdict and findings.
tfcc explanation, page Hi.

(F) EJECTION OF PASSENGERS AND IN-
TRUDERS.

Application of rule of damages to case of

negligent carrying beyond station, see ante,

Exclusion from train, see ante, <277(5).
From palace or sleeping cars, see post, =412,

416.

C=350. Right of carrier in general.

Right to eject from station as depending on
relation as passenger, see ante, S247(2).

Sup. 1003. If a passenger places himself
in such a position of danger that the carrier

is unwilling to assume the duty of carrying
him therein, the carrier has the right to re-

quire the passenger to leave the car. Parks
v. St. Louis & S. R. Co., 77 S.W. 70, 178 Mo.
10S, 101 Am. St. Rep. 425.

App. 1S08. Where plaintiff entered a
train for passage to a town that did not

habitually stop there, and was notified by the

conductor as soon as he knew of the fact that

he must leave the train at an intermediate

station, and when the train reached such sta-

tion lie refused to leave it and was thereupon
ejected with no more force than was neces-

sary to accomplish this act, he was wrongfully
on the train, and the conductor was author-
ized to eject him provided he acted in good
faith and without malice. Turner v. Mc-
Cook, 77 Mo. App. 10(5.

App. 1015. A carrier licU liable for the
death of a passenger by being wrongfully
ejected by the conductor from a moving train.

llm v. Chicago, B. & Q. R. Co., 170 S.W.
401, ISC) Mo. App. 718.

<3=>351. Statutory regulation.
Place of ejection, see post, C=3G3.

=*352. Liability of carrier for acts of
employes.

Ratification as ground for assessment of puni-
tive damages, see post,

Sup. 1S70. Where, in an action against
a railroad for ejection of a passenger, the evi-

dence shows that to the conductor who eject-
ed plaintiff was intrusted all authority which
concerned the reception or ejection of pas-
sengers, the railroad will be held liable,

though the ejection was an abuse of his au-

thority. Travers v. Kansas Pac. Ry., 03 Mo.
421.

Sup. 1000. Where plaintiff, a newsboy,
sued a street railway company for injuries
caused by a gripman's endeavoring to push
him from the car on which he had jumped to

sell papers, whereupon he dodged, and in do-

ing so fell from the car and was injured, it

was incumbent on plaintiff to allege and prove
that the gripman's acts were within the scope
of his duties, plaintiff not being a passenger,
and in the absence of such allegation and
proof plaintiff could not recover. Raining v.

Metropolitan St. Ry. Co., 57 S.W. 208, 157 Mo.
477.

Sup. 1004. The motorman of a street car,
whose only duty is to operate the machinery,
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was not within the scope of his employment
in ejecting ti boy who was trying to ride on
the running board of the car. -Drolshagen v.

ITnion Depot R. Co., 85 S.W. 344, ISO Mo.
258.

A pp. 1891. A carrier is responsible for
the malicious and wanton acts of the servant
to a passenger, whether done In the line of
his employment or service or not, if done dur-

ing the course of the discharge of the serv-

ant's duties to the master which relate to the
passenger. Eads v. Metropolitan Ry. Co., 43
Mo. App. f>3G.

App. 18)00. A carrier is liable for the
acts of his servants in wrongfully and wan-
tonly assaulting a passenger and forcing him
from the car. Tanger v. Southwest Missouri
Electric It. Co., 8.1 Mo. App. 28.

Ap?. 1003. Plaint iff was injured by be-

ing ejected from defendant's train while in

motion, by a brakeman, although defendant's
rules forbade brakenien to eject parties from
trains while in motion, and without first se-

curing from the conductor authority so to do.

Held, that defendant was liable, as it was
the brakeman's duty to eject trespassers, and
in so doing he was in the course of bis em-

ployment, and the fact that be acted con-

trary to the rules or exceeded bis authority
was no defense. Curtis v. Chicago, 11. I. &
P. Hy. Co.. 73 S.W. 3103, W Mo. App. f02

; Id.,

73 S.W. 3133, '.)<) Mo. App. 508.

App. 1<)00. A carrier was liable for a
conductor's assault on a passenger who had
been ejected from the car, the assault being
incident to an effort to procure the passen-
ger's arrest. McQuerry v. Metropolitan St.

Hy. Co., 1)2 S.W. 1)12, 117 Mo. App. 25,
r
,.

App. 11)08. Where a passenger boarded
a wrong train and insisted that she be al-

lowed to ride on her ticket, the conductor was
bound to treat her with respect and ordinary
civility, whether or not he was right in his

position : but that he told her she must pay
her fare or leave the train, and when she de-

murred, indicated, by a gesture toward the
bell rope, that he intended to eject her, and
that, when she told him the brakeinan direct-

ed her to take that train, he stated that the
brakeman could not and would not dare to do
such a thing, does not make the company li-

able to her; it appearing that she could not
have been injured in the estimation of her
fellow passengers by the latter remark, es-

pecially since the conductor summoned the

brakemau, who justified the passenger, and

made it clear that she was the victim of his^

negligent mistake. Crutcher v. Cleveland, C.,
C. & St. Ir. R. R., Ill S.W. 891, 132 Mo. App.
311.

App. 1909. A brakeman on a freight
train has not per se authority to eject a tres-

passer. Marcum v. Missouri, K. & T. Ry. Co.,
122 S.W. 1148. See Railroads, @=>277 in this
Digest.

App. 1912. A railroad company is liable
for the willful and wanton acts of its servants
who* in ejecting one riding on its train illegal-
ly, but with consent of the conductor, injured
him. McDonald v. St. I/ouis & S. F. Ry. Co.,
140 S.W. 83, 105 Mo. App. 75.

App. 1918. It is within the scope of the
duty of a street car conductor to eject per-
sons whether passengers, licensees, or tres-

passers, from the car. (iriffiu v. Kansas City
Rys. Co., 204 S.W. 820, 199 Mo. App. 682.

Though conductor ejected newslx>y from
ctar on account of ill will the railway was
liable for injuries where such ill will grew
out of a former conflict between the conduc-
tor and plaintiff which arose in the line of
the conductor's duty. Td.

Perions objectionable as pas-
sengers.

App. 11)20. There must be something
(more than mere intoxication to justify a car-
rier in rejecting or ejecting a passenger.
Abernathy v. Missouri P'ac. R. Co., 217 S.W
508.

Failure to procure ticket or pay
fare.

Instructions, see post,

Questions for jury, see post, G=.*i83.

C=>355. - In general.

Sup. 187,'J. Plaintiff procured a ticket

entitling him to transmutation on defendant's
rouid from W. to P.., but upon entering the car
refused to surrender his ticket until he was
provided with a seat, and was thereupon or-
dered to leave the train when it should arrive
at F. Having procured a seat at F., be ten-
dered his fare from that point to B., but re-

fused to surrender his tickeit. The conductor
refused to accept the amount offered, and
ejected plaintiff from the train. Held, in an
action for damages brought upon the original
contract for transportation made at W., that

plaintiff was not entitled to carriage from F.
to B. without surrendering his ticket or ten-

dering his fare from W. The case might be
otherwise if plaintiff alleged a new contract

Consult Pocket Part for later cases. For explanation, see page iii.
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entered into at F. Davis v. Kansas City, St.

J. & G. B. R. Co., 53 Mo. 317, 14 Am. Rep.
457.

Sup. 1883. Where a passenger boards a
train which does not stop at the station to

which he is going, he may be ejected for re-

fusal to pay his fare for the distance beyond
Ills destination. Logan v. Hannibal & St J.

R. Co., 77 Mo. 663.

Sup. 1886. Where, in an action against
a railroad company to recover damages for

being ejected from one of its passenger trains,

the undisputed facts proved on the trial show
that the plaintiff had refused to pay his ftire,

a demurrer to the evidence will t>e sustained.

Shulnr v. St. Louis, I. M. & S. R. Co., 2 S.

W. 310, 92 Mo. 339.

The conductor of a train has a right to

require a person to leave the train, who does

not pay his fare. Id.

Sup. 1911. A passenger who fails to pur-
chase a ticket, and does not tender the prop-
er fare upon request of the conductor, may be

ejected. Tarrant v. St. Ixwis, I. M. & S. Ry.
Co., 141 S.W. 600, 237 Mo. 655.

App. 1879. A carrier is liable for wrong-
fully ejecting a passenger, though its conduc-
tor honestly but mistakenly believed that the

passenger had not paid his fare. State v. Mc-
Donald, 7 Mo. App. 510.

App. 1885. Where plaintiff entered the

caboose of a freight train without a ticket,

with knowledge that the rules of the com-

pany prohibited passengers from riding on

freight trains without tickets, he could not
recover for an ejection, though the railroad

company did not furnish facilities for the

purchase of tickets for its freight trains, but
such facilities were furnished in respect to

passenger trains. Jones v. Wabash, St. L. &
P. Ry. Co., 17 Mo. App. 158.

App. 1891. Where plaintiff was ejected
from a freight train for failure to buy a
ticket as required by the railroad company,
of which requirement plaintiff had notice,
but the ticket agent was not at the ticket

office a reasonable time before the departure
of the train so that plaintiff could buy a tick-

et, the railroad company was liable. Cross v.

Kansas City, Ft S. & M. Ry. Co., 56 Mo. App.
664.

App. 1909. If a passenger fails to deliv-

er his ticket on the conductor's demand with-
in a reasonable time, he may be ejected.
Bolles v. Kansas City Southern Ry. Co., 115
S.W. 459, 134 Mo. App. 696.

A baggage check is no token of a pas-

senger's right to transportation, and the con-

ductor may eject, the passenger on his refusal

to present a ticket or pay fare. Id.

App. 1910. A rule of a carrier that per-
sons contemplating taking passage on a train

must first buy a ticket must be enforced in

a reasonable manner, and where a person
sought to comply with the rule but could not
do so because of the absence of the carrier's

agent, the conductor could not eject him from
the train after he had been notified of the in-

ability to procure a ticket. Harklesw v. Chi-

cago, R. I. & P. Ry. Co., 132 S.W. 29, 151 Mo.

App. 463.

App. 3918. Where plaintiff did not ac-

cept contract of carriage tendered to him by
a street railroad by paying his fare or making
unconditional tender thereof, railroad was not

liable for ejecting him, unless conductor used

unnecessary force. Green v. United Ilys. Go.

of St Louis, 206 S.W. 237, 200 Mo. App. 308.

App. 1927. Rule that railroad may eject

passenger not tendering ticket or paying fare

is not varied because passenger cannot pro-
duce ticket purchased. Boettler v. St. Louis-

San Francisco Ry. Co., 300 S.W. 528.

<g=>356. Defective or invalid tickets.

=35G (1). In general.

Sup. 1877. Where plaintiff's wife is

ejected for refusing to pay her fare upon the

refusal of the conductor to permit her to

travel on a stock pass, which both she and

plaintiff know to be invalid, plaintiff has no

right of recovery. Brown v. Missouri, K. &
T. Ry. Co., 64 Mo. 536.

Sup. 1915. Ticket which, by mistake,
had no "going coupon" attached, held a valid

and complete contract for the transportation
for which it was bought. Ferguson v. Mis-

souri Pac. Ry. Co., 177 S.W. 616.

App. 1885. A passenger, who knew at

the time he entered a caboose that his ticket

did not, under the regulations of the railroad

then in force; entitle him to a passage there-

in, was properly ejected from the caboose,

regardless of what the regulations in force

at the time he purchased his ticket were.

Olaybrook v. Hannibal & St J. Ry. Co., 19
Mo. App. 432.

App. 1892. In an action against a street

railway company for the ejection of a pas-

senger from a car, it appeared that plaintiff

received a transfer and boarded the car to

which he transferred at a place where pas-
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sengers were customarily transferred ; that in

some manner his transfer had become torn

in two and the conductor refused to receive

it, and on his refusal to pay fare ejected him
from the car. It also appeared that it was
ithe custom of many passengers to tear their

transfer checks in two pieces and throw them
to the ground at the place of transfer, so that

any one might pick them up, and that it was
the rule of the carrier requiring a passenger
attempting to ride on a transfer to present
"a proper transfer check." Held, that such
rule was reasonable, and the action of the

conductor, in view of the rule, and circum-

stances, in refusing to accept the transfer as

a proper transfer check under the rule, was
warranted. Woods v. Metropolitan St. Ry.
Co., 4H Mo. App. 125.

App. 1803. Plaintiff purchased a ticket

from L. to <J. good for 30 days with stop-
over privilege at any point. lie informed the

conductor that he wished to get off at W., but
the conductor tore off the going coupon and

merely handed to plaintiff the return stub,

which fact plaintiff did next notice*. On tho

next day ho got on at W. to resume his jour-

ney to <., but the conductor ejected him be-

cause he could not produce the going coupon.
Then* was only one train a day each day and
the same conductor was on tho train. Held,
that the ejection was wrongful. Cherry v.

Kansas City, Ft. S. & M. Ry. Co., 5L> Mo. App.
490.

App. 1894. A street car passenger, on

leaving a car at a transfer point, obtained
a transfer check which on its face provided
that the check would be received only from
passengers getting on the other line at that

point. The cable on the latter line had tem-

porarily stopped, and the passenger walked
ome blocks to where there was a train stand-

ing, which, had the cable been in motion,
would have been one on which he could not
have taken passage, because it had passed
the -transfer point before he reached it. He
entered the train, and the conductor refused

to accept the transfer check and ejected him
on his refusal to pay fare. Held, that the

passenger had no right of action for such

ejectment, for by accepting the transfer he
consented to the regulations in respect to the

place designated for entering the cars of the
line on which the ticket entitled him to ride,

Percy v. Metropolitan St. Ry. Co., 58 Mo.

App. 75.

<3=>35O (2>. Failure to comply with condi-
tion* of ticket.

App. 1010. Where plaintiff attempted to

make a noncontinuous journey on a drover's

pass, providing that it was good only for a

continuous trip, and, on the conductor's re-

fusal to accept the pass, plaintiff refused to

pay fare, though he was able to do sof he was
properly ejected. Petty v. St I^ouis & S. F.
R. Co., 130 S.W. 85, 149 Mo. App. 360.

App. 1912. A street car passenger who
obtains a transfer must inform himself of the
manner in which it may be used, and where
the rules require a resort to the most direct
route to his destination, he cannot take a
circuitous route and compel the acceptance of
his transfer. Duke v. Metropolitan St. Ry.
Co., 148 S.W. 166, 166 Mo. App. 121.

<$=>35G (3). Time limit of ticket expired.

Sup. 1877. Plaintiff had bought from de-

fendant a mileage ticket which contained a
condition on the back thereof that it should
not be good after six months from the date
of its issuance. After the six months had
expired plaintiff consulted an attorney, who
gave it as his opinion that the ticket was still

good, notwithstanding the condition on the
back. Plaintiff thereupon boarded one of de-

fondant's trains and offered the ticket, and
upon a refusal thereof declined to pay the
fare and was ejected by defendant's employes.
It appeared from the evidence that plaintiff's

only object in lioarding defendant's train was
to establish a cause of action against defend-
ant for ejectment. Held, th-at plaintiff was
not <a passenger. Lillis v. St. Louis, K. C. &
N. Ry. Co., 64 Mo. 464, 27 Am. Rep. 255.

App. 1908. Rev. St. 1899, 1074 [Ann.
St 1906, p. 923], provides that, if a passenger
refuses to pay his fare, the conductor of the
train may eject him at any usual stopping
place, or near any dwelling house. Held that,

where plaintiff claimed a right to ride on an
expired drover's pass which had been re-

fused, and plaintiff had paid his fare to a
division point, and thereafter was ejected by
the conductor of the succeeding train because
of his refusal to pay fare except with the

pass, he was a trespasser as to whom the
statute was inapplicable, and was properly
ejected at a point not a usual stopping place,
or near a dwelling house. Randolph v. Quin-
cy, O. & K. C. R. Co., 107 S.W. 1029, 129 Mo.
App. 1.

App. 1909. If a passenger's ticket has
expired, the conductor may refuse it and
eject the passenger on refusal to pay fare.

Leyser v. Chicago, B. & Q. R. Co., 119 S.W.
1068, 138 Mo. App. 34.

<=356 (4). Bffect of mUtake of employe
iBsnlnor ticket.

App. 1916. Where, plaintiff purchased a
round trip ticket, which, through the mistake

Consult Pocket Part for later cases.
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of the selling agent, contained no going cou-

pon, and was told that unless it could be cor-

rected she would have to leave the train,

and was made to do so without violence or

discourtesy, the railroad was liable for the

ejection. Ferguson v. Missouri Pac. Ry. Co.,

186 S.W. 1134.

on his refusal to pay fare. Orutcher v. Cleve-

land, C., C. & St. L. R. R., Ill S.W. 891, 132
Mo. App. 311.

Effect of collateral agreement
with ticket airent.

See explanation, page Hi.

<$=s356 (O). PerHonn on wrong; train or car*
ried pout dentinatioii.

Sup. 1S93. In an action against a rail-

road company for compelling a iwissenger to

get off the train before reaching destination,
on the ground that the train did not stop
there, proof that it sometimes stopped at that

station is sufficient to show a wrongful ejec-

tion, and to put the burden on defendant to

show that such stops wore exceptional, and
under special instructions. Sira v. Wabash
Ry. Co., 21 S.W. 905, 115 Mo. 127, 37 Am. St.

Rep. 38<3.

Where a train occasionally stops at a sta-

tion, the carrier has the burden of showing
that it was justified in ejecting a passenger
destined for that station for refusal to pay
additional fare on the failure of the train

to stop to permit him to ulight. Id.

App. 1SSG. Plaintiff purchased of de-

fendant railroad a ticket from the point
where the purchase was made to L*. and the

ticket provided that it should be good only on
trains stopping at L. Plaintiff boarded a
train which did not stop at L. and was car-

ried to M., an intermediate point, and the next

day took a train from M., which train did

stop at L., but the conductor on the latter

train refused to accept his ticket and eject-

ed him. Held, in an action for the wrongful
ejection, that if the preceding conductor had
so treated the ticket by punching it or by any
other mean as to make it api>ear that it had
already l*>en used from M. to L., and the last

conductor from the face of the ticket could

not have known that it had not been so used,

plaintiff was rightfully ejected, but otherwise
his ejection was wrongful. Kellett v. Chi-

cago & A. R. Co., 22 Mo. App. 356.

App. 1908. Though a passenger holding
a ticket over one carrier's line can recover
from another carrier for any damages re-

sulting directly from its brakeman's negli-

gence in directing him to board its train, he
is not entitled to free transportation on such

train, and the conductor may properly refuse
to accept such ticket, and eject the passenger

ConclnniveneMM of ticket a be-
tween panBentfer and conductor.

App. 1910. Before expelling a passenger
from a train because of a defective ticket, the
conductor was bound to ascertain that the
ticket was* not purchased from the company's
agent as stated by (the passenger, where it was
apparently genuine. Ferguson v. Missouri
Pac. Ry. Co., 128 S.W. 791), 144 Mo. App. 202.

<=357. Extra fare* or charge!.

App. 1917. Where a passenger requested
information as to why the cash f<are demand-
ed of her was more than the usual fare, the

conductor should have given her the desired

information Hriggs v. Lusk, 190 S.W. 380.

<g=>358. - Tender or payment of fare
to avoid ejection.

Sup. 1874. In an action for damages
against a railroad company for ejecting plain-
tiff from defendant's cars, evidence; that a
friend of plaintiff offered to pay the amount
claimed by the conductor while the latter was
attempting to put plaintiff off of the train
for refusal to pay bis fare was not proper
evidence to show that plaintiff was from that
time entitled to remain on the train, notwith-

standing such refusal to pay in the first in-

stance. Perkins v. Missouri, K. & T. R. R., 55
Mo. 201.

Sup. 3903. Plaintiff applied to defend-
ant's station agent for a ticket, laying down
a $10 bill in payment, and exhibiting a con-
tract for a rebate on the purchase of a cer-

tain number of tickets, which entitled him
to receive a credit certificate for each ticket

bought. The agent prepared the ticket, but
could not make the chango. When the train

arrived, he, in company with plaintiff asked
the conductor to change the bill, explaining
that plaintiff wished to purchase a ticket,
and that he had a credential contract. The
conductor refused to make the change, but
told plaintiff he could get on the train. Aft-
erwards he demanded plaintiff's fare, and
plaintiff stated he wished his credit slip.
After threats to eject plaintiff, the conductor
jerked the bell cord, and the train began to
slow up, whereupon plaintiff said he would
pay his fare. Thereupon the conductor pulled
the cord to go ahead. Plaintiff then asked
him to "go through the train and then come
back and see me," whereupon the conductor,
grabbed him, and started towards the vesti-

bule. Plaintiff offered evidence of a custom
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among conductors to Issue credit slips to

passengers in such cases. Held, that if plain-
tiff, after the conductor attempted to eject
him the second time, tendered his fare, it

was the conductor's duty, under the circum-

stances, to accept it, and in ejecting him
afterwards the company would be liable.

Holt v. Hannibal & St. J. K. Co., 74 S.W. 631,
174 Mo. 524.

App. 1901. A passenger who on being
threatened with ejection from the train for

nonpayment of his fare offers to pay to avoid

being ejected, but is nevertheless put off by
the conductor, is entitled to recover. Holt
v. Hannibal & St. J. R. Co., 87 Mo. App.
203.

In an action for damages for being eject-
ed from a train for nonpayment of fare, it

appeared that plaintiff had a contract with
defendant which entitled him to a rebate up-
on the purchase of a certain number of tick-

ets, and to receive a credit certificate for
each ticket bought until the sum specified for
tickets was expended. Plaintiff offered to

purchase a ticket from the station agent,
tendering in payment a $10 bill. The agent
prepared the ticket, but found that he did not
have sufficient money to make the proper
change. He then proposed to wait until the
train came in, when he would get the con-
ductor to change the bill. The conductor re-

fused to change the bill, but told plaintiff to

get on the train. On demand for his fare

plaintiff told the conductor that he wanted to
be protected in paying -his fare by getting a
credit slip for the amount thereof to be used
as a basis for rebate under bis contract.
This was refused by the conductor, and
plaintiff was ejected after offering to pay
his faro. llcU, that defendant was liable.

Id.

App. 1003. Where a i>assenger on a
street car tenders the exact amount of his

fare, in legal-tender coin, the conductor has
no right to refuse to accept it, and pjwt the

passenger, though the coin was so worn as
to lead t'he conductor to honestly believe that
it was not a good one. Ruth v. St. Louis
Transit Co., 71 S.W. 1055, 08 Mo. App. 1.

App. 11)03. Where, on a carrier's threat-
ened expulsion of a female passenger for
refusal to pay fare except by a ticket which
had expired, other passengers offered to pay
the fare before the passenger was expelled,
the carrier was bound to receive such money
and transport the passenger. Rnndell v. Chi-

cago, li. I. & P. Ry. Co., 76 S.W. 493, 102 Mo.
App. 342.

App. 1900. Though a rule of a railroad

required those riding on freight trains to pro-
duce tickets, where one was unable to procure
a ticket because the station agent had none,
but offered to pay fare, his ejection from the
train by the conductor was wrongful. Gard-
ner v. St. Louis & S. F. R. Co., 93 S.W. 917,
117 Mo. App. 138.

App. 1907. Where a tender of fare is

made on behalf of a passenger prior to his

ejection, in his presence or hearing, by a fel-

low passenger, and such tender is not repudi-
ated by him, he will be presumed to have ac-

quiesced in the effort so made in his behalf,
so that proof of such fact was sufficient to
sustain an allegation that his fare was duly
tendered. Gates v. Quincy, O. & K. C. Ry.
Co., 102 S.W. 50, 125 Mo. App. 334.

Where plaintiff, while intoxicated, board-
ed defendant's train without intending to pay
fare, defendant's employe's were not bound to

accept a tender of fare from a third person
and susj>en(l pontiff's ejection, after the

process of ejection had commenced. Id.

App. 1908. Where one who boards a

train, intending to ride without payment of
fare, refuses to pay fare when demanded, and
the refusal is induced by bad faith the con-
ductor, after attempting to eject him for non-
payment of fare, need not accept a tender of

fare; but where one who boards a train, in-

tending to pay fare, tenders his fare after

refusing to pay, he cannot rightfully be. eject-
ed, though the tender is not made until steps
have been taken to eject him. Beck v.

Quiiicy, O. & K. C. R. Co., 108 S.W. 132, 129
Mo. App. 7.

App. 1910. The general rule is that un-
less a passenger tenders his fare on demand
before the process of ejection is commenced,
recovery will not be allowed, but in this state
a. distinction is made between a more offer
to pay fare and a tender thereof, and a mere
offer to pay without an actual tender after

process of ejection is commenced is unavail-
ing. Short v. St. Louis & S. F. R. Co., 130
S.W. 488, 150 Mo. App. 359.

Though the conductor has signaled the
engineer to stop the train and commenced
the ejection of a passenger who merely of-

fered to pay his fare without an actual ten-
der thereof, his rights may be reinstated if he
actually tenders payment before the ejection
is complete. Id.

Where, before boarding a train, an eject-
ed passenger presented his ticket to the

Consult Pocket Part for later cases. For explanation, see page iii.
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brnkeman whose duty it was to inspect it,

and was passed into the train as if he held

valid transportation, and the ticket itself did

not suggest otherwise, he was justified in

believing that it was good on the portion of

the road on which he was traveling, and, so

believing, he was within 'his legal rights when
he parleyed with the conductor about the

validity of his ticket, and did not tender the

money for his fare on the first demand. Id.

App. 1918. Plaintiff had no right to re-

main on street car without paying his fare

on conductor's demand, or tendering it with-

out condition as to issuance of transfer, even

though he was legally entitled to such trans-

fer. Green v. United Rys. of St. Louis, 206

S.W. 237, 200 Mo. App. 303.

If plaintiff had paid defendant street

railroad's conductor his fare, and then the

conductor had refused to issue to him a trans-

fer to which he was entitled, plaintiff would
have had his remedy against the railroad.

Id.

Where plaintiff chose not to pay fare to

street railroad because conductor would not

first issue transfer, even though he was en-

titled to such transfer, it was his duty to

leave car on first opportunity, when it had

stopped at safe place, and to seek other re-

dress. Id.

Where passenger on street car condi-

tioned tender of fare on issuance of transfer

to which he was entitled, fact that conductor
refused to issue transfer in any event, so that

unconditional tender of fare would have been

unavailing, did not prevent railroad from

justifying ejection of plaintiff on theory un-

conditional tender of fare was not made. Id.

<3=>359. Disobedience of carrier's rales.

Admissibility of evidence, see post, 381.

Reasonableness as question for court or jury,
see post, <=>383.

Tickets, see ante, $=354-358.

App. 1892. Where it was customary for

a certain freight train operated by defendant

company to carry passengers, although this

was contrary to one of the company's rules,

and plaintiff knew of such custom, and did

not know of the rule, and entered the train

for the purpose of going to a certain place,
and was not notified that he could not ride

on the train until after it had started, his

expulsion from the train before reaching his

destination and after having offered to pay
his fare was wrongful. Burke v. Missouri
Pac. Ry. Co., 51 Mo. App. 491.

App. 1906. A passenger is bound to ob-

serve and obey reasonable rules established

for the convenience and comfort of other

passengers, and, on his failure so to do, his

ejection is warranted. McQuerry v. Metro-

politan St. Ry. Co., 92 S.W. 912, 117 Mo. App.
255.

A prohibition of smoking in a street car
is a reasonable rule. Id.

App. 1908. A carrier having provided
reasonable rules and regulations with respect
to seating of passengers, it may employ neces-

sary force to remove a passenger for persist-
ent nonobservance of such rules. McLain v.

St. Louis & G. Ry. Co., Ill S.W. 835, 131 Mo.

App. 733.

App. 1910. Where a railroad passenger
had no opportunity to exhibit his ticket be-

fore the train started but while moiintiu/j:

the steps of a car offered to show his ticket

when he got in the car, he was improperly
ejected. Cathey v. St. Louis & S. F. R. Co.,

130 S.W. 130, 149 Mo. App. 134.

$=a36O. Disorderly conduct.

App. 1891. Where a i -senger on a

street car expressed a belief that the conduc-
tor had given him a mutilated coin, and the
conductor expressed his opinion in an unof-
fensive manner, to the effect that he believed
the coin a good one, and plaintiff, without be-

ing reasonably provoked, willfully, and in

anger, called the conductor a liar in the pres-
ence and hearing of other passengers, tie was
guilty of disorderly conduct which would au-
thorize his ejection. Eads v. Metropolitan
Ry. Co., 43 Mo. App. 536.

App. 1905. Although a passenger on a
street car has paid his fare, he cannot re-

cover for ejection and arrest at the instance
of the conductor, if he was guilty of the of-

fense of disturbing th peace. Leonard v.

St. Louis Transit Co., .,1 S.W. 452, 115 Mo.

App. 349.

<=>361. Intruders and trespassers.

App. 1907. A street railway company
owes to a trespasser on a car the duty of ex-

ercising ordinary care to prevent injury to

him while removing him from the car. Drog-
mund v. Metropolitan St. Ry. Co., 98 S.W.
1001, 122 Mo. App. 154.

App. 1908. A passenger entering a train
not stopping, under the rules of a company,
at her destination, may not recover for be-

ing put off, on the theory of a wrongful ejec-
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tion, except for the wrongful manner of the

ejection, but must base any right to further

damages on a misdirection by the carrier's

servant to take such train. Drew v. Wabash
R. Co., 107 S.W. 478, 129 Mo. App. 459.

Act* constituting ejection.

Sup. 1905. For a passenger, whose ticket

the conductor had refused to accept, to leave

the train of 'her own accord, and against his

advice that she remain, and allow him to

hold her baggage check as security for pas-

sage, to be paid if the company agreed with

him that tho ticket was not good, is not an

ejection. Boling v. St. Louis & S. F. R. Co.,

88 S.W. 35, 189 Mo. 219.

The leaving of a train by a passenger
whose ticket the conductor had refused to

accept, in obedience to the conductor's com-

mand to the porter to see that she got off

at the next station, is an ejection. Id.

Place of ejection.

Proximate cause of injury, see post, @=369.

Questions for jury, see post, @=>383.

S:ip. 1877. Where a person enters a

train knowing that the ticket which he in-

tends to present in payment of his fare con-

tains a condition that it shall not be good

after six months from the dale of its issuance,

and that such six months have expired, and

refuses to pay a fare upon the refusal of the

conductor to take such ticket, he is a tres-

passer and he may be ejected from the train,

although the train is not at a station or near

a dwelling house, since Wag. St. p. 307, 28,

does not apply in such a case.- Lillis v. St.

Louis, K. (\ & N. Ry. Co., 64 Mo. 464, 27

Am. Rep. 255.

Sup. 18S3. If n passenger has no legal

right to demand that the train on which he

(has taken passage shall stop at the point to

which his ticket entitles him to ride, and he

refuses to pay his fare to the next stopping

point beyond, he may be ejected at the next

station preceding at which the train is per-

mitted to stop. Logan v. Hannibal & St. J.

K. Co., 77 Mo. 603.

App. 181)8. Where a defendant railway

company required a passenger to leave Its

train before arriving at her destination, at a

place where there were no depot accommoda-
tions or where they were unreasonable and

inadequate, and the passenger was thereby

compelled to walk a long distance through
mud and rain to a place of shelter, the rail-

way company was liable for damages for

sickness and suffering incurred thereby.

Spry v. Missouri, K. & T. +iff. Co., 73 Mo. App.
203.

App. 1901. Under Rev. St. 1899, { 1074,
a passenger can only be put off a train for

the reasons therein specified and in the man-
ner therein prescribed when the train shall

have been brought to a stop at one of its sta-

tions or near any dwelling house. Holt v.

Hannibal & St. J. R. Co., 87 Mo. App. 203.

App. 1908. Rev. St. 1899, $ 1074 [Ann.
St. 1906, p. 923], providing that, where any
passenger shall refuse to pay his fare, the

conductor may eject him at any usual stop-

ping place or near any dwelling house, pro-
hibits the ejection of a passenger for re-

fusing to pay fare except at the places desig-

nated, and is violated where a conductor

ejected from a train one who took passage

intending in good faith to pay his fare, on
his refusal to pay fare, notwithstanding his

tender of fare after the ejection had com-

menced, where the conductor stopped the

train at a spot distant from a residence or

station ; but, if the person took passage in-

tending to ride without payment of fare, he
was a trespasser, and not within the protec-
tion of the statute. Beck v. Quincy, O. & K.

C. R. Co., 108 S.W. 132, 129 Mo. App. 7.

App. 1910. Where a passenger was eject-

ed at a point where he could see a dwelling
house "across the field," there was sufficient

compliance with Rev. St. 1899, 1074 (Ann. St.

1906, p. 923), providing that a passenger may
only be ejected at a station or near a dwelling
house. Petty v. St. Louis & S. F. R. Co., 130
S.W. 85, 149 Mo. App. 360.

App. 1910. Under Rev. St. 1899, 1074

(Ann. St. 1906, p. 923), providing that if a

passenger refuses to pay his fare, the conduc-

tor, using no unnecessary force, may put him
out of the cars at any usual stopping place
or near any dwelling house as he shall elect

on stopping the train. Held that, under this

statute, if one boards a train, knowing he is

without means of paying his fare and with
intention to "beat his way," he is a mere tres-

passer, and not protected by the statute

which applies to passengers only, but it is

otherwise if one without means of paying his

fare, in good faith, honestly believes he has-

proper transportation, and enters with In-

tention to hand his ticket or otherwise pay his

fare, the ruling being that the matter must
be determined from the intention of the pa-
tron of the carrier. Short v. St. Louis & S. F.

R. Co., 130 S.W. 48, 150 Mo. App. 359.
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App. 1927. Railroad was not liable

where conductor ejected passenger for non-

payment of fare without unnecessary force

near dwelling house (Rev. St. 1019, 9898).

Boettler v. St. Louis-San Francisco Ry. Co.,

300 S.W. 528.

<$=5>364. Manner of ejection in general.

Sup. 1877. Though a passenger boards a

train on which lie is not entitled to ride, the

conductor has no right to imperil his life by

ejecting him while the train is running five

or six miles an hour. Brown v. Hannibal &
St. J. R. Co., CO Mo. 588.

Sup. 1909. One who boards a street car

with no intent to pay faro, and does not pay
fare when requested, and who refuses to leave

the car on demand, is a trespasser, and the

company owes to him only the duty of not

unnecessarily and intentionally injuring liim.

Garrctt v. St. Louis Transit Co., 118 S.W.

08, 219 Mo. 65, 1C Ann. Cas. CT8.

App. 1907. A boy 12 years old reckless-

ly boarded a street car, while in motion, with

the permission of the gripman. The conduc-

tor, while the car was in motion, ordered the

boy to leave the car, and seized a broom and

advanced toward him in a threatening man-

ner, relating the order to leave. The boy

dodged, lo-st his equilibrium, and foil from the

car. Held, that the company was liable for

the injuries received ; the act of the conduc-

tor -being in disregard of the rule requiring

him to exercise ordinary care to prevent in-

jury to the boy. Drogmund v. Metropolitan

St. Ry. Co., 98 S.W. 1091, 122 Mo. App. 154.

App. 1907. Though plaintiff boarded a

train without the intention of paying fare,

and hence did not become a passenger, the

conductor was not entitled to put him off, re-

gardless of the place or manner of his re-

moval or the injuries he might receive. (Sates

v. Quiucy, O. & K. C. Ry. Co., 102 S.W. 50,

125 Mo. App. 334.

App. 1910. A passenger cannot for any
reason be ejected while the train is in motion

and the carrier is liable where he is so eject-

ed. Harkless v. Chicago, R. I. & P. Ry. Co.,

132 S.W. 29, 151 Mo. App. 403.

App. 1912. The failure of the servant*

of a railroad company to use ordinary cure to

protect plaintiff whom they had ejected from
a train from assaults of others held not to

render company liable. McDonald v. St. Lou-
is & S. F. R. Co., 140 S.W. 83, 105 Mo. App.
75.

App. 1914. A passenger wrongfully

ejected from a train may recover for unneces-

sary insult and humiliation by abusive lan-

guage or conduct, though no unnecessary

force is employed. Morris v. St. Louis & S. F.

R. Co., 108 S.W. 325, 184 Mo. App. 05.

=*365. Uie of force, and resistance.

Questions for jury, see post, =>383.

RIKlit to neceary force.

Sup. 1877. An employe* of a railroad in

ejecting a i>erson for refusing to pay his fare

has no right to use any more force than is

necessary, but he has a right to use as much
force as is necessary for the purpose of ac-

complishing the ejectment. Liilis v. St. Lou-

is. K. C. & N. Ry. Co., 04 Mo. 404, 27 Am. Rep.
2,15.

App. 1903. The carrier is not liable to

a iwsscnger for assault and battery, who,
from having used violent, boisterous, or pro-
fane language, or having been guilty of dis-

orderly conduct in the presence of other pas-

sengers, is ejected from a street car by the

conductor, using only such force as necessary
for the purpose 1

. Ickenroth v. St. Louis

Transit Co., 77 S.W. 102, 102 Mo. App. 597.

App. 1917. Street railroad is not liable

for ejecting passenger for wrongfully refus-

ing
1 to pay fare where its servants use only

necessary force. Curran v. United Rys. Co.

of St. Louis, 190 S.W. 50, 197 Mo. App. 397.

(2). ExoeMMlve force.

App. 1891. In removing a passenger
from a car for disorderly conduct, the serv-

ants of the carrier have* no right to use any
more force than reasonably necessary to ac-

complish their purpose. Ends v. Metropoli-
tan Ry. Co., 43 Mo. App. 530.

App. 1903. Where a passenger refused
to pay fare except by an expired ticket, and
thereby became an intruder, and the carrier

used more force and violence in expelling her
from the train than was reasonably neces-

sary, the carrier was liable for the injuries
so inflicted. Randell v. Chicago, R. I. & P.

Ry. Co., 70 S.W. 493, 102 Mo. App. 342.

App. 1903. The carrier is liable to a pas-

senger, in an action for damages for assault

and -battery, who from bad conduct justify-

ing his expulsion is exi>ellcd from a street car

by the conductor, who used more force than

necessary for the purpose. Ickenroth v. St.

Louis Transit Co., 77 S.W. 102, 102 Mo. App.
597.
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App. 1000. If It becomes necessary to

eject a passenger because of his misconduct,
no more force must be employed than is re-

quired to accomplish the removal. McQuerry
v. Metropolitan St. Ry. Co., 92 S.W. 912, 117
Mo. App. 255.

Whore a conductor in attempting to eject

a passenger used excessive force, and assault-

ed the passenger, and followed him from the

car, and ran after him, and, overtaking him,
ngaln assaulted him, there was a continuous

as-ault, all of which was included within the

exorcise of excessive violence in the ejection.
Id.

App. 100H. Whore a conductor on a
train refused to accept plaintiff's ticket, and
threatened to put him c.ff if he did not pay
his fare, and laid his hands so heavily on

plaintiff ,s to cause* pain and tend to put him
in fear of furl her personal violence, it ap-

1 iarins that no force was necessary, the act

was excessive, and would supix>rt an infer-

ence of rinlico. (Jlovor v. Atchison, T. & S.

F. Ky. Co., 10S S.W. 105, ll>0 Mo. App. B03.

App. lOOSt. A carrier is bound to ac-

cord to a trespasser on a train humane treat-

ment. and ("innot inflict brute violence on

him, or employ more foreo than is needed to

eject him: and ejecting him under circum-
stances indicative of inhumanity or reckless

disregard of life may entitle* him to an ac-

tion. Heck v. Quinoy, O. & K. C. II. Co., 108

S.W. 132, 12!) Mo. App. 7.

App. lOOf). If a passenger's ticket has

expired, the conductor has no right to em-

ploy unnecessary force in ejecting him on re-

fusal to pay fare, nor to assault and humili-

ate him with insulting, abusive, or threaten-

ing* language. Loysor v. Chicago, B. & Q. K.

Co., lit) S.W. IOCS, 138 Mo. App. 34.

App. 1912. Where plaintiff, who was rid-

ing on one of defendant's trains, was assault-

ed by defendant's servants, who ejected him,
it was liable for further assaults. McDon-
ald v. St. Louis & S. F. R. Co., 14G S.W. 83,

105 Mo. App. 75.

App. 191 S. Though street railroad was
entitled to eject plaintiff who refused to pay
fare- or tender it unconditionally, if conduc-
tor used unnecessary force, whereby plaintiff
was injured, railroad is liable. Green v.

United Rys. Co. of St Louis, 206 S.W. 237,
200 Mo. App. 303.

sary that violence be used ; it being sufficient
that the passenger leave the train at the
conductor's demand. Ferguson v. Missouri
Pac. Ry. Co., 128 S.W. 799, 144 Mo. App. 262.

<@=>366. Negligence In ejecting person
under disability.

Sup. 1913. On a count alleging negli-
gence in ejecting an intoxicated passenger,
held, under the facts, that there could be no
recovery. Hamilton v. Kansas City Southern
Ry. Co., 157 S.W. 622, 2.">0 Mo. 714.

App. 1010. Where street railway's mo-
torman knew boy whom he was telling to
leave car was on front steps, ho should have
stopped car to give 'boy an opportunity to

alight, and in failing to take such means to

prevent injuries to him after knowing his

ix'ril, he was negligent, and street railway
was liable for injuries when boy slipped un-
der wheels. Quirk v. Metropolitan St. Ry.
Co., 210 S.W. 103, 200 Mo. App. 585.

It was duty of street railway's servants
to use ordinary care in removing from its

car a trespassing 7 year old boy. Id.

App. 1919. Where a street railway's
conductor ordered a trespassing 7 year old

boy off the car, and the boy went on the
front steps to obey the order, the inotorman
was negligent in failing to protect the child

by stopping the car or drawing him back.

Quirk v. Metropolitan St. Ry. Co., 210 S.W.
100, L'OO Mo. App. 593, certiorari quashed
State ex rel. Metropolitan St. Ry. Co. v. Elli-

son (Sup. 1920) 224 S.W. 820.

<=s367. Repayment of fare or return of
ticket.

See explanation, page Hi.

=>368. Readmission after ejection.
Sec explanation, page lit.

ReBlMtanee.

App. 1910. To make a railroad company
liable for expelling a passenger, it is unneces-

. Proximate cause of injury.

App. TS82. Where a passenger was
wrongfully put off a train in the night at a
flag station, and at a point where he was un-
acquainted with the country, and while walk-
ing to the nearest place where he could get
shelter he sustained an injury by falling
through a cattle guard, the injury might be
regarded as the proximate consequence of
the wrong of putting him off the train. Ev-
ans v. St. Louis, I. M. & S. Ry. Co., 11 Mo.
App. 403.

$=a37O. Contributory just or negligence
of person ejected.

Sup. 1877. One who has boarded a train
on which he is not entitled to ride is not guilty

Consult Pocket Part for later cases. For explanation, see page Hi.
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of contributory negligence in stepping off the
train in obedience to the order of the conduc-
tor while it is running six miles an hour,

though he steps off backwards and is thrown
to the depot platform and injured, since a

passenger is not presumed to be acquainted
with the laws of motion arid momentum with
mathematical accuracy. Brown v. Hannibal
& St. J. R. Co., 66 Mo. 588.

Sup. 1909. Where, on a passenger's re-

fusal to pay fare when demanded by the con-

ductor, a fight ensued, which was brought on

by the passenger or voluntarily entered into

by him, during which he was thrown or fell

from the car and received injuries causing his

death, the carrier was not liable for the acts

of the conductor. Garrett v. St. Louis Trans-
it Co., 118 S.W. 68, 219 Mo. 65, 16 Ann. Cas.

678.

App. 1903. Where plaintiffs complaint
in an action against a carrier for ejecting a
female passenger was based on the use of ex-

cessive force and violence, amounting to will-

fulness, contributory negligence of the pas-

senger in resisting her removal was no de-

fense. Ilandell v. Chicago, R. I. & P. Ry. Co.,

76 S.W. 493, 102 Mo. App. 342.

App. 1915. A passenger boarding a mov-

ing train is not guilty of positive wrong, and
where he reaches a position of relative safe-

ty on the train he is entitled to the protec-
tion of a passenger. Iba v. Chicago, B. & Q.
R. Co., 176 S.W. 491, 186 Mo. App. 718.

$~>371. Companies and per*on* liable.

&=372. Carriers in general.
Sec explanation, page Hi,

4=373. Connecting carrier*.

Admistdbility of evidence, see post,

App. 1895. Defendant railroad company
sold plaintiff a return trip ticket over its own
line and that of an independent company. It

did not mention such other road as contract-

ing to carry plaintiff to the destination named
and return, and recited that it would not be
honored for return passage unless signed by
the purchaser in the presence of the agent of

defendant at destination. Held, that defend-

ant was liable for the wrongful ejection of

plaintiff on such other road. Cherry v. Kan-
sas City, Ft. S. & M. Ry. Co., 61 Mo. App. 303.

$s374-379. See explanation, page tit.

8=3374. Carrier9* employe*.

<S=>375. Action* for wrongful ejection.

$=s>376. ~- Nature and form.

<8=>377. Defeaie*.

<S=>378. Jnriidiction and renne.

<S=>379. Time to *ne and limitation!.

<S=38O. Pleading.

Conformity of instructions to pleadings, see

post, =>384.

<g=380(l). Declaration, complaint, or pe-
tition.

Sup. 1883. Where an action is based up-
on an alleged ejection of plaintiff from de-

fendant's train, other misbehavior of the con-
ductor in ejecting plaintiff constitutes no
cause of action and can only be considered
in aggravation of damages in connection with
an unlawful removal of plaintiff from the
train. If the ejection was lawful, then, even
of more force and violence than necessary
were used, plaintiff cannot recover. Logan v.

Hannibal & St. J. R. Co., 77 Mo. 003.

App. 1898. Where a petition showed that

plaintiff was rightfully on a train and was
carried by the station where he was to leave

and wrongfully forced off at a point between
stations and was not ut fault in any manner,
not having made a mistake in trains nor

neglected to leave the train at his destination,
the cause of action stated sounded in tort for

the alleged willful conduct of defendant's

servants, and it is of no importance as re-

spects his right to recover damages there-

under as for a tort that the matters alleged
in the petition included and involved a breach
of contract of carriage. Book v. Chicago, B.

& O. 11. Co., 75 Mo. App. 604.

App. 1898. A complaint by a ticket hold-

er for wrongful expulsion must allege that

under the rules of the company the train on
which plaintiff took passage was required to

stop at the station named in his ticket.

Turner v. McCook, 77 Mo. App. 196.

Where the statement in an action for the

wrongful expulsion of a passenger does not

allege the misdirection of the servants of

the defendant whose duty it was to direct

passengers, so that plaintiff purchasing a
ticket entered on the wrong train, but the

expulsion of plaintiff by defendant's conduc-
tor as the ground of the action, the state-

ment neither counts on the breach of contract

for passage nor upon the negligent mistake
of defendant's servant, and, therefore, states

no cause of action, unless it be for the mali-

cious expulsion. Id.

App. 1904. In an action against a car-

rier for Injury to plaintiff while a passenger,
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where the petition charged that after plaintiff

had paid his fare the "car proceeded to a

point near the new City Hospital, where it

was stopped by a blockade, and plaintiff, with

other fellow passengers, was transferred to"

another line operated by defendant, and that

after plaintiff had entered the car on that

line, "and was lawfully on the car, the con-

ductor in charge assaulted him," it was er-

ror to deny defendant's motion to make the

petition more specific as to the manner in

which the transfer to the second car was ef-

fected, and the facts under which he claimed

to be lawfully on the car. Ruebsam v. St.

Louis Transit Co., 83 S.W. 984, 108 Mo. App.
437.

App. 1908. The petition of a passenger

claiming a wrongful ejection other than the

manner of the ejection must allege that the

train under the rules of the carrier was re-

quired to stop at the station named in her

ticket. Drew v. Wabash R. Co., 107 S.W. 478,

129 Mo. App. 459.

App. 1910. A petition in an action

against a carrier for an assault by a brake-

man, which alleges that plaintiff went on the

steps of the carrier's train ami that while

there, preparatory to entering a coach, the

brukeman struck him, knocked him off the

steps and against the depot platform, injur-

ing him, stated a cause of action for an as-

sault committed on plaintiff, and the allega-

tion that he was a passenger at the time

was unnecessary, so that the failure to prove
it did not defeat a recovery, for the brake-

man's act, in willfully and with unnecessary
force striking plaintiff in ejecting him from

the train, though the carrier was not liable

for an act of the brakeman in forcibly pre-

venting plaintiff from entering the train, un-

less more force was used than was reasonably

necessary. Adams v. St. Louis & S. F. R.

Co., 130 S.W. 48, 149 Mo. App. 278.

s38O (2). Plea or ana-vrer.

See explanation, page in.

Reply.

See explanation, page Hi.

Inane*, proof, and variance.

Sup. 1883. A ticket is not a contract for

transportation, and in an action for ejection

of plaintiff from one of defendant's trains

defendant has the right to show that plain-

tiff had no right to a passage on the train

from which he was ejected by reason of rules

and regulations of the company, although

rules and regulations were not pleaded. Lo-

gan v. Hannibal & St. J. R. Co., 77 Mo. 663.

Sup. 1900. Where a petition against a
street railway company for injuring a news-

boy alleged that the gripman pushed plain-
tiff from the car, and the evidence showed
that the gripman first shoved at him with a
broom, and then struck at him with his hand,
in neither case touching him, and that plaintiff

fell from the car in dodging the threatened

blow, such evidence does not correspond with

the allegation, and it was error by overrule a
demurrer thereto. Raming v. Metropolitan
St. Ry. Co., 57 S.W. 268, 157 Mo. 477.

App. 1888. In an action against a rail-

road for injuries resulting from plaintiff's

wrongful ejection from the train, defendant
can Introduce no evidence on the issue of

contributory negligence without having plead-
ed it. St. Clair v. Missouri Pac. Ry. Co., 29

Mo. App. 76.

In an action against a railroad for in-

juries to a passenger alleged to have been

compelled by the conductor to jump from the

train, defendant could prove under the gen-
eral issue that plaintiff voluntarily jumped
from the train. Id.

App. 1894. In an action against a street

railway company to recover damages sus-

tained by a passenger by reason of being

ejected for his refusal to pay fare on the

conductor refusing to accept a transfer check
because the passenger had not entered the

car at the transfer point, as required by the

conditions of the transfer check and the reg-

ulations of the company, evidence tending to

establish the regulation requiring the pas-

sengers obtaining a transfer check to enter

the car at the transfer point is admissible

without being specially pleaded. Percy v.

Metropolitan St. Ry. Co., 58 Mo. App. 75.

App. 1903. Where, in an action for in-

juries to a person in her removal from a rail-

road train for failure to pay fare, the essence
of the complaint was the excessive force and
violence used in the expulsion, a variance, if

any, between the petition, alleging her to have
been a passenger, and the proof, that she was
an intruder only, was immaterial. Randell
v. Chicago, R. I. & P. Ry. Co., 76 S.W. 493, 102

Mo. App. 342.

App. 1906. Where, in an action against
a carrier, the petition charged that defend-

ant's servants assaulted plaintiff, drove him
from the car, and knocked him down upon the

streets of the city, and there was evidence
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tending to show that the first assault com-

mitted by the conductor was all over when
the plaintiff left the car, and that it was
several minutes before the conductor started

to look for an officer and as incident to such

search committed another assault, it was er-

ror to instruct the jury in effect that they

might find for plaintiff, either under the

hypothesis that the assault was continuous,

or that two separate assaults were made.

McQuerry v. Metropolitan St. Ry. Co., 92 S.

W. 912, 117 Mo. App. 255.

App. 1908. Where the complaint alleged

that defendant street railroad company's
conductor wrongfully refused to accept a

transfer tendered by plaintiff, a passenger,

accused the latter of attempting to defraud

the company, anil maliciously ejected plain-

tiff from the car, and that after plaintiff paid

his fare and reboarded the car the conduc-

tor thereafter continued the charge in the

presence of passengers that plaintiff had at-

tempted to defraud defendant, the scope of

the cause of action was broad enough to in-

clude insults offered during the entire period

of transportation, and hence evidence as to

what the conductor said after plaintiff re-

turned to the car was admissible. White v.

Metropolitan St. Ry. Co., 112 S.W. 278, 132

Mo. App. 339.

App. 1916. Elements of damage not

pleaded in an action for damages for exclud-

ing plaintiff from its train and procuring his

arrest under a false charge of intoxication

may not be shown. Davis v. Chicago. R. I.

& P. Ry. Co., 182 S.W. 82(i, 192 Mo. App. 419.

App. 1919. In action against street rail-

way for injuries to plaintiff's son, petition

alleging boy was on step of car in a position

of peril, under such allegation it was com-

petent to prove he was attempting to alight

as an incident of being on the step. Quirk
v. Metropolitan St. Ry. Co., 210 S.W. 106,

200 Mo. App. 593, certiorari quashed State

ex rel. Metropolitan St. Ry. Co. v. Ellison

(Sup. 1920) 224 S.W. 820.

Evidence.

(1). Presumption* and burden of
proof.

Sup. 1903. The burden was on defend-

ant, a railroad company, sued for ejecting a

passenger, to sustain its defense that he had
refused to pay his fare, etc. Holt v. Hanni-

bal & St. J. R. Co., 74 S.W. 031, 174 Mo. 524.

Sup. 1909. One suing a street railway

company for the death of a person ejected

from a car by the conductor, and basing his

right to recover on the ground that decedent

was a passenger and criminally assaulted by
the conductor, must show not only that de-

cedent was killed by the conductor, but that

he was a passenger. Garret t v. St. Louis

Transit Co., 118 S.W. 68, 219 Mo. 65, 16 Ann.

Cas. 678.

App. 1901. In an action to rex-over dam-

ages for being ejected from a train for non-

payment of his fare, the burden is on de-

fendant to prove the hapi>eniiig of the con-

tingency upon which it acquires the right to

eject the passenger under Rev. St. 1899,

1074. Holt v. Hannibal & St. J. R. Co., 87

Mo. App. 203.

App. 1904. Malice may be inferred from
the wrongful doing of a wrongful act, such

as expulsion by the conductor of a street

car, without explanation or excuse, of a pas-

senger who presents a proper transfer, but

refuses to pay cash fare. Summerfield v.

St. houis Transit Co., 8* S.W. 172, 108 Mo.

App. 718.

Where transfers were received by a pas-

senger from a street car conductor in re-

sponse to a request made in due course for

proper transfers, it would be presumed, in the

absence of evidence to the contrary, that they
were proper tokens of transfer, and entitled

the passenger to passage on the car to which
ho transferred, and that the conduct of the

conductor of that car in refusing to receive

them in lieu of cash fares was unwarranted.

Id.

App. 1910. Under Rev. St. 1899, 1074

(Ann. St. 11M)(>. p. 92.'5), authorizing the ejec-

tion of passengers for nonpayment of fare or

offensive conduct, the burden is on a railroad

company sued for ejecting a passenger to

show ejection on a statutory ground. Fergu-
son v. Missouri Pac. Ry. Co., 128 S.W. 799,

144 Mo. App. 202.

A railroad company sued for ejecting a

passenger had the burden of showing that

the ticket was not legal, and that the conduc-

tor was not authorized to receive it, where
the ticket was evidently genuine. Id.

). Admianibility in general.

Sup. 1874. In an action for ejecting

plaintiff from defendant's cars, evidence that

he had made an ineffectual attempt to pro-

cure a ticket before entering the car is ad-

missible to show his good faith in getting
aboard without his ticket. Perkins v. Mis-

souri, K. & T. R. R., 55 Mo. 201.
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Proof of the retention of a conductor by
the company after his malicious ejection of a

passenger from a car is admissible in show-

ing such a ratification of his act as, under
Wag. St. p. 307, 28, will render the company
liable. Id.

Sup. 1877. The statement of a railroad

operator to a passenger who has missed the
first section of a freight train on which he
was authorized to ride, that he could take
the second section, as it was considered a
part of the same train, was admissible to

show the good faith of such passenger in

boarding the second section, from which he
was ejected, though the operator had no au-

thority to permit passengers to ride on trains.

Brown v. Hannibal & St. J. II. Co., 60 Mo.
588.

Sup. 1883. In an action by a passenger
for damages for his ejection from a train of

defendant's cars, it was error for the court to

refuse to permit defendant to prove the rules
and regulations of the company, and the in-

formation given to plaintiff by the ticket

agent when plaintiff purchased his ticket,
that he must not got on that particular train
because it did not stop at the point of plain-
tiff's destination. Logan v. Hannibal & St.

J. K. Co., 77 Mo. 603.

Sup. 1910. Where, in an action for the
donth of a passenger while on the track after
his wrongful ejection from a train, the evi-

dence on the issue whether the passenger in-

t ended to become a passenger by paying fare
was conflicting, evidence of the conduct of the

passenger in taking a train immediately be-

fore entering the train from which he was
ejected and riding thereon without payment
of fare was admissible. Powell v. St. I>ouis

& S. F. H. Co., 121) S.W. 003, 221) Mo. 240.

App. 181)4. Where there is a question as
to the reasonableness of the regulation adopt-
ed by a street railway company, that passen-
gers leaving a car at a transfer point and
obtaining there a transfer check for another
line must got on the latter line at the transfer

point, it is error to exclude evidence to the ef-

fect that the only way the company can pro-
tect itself in the operation of its several lines

of railway against imposition is to require
that the passenger receiving a transfer check
shall get on the other line at the transfer

point. Percy v. Metropolitan St. Ry. Co., 58
Mo. App. 75.

App. 1805. In an action for wrongful
ejection of a passenger wherein the defense
was that it was done on a road operated by

an independent company, a folder showing
that defendant operated such road, -but dated
subsequent to the ejection, was improperly
admitted in evidence. Cherry v. Kansas City,
Ft. S. & M. Ry. Co., 01 Mo. App. 303.

Where in an action for wrongful ejec-
tion of a passenger the defense was that it

was done on a road operated by an independ-
ent company, a map which was issued prior
to the ejection, showing that defendant oper-
ated such road, was admissible. Id.

App. 1902. In an action against a rail-

road company for injuries sustained by a lady
passenger as a result of being wantonly
pushed by defendant's conductor from the

platform of a car, where no effort was made
by plaintiff to impeach the conductor as a wit-

ness, evidence offered by the defendant as to

the conductor's general character, and his

conduct towards lady passengers in particu-
lar, was properly excluded. Berger v. Chica-

go, & A. Ry. Co., 71 S.W. 102, 07 Mo. App.
127.

App. 1003. A passenger, in an action

against a carrier for a wrongful ejection, may
not give evidence as to his character, it not
being attacked. -Breon v. St. Louis Transit
Co., 77 S.W. 78, 102 Mo. App. 479.

App. 1010. In an action for the ejection
of a passenger, where there was no evidence
that the action of the conductor in putting
plaintiff off the train was vindictive or vio-

lent, and the court so ruled and instructed the

jury that plaintiff was not entitled to puni-
tive damages, the admission of evidence that
the conductor talked "angry," to the introduc-
tion of which no objection was made, was not
error. Truol v. Missouri, K. & T. Ry. Co., 128
S.W. 223, 143 Mo. App. 380.

App. 1010. In an action against a street
railroad for the ejection of plaintiff who
boarded a car not in service for carriage of

passengers, evidence that plaintiff had previ-
ously had trouble with the men in charge of
such cars, and claimed he had a right to ride
on them, was admissible on the issue of puni-
tive damages. Hermann v. St. Joseph Ry.,
Light, Heat & Power Co., 120 S.W. 414, 144
Mo. App. 147.

(3). Reffulationa and diatom*.

Sup. 1003. Evidence was admissible, in
an action for ejection of passenger, that it

was a custom among conductors of defend-
ant's rood to issue to passengers on payment
of cash fares credit slips on contracts like

Consult Pocket Part for later cases. For explanation, see page iii.
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the one exhibited by plaintiff. Holt v. Han- Louis & S. F. R. Co., 130 S.W. 488, 150 Mo.
nibal & St J. R. Co., 74 S.W. 631, 174 Mo. 524. App. 359.

App. 190L In an action for damages for

being ejected from a train for nonpayment of

fare, it appeared that plaintiff had a contract

with defendant which entitled him to a rebate

upon the purchase of a certain number of

tickets, and to receive a credit certificate for

each ticket bought until the sum specified for

tickets was expended. Plaintiff offered to

purchase a ticket from the station agent, ten-

dering in payment a $10 bill. The agent pre-

pared the ticket, but found that he did not

have sufficient money to make the proper

change. He then proposed to wait until the

train came in, when he would get the con-

ductor to change the bill. The conductor re-

fused to -change the bill, but told plaintiff to

get on the train. On demand for his fare

plaintiff told the conductor that be wanted
to be protected in paying his fare by getting
a credit slip for the amount thereof to be

used as a basis for rebate under his contract.

This was refused by the conductor, and plain-

tiff was ejected after offering to pay his fare.

Held, that evidence tending to prove that it

was the usual custom and habit of conductors

on defendant's road to issue to passengers,

upon payment of cash fares, credit slips up-
on contracts like plaintiffs, was admissible.

Holt v. Hannibal & St. J. R. Co., 87 Mo.

App. 203.

6=381 (4). Weia-ht and nlBclency

App. 1902. In an action against a rail-

road company for injuries sustained by a pas-

senger as a result of being wantonly pushed
from a car by a conductor, evidence exam-

ined, and held to support a finding for plain-

tiff. Berger v. Chicago & A. Ry. Co., 71 S.W.

102, 97 Mo. App. 127.

App. 1906. In an action against a car-

rier for a wrongful ejection from a train, evi-

dence held sufficient to warrant a finding that

the conductor was actuated by malice.

Gardner v. St. Louis & S. F. R. Co., 93 S.W.

917, 117 Mo. App. 338.

App. 1910. In an action against a street

railroad for ejection of plaintiff who boarded
a car not in service for the carriage of pas-

sengers, evidence held sufficient to sustain a

finding that unnecessary force was used.

Hermann v. St. Joseph Ry., Ught, Heat &
Power Co., 129 S.W. 414, 144 Mo. App. 147.

App. IdlO. In an action for ejecting a

passenger from a train, his evidence held to

show the ejection was wrongful. Short v. St.

App. 1912. In an action by one injured

by the servants of a railroad company, evi-

dence held to show that at the time the as-

saults were begun the servants of the company
were acting within the scope of their author-

ity in ejecting plaintiff. McDonald v. St.

Louis & S. F. R. Co., 146 S.W. 83, 165 Mo. App.
75.

App. 1918. Evidence held to show that

conductor in ejecting newsboy from street car
was acting within the scope of his authority.

Griffin v. Kansas City Rys. Co., 204 S.W.

826, 199 Mo. App. 682.

App. 1919. In boy's action against street

railway for injuries when ordered off moving
car, evidence held to show motorman knew
boy was on front step after having been told

to get off, and in a position of peril. Quirk v.

Metropolitan St. R. Co., 210 S.W. 103, 200 Mo.

App. 585.

App. 1925. Evidence held to warrant

submitting question of punitive damages for

conduct in ejecting plaintiff. Hillebrand v.

Wells, 270 S.W. 402.

Q=>382. Damages.
Admissibillty of evidence, see ante, <$=3S1(2).

(1). Measure and element* In gen-
eral.

Sup. 1915. Carrier's ejection of woman
passenger tendering a valid ticket held an in-

dependent tort, making it liable in damages
for physical pain, discomfort, delay, and in-

dignity. Ferguson v. Missouri Pac. Ry. Co.,

177 S.W. 616.

App. 1894. An instruction in an action

for ejection from a freight train, that if the

Jury find for plaintiff they will assess his

damages at such sum as they believe he has

sustained, and in determining such sum shall

take into consideration the place where he
was put off the train, the condition of the

weather, the manner in which he was ejected,

and his sickness and suffering, if any, caused

by being so ejected, is sufficient. Cross v.

Kansas City, Ft. S. & M. Ry. Co., 56 Mo. App.
664.

App. 1895. In an action by a passenger
for wrongful ejection, the jury was properly
instructed to assess plaintiff's damages at

such sum, not exceeding $1,000, as would rea-

sonably compensate him for the money paid
out to finish his journey, and for the trouble

and inconvenience caused him by reason of
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being ejected from the car, and for the injury
to his feelings, if any, including humiliation,

insult, and indignity caused by reason of be-

ing ejected. -Cherry v. Kansas City, Ft. S. So

M. Ry. Co., 61 Mo. App. 303.

App. 1903. The honest expression of

opinion by a conductor that money offered to

him for fare is counterfeit, and his refusal to

accept it on that account, he not charging
that the passenger knew it was counterfeit,

is not a tort, or an element of damages for the

wrongful ejection of the passenger. Breen v.

St. Louis Transit Co., 77 S,W. 78, 102 Mo.

App. 479.

App. 1906. In an action for wrongfully

ejecting plaintiff from a train, an instruction

authorizing the jury to assess plaintiff's dam-

ages at such sum as they believed would fair-

ly compensate him for any pain of body and
mind suffered by him as a result of the wrong-
ful net of defendant's eonductor in ejecting
him was proper. Williams v. St. Louis, M. &
S. E. R. Co., 96 S.W. 307, 119 Mo. App. 663.

App. 190S. Where a passenger is wrong-
fully ejected from a train by the conductor,
without unnecessary force or violence, will-

fulness, or malice, but in good faith, under
the mistaken belief that he is not entitled to

ride, he may recover for all the inconven-

ience, loss of time, labor, and expense in-

curred by him in consequence of the ejection,

but not for mental suffering or humiliation,
nor can he recover punitive damages ; but,

where unnecessary force is used, or abusive
or insulting language, malice is presumed,
and the rule as to damages is otherwise.

Glover v. Atchison, T. & S. F. Ry. Co., 108 S.

W. 105, 129 Mo. App. 5G3.

App. 1916. Plaintiff, wrongfully put off

defendant's train at about night when it was
cold and rainy and obliged to stay over night
at u hotel, could not recover for lows of time
or hotel expenses, etc., paid by her husband,
but might recover for the delay in her jour-

ney, and the inconveniences and distress in-

cident to her ejection. Ferguson v. Missouri
Pac. Ry. Co., 186 S.W. 1134.

App. 1916. Where a passenger is wrong-
fully ejected from a train, the carrier is lia-

ble for damages which might reasonably be

expected to flow from the ejection, together
with damages for humiliation and mental dis-

tress. Davis v. Lusk, 190 S.W. 362.

Where a passenger is wrongfully ejected
from a train on u rainy night and takes a

cold, such cold is a consequential damage di-

rectly flowing from the wrongful act. Id.

<&=383(2). Nominal or lubntntlal d-
Sup. 1903. Rev. St. 1899, 1074, pro-

vides that, if any passenger shall refuse, to

pay his fare, it shall be lawful for the con-
ductor to put him out of the cars on stopping
the train. Held, that a railroad in ejecting a
passenger while the train is in motion is at
least liable for nominal damages. Holt v.

Hannibal & St. J. Ry. Co., 74 S.W. 631, 174
Mo. 524.

App. 1900. Where a passenger is car-

ried beyond his station to which he has paid
his fare and is violently put off at a ipluce
remote from any station, he may recover sub-

stantial damages. Book v. Chicago, B. & Q.
Ry. Co., 85 Mo. App. 76.

App. 1901. A passenger who is ejected
for the nonpayment of his fare from a train

while in motion, contrary to the provisions of

Rev. St. 1899, 1074, is entitled to nominal
damages, irrespective of any Injury sustained.

Holt v. Hannil>al & St. J. R. Co., 87 Mo.

Ai>p. 203.

(3). Physical Injnrlen.

App. 1903. In estimating damages for
the wrongful and forcible ejection of a pas-
senger, his physical pain, though slight, and
his mental suffering naturally resulting may
be considered. Breen v. St. Louis Transit

Co., 77 S.W. 78, 102 Mo. Aipp. 479.

<@=>382 (4). Fear, humiliation, and mental

Sup. 1905. Though a railroad ticket pre-
sented by a passenger does not entitle her to

passage, so that, on her 'being informed of its

invalidity and refusing to pay fare, the con-
ductor may remove her, the company is lia-

ble for compensatory damages for his using
unnecessmry and insulting language to her,

injuring her feelings and humiliating her.

Boling v. St. Ixmis & S. F. R. Co., 88 S.W. 35,
1S9 Mo. 219.

App. 1886. In estimating the damages
caused to a (passenger toy mistreatment from
the conductor, the jury may consider this

wounded feelings and mental suffering. Mc-
Ginnls v. Missouri Pac. Ry. Co., 21 Mo. App.
399.

App. 1900. Where, in an action to recov-
er for the wrongful ejection of plaintiff from
a passenger train, the evidence did not dis-

close that the ejection resulted in any bodily
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injury, or was accompanied by circumstances

of malice, insult, or inhumanity, the jury in

estimating the damages were not authorized

to include therein an allowance for pain of

mind. Snyder v. Wabash R. Co., 85 Mo. App.
405.

App. 1907. Where a passenger presents
a transfer entitling him to passage, which is

refused, and on his refusal to pay fare he is

ejected from the car, he is not limited to a

recovery of the amount of the fare demanded,
but is entitled to have considered as an ele-

ment of damages his shame and mortification

from a public expulsion from the car. Car-

mody v. St. Louis Transit Co., 99 S.W. 495,

122 Mo. App. 338.

App. 1907. Plaintiff, a girl six years of

age, was put aboard defendant's street car for

transportation to another town, with a memo-
randum as to where she was going pinned to

(her dress. The conductor, on ascertaining
that she had no fare, ejected her in the out-

skirts of the town and left her by the side

of ithe track. The conductor informed the

conductor of the car going in the opposite di-

rection that he had better take up the plain-

tiff and take her back to the street where
she boarded the car. The day was bleak and

wintry and when the conductor of the latter

oar found plaintiff she was very cold and

frightened. Phiintiff was thereafter taken to

her parents by a stranger. Held, that the con-

ductor's act in ejecting plaintiff was willful

and inhuman, and justified a recovery for

fright and mental suffering, thoaigh plaintiff

suffered no bodily hurt. Hairless v. South-

west Missouri Electric Ry. Co., 99 S.W. 793,

123 Mo. App. 22.

App. 1910. Where a conductor wrong-
fully and wantonly ejected a passenger from
a moving train, causing him to sustain physi-
cal injuries, the carrier was liable to compen-
sate him for mental suffering and humilia-

tion. llarkless v. Chicago, R. I. & P. Ry. Co.,

132 S.W. 29, 151 Mo. App. 463.

App. 1914. A passenger wrongfully
ejected from a train may recover compensa-
tory damages -for mental anguish caused by
abusive, insulting, and humiliating language
accompanying the ejection, though no .physi-

oail injury was inflicted. Morris v. St. Louis
& S. F. R. Co., 168 S.W. 325, 184 Mo. App. 05.

App. 1916. Damages for humiliation and
mental distress caused by wrongful ejection
of a ijiassenger from a train may be re-covered,

although there is no contemporaneous physi-
cal injury. Davis v. Lusk, 190 S.W. 362.

App. 1917. Where a street car conduc-
tor forcibly and wrongfully ejects a passen-
ger and abuses him, he may recover compen-
satory damages for mental suffering. Hart-

ridge v. United Rys. Co. of St. Louis, 196 S.W.
59.

Where a street car conductor wrongfully
ejects a passenger and insults him, the jury
in assessing compensatory damages for men-
tal suffering may consider the force used, ap-

plication to plaintiff of word "liar," and insin-

uation that he was trying to beat his way.
Id.

App. 1918. Where plaintiff went upon
street car to demand his rights in relation

to obtaining transfer or compelling railroad

to .put him off, unnecessary force in his ejec-

tion having been used, he cannot recover for

humiliation. Green v. United Rys. Co. of St.

Louis, 206 S.W. 237, 200 Mo. App. 303.

< ==>382 (5). Aggravation, mitigation, and
redaction of IOMM.

App. 1SS7. Where a passenger who was
forcibly ejected from defendant's train went
out into the storm and stayed out in it during
the entire night, leaving the shelter of the

station and neglecting the shelter of the farm
houses along his route, the damages thus sus-

tained he inflicted upon himself, and for them
he has no right to recover. The fact that he
had no money with him was no justification

for such conduct under the proof. Corrister

v. Kansas City, St. J. & C. 15. R. Co., 25 Mo.

App. ($19.

App. 1898. Where a passenger was com-

pelled to leave defendant's train before reach-

ing her destination, she i-oaild not recover for

damages from sickness and suffering result-

ing from walking a long distance to a place
of shelter, If there were adequate and rea-

sonable accommodations for iwssengers at the

point where she was com? Killed to leave the

train, as she could not enhance damages by
injury caused by her own act. Spry v. Mis-

souri, K. & T. Ry. Co., 73 Mo. App. 203.

App. Where a passenger is rightfully on
a car, and tenders lawful money for his fare,
which is refused on the claim that it is coun-

terfeit, he is not required to leave the car, but

may resist ejection so far as to make it mani-
fest that he is being put off by expulsion.

(1903) Breen v. St. Louis Transit Co., 77 S.W.

78, 102 Mo. APR). 479 ; (1904) Breen v. Same,
83 S.W. 998, 108 Mo. App. 443.

App. 1904. Where a passenger was
ejected from a car after tendering lawful
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money, which was refused, In good faith, on
tfho claim that it was counterfeit, in an action

for the ejection it was proper to refuse an in-

struction that if, toy paying other money or

leaving the car, he could have avoided the

mortification of a public expulsion, he sub-

jected himself to the mortification and it was
not to be considered in estimating the -dam-

ages for the expulsion. Breen v. St. Louis
Transit Co., 83 S.W. 90S, 108 Mo. App. 443.

A pp. 1904. Where the wrongful ejection
of a passenger from a street car is accom-

panied by insulting language on the part of

the conductor, the same is proper matter in

aggravation of damages. Ostcryoung v. St.

Louis Transit Co., 84 S.W. 179, 108 Mo. App.
703.

App. 1910. A passenger whose ticket is

wrongfully rejected by the conductor need
not minimize his damages liy l>a.ving fare.

Ferguson v. Missouri Puc. Ry. Co., 328 S.W.

799, 144 Mo. App. 262.

). Exemplary damnKen.

Sup. 1877. W'liere, in an action to recover

damages for the ejectment of plaintiff's wife,

it appears that the wife was attempting to

travel on u stock pass which ln>tli she and

plaintiff knew to be invalid, <and it was shown
to l>e plaintiff's intention to psiy his wife's

fare as soon as he was satisfied that she could

not proceed on the train without doing so and
he could" get the conductor to put iher off, the

allowance of punithe damages is improper.
Itrowii v. Missouri, K. & T. Ily. Co., 04 Mo.
53(i.

Sup. 1S77. Where a stock pass presented

l>y a shipper of cattle to the conductor of a

passenger train (plainly showed on its face
that plaintiff was entitled to ride thereon un-
til January liitli, a verdict for exemplary
damages for his ejection from a train ou his

presentation of the pass on January 12th
would not be disturbed. Graham v. Pacific

R. Co., GO Mo. 53(5.

Sup. 1878. Plaintiff and -her two infant

children had tickets for transportation on de-

fendant's train. The conductor in violent,

unbecoming, nnd insulting language threat-

ened to eject her from the train and sent a
brakeman to execute the threat, which he did

by taking one of the children and carrying
it off, thus forcing plaintiff to 'follow with the

remaining child. Held to warrant the allow-

ance of punitory damages by tine jury. Hicks
v. Hannibal & St. J. R. Co., 68 Mo. 320.

Sup. 1883. If defendant's conductor act-

ed in good faith with no malice .toward plain-

tiff, and used only such force as was neces-

sary to eject him from defendant's train, al-

though mistaken as to his duty and plaintiff's

right, it is no case for vindictive damages.
Logan v. Hannibal & St. J. R. Co., 77 Mo. 663.

App. Where a conductor of a railroad
train in ejecting a passenger acted in good
faith nnd with no malice toward the passen-
ger, and used only such force as was neces-

sary to eject him, although the conductor was
mistaken as to his duty, the passenger was
not entitled to recover vindictive damages.
(1885) Olaybrook v. Hannibal & St. J. Ry. Co.,

19 Mo. App. 432 ; (1886) Kellett v. Chicago &
A. It. Co., 22 Mo. AHP-. 356.

App. 1888. Where ft railroad conductor
acted wantonly and recklessly wnd disregard-
ful of the life and limb of a passenger in

compelling (him to jump from the train, puni-
tive damages were properly allowed. St.

Glair v. Missouri Pac. Ry. Co., 29 Mo. App.
70.

App. 1889. In an action by a passenger
for wrongful ejection from defendant's car by
a conductor and gripman, it was apparent
from the testimony that defendant did not di-

rectly, or by any circumstance, ratify the ac-

tion of its servants, but that, on learning
of the conductor's conduct, it discharged both
him and the griipman from its service. It

did not api>ear that defendant li-ad any knowl-

edge of misbehavior of its servants at any
other time. Held, that defendant was not lia-

ble for exemplary damages. Rouse v. Met-

ropolitan St. Ry. Co., 41 Mo. App. 298.

App. 1900. In an action by a itassenger
for injuries sustained by l>eing assaulted "by

the carrier's servant, it api>eared that the car-

rier after knowledge of the willful conduct of

tine servant retained him in his employment.
JIcM, that the carrier thereby ratified the
servant's wanton act and became liable to

punitive damages. Tanger v. Southwest
Missouri Electric R. Co., 85 Mo. App. 28.

App. 1902. In an action against a rail-

road company the evidence of plaintiff, if

true, established the allegations of her peti-

tion that the defendant's conductor spoke
'harshly to her, a passenger, and wantonly
pushed her off a car platform onto the ground.
Held, that plaintiff was entitled to an instruc-

tion as to punitive damages. Berger v. Chi-

cago & A. Ry. Co., 71 S.W. 102, 97 Mo. App.
127.

App. 1904. Punitive damages may be al-

lowed for the wrongful act of a street car
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conductor in evicting a passenger from his

car without justification, excuse, or explana-

tion, and in willful disregard of the passen-

ger's rights as evidenced by a proper trans-

fer ticket, although no actual force was used.

Suminerfleld v. St. Louis Transit Co., 84 S.

W. 172, 108 Mo. App. 718.

App. 1906. In an action against a rail-

road for wrongfully ejecting plaintiff from

defendant's train, evidence that the assault

on plaintiff by defendant's conductor was un-

provoked, and the conduct of the conductor

wanton, reckless, and malicious, justified the

assessment of punitive damages. Williams v.

St. Louis, M. & S. E. R. Co., 00 S.W. 307, 119

Mo. App. 603.

App. 1908. Plaintiff, accompanied by a

woman, boarded defendant street railroad

company's car and tendered the conductor

transfers in payment of fare. The conductor

refused to accept the transfers, saying that

they were worthless, accusing plaintiff of try-

ing to defraud defendant threatening to put
him off unless the fares were paid. Plaintiff

thereupon paid the woman's fare, but refused

to pay his own. and the conductor seized him
and pushed him off the car, saying that he

could not return without paying the fare.

Plaintiff paid the fare and returned to the car,

but the conductor continued to treat him in

an insolent manner, saying : "Well, I put you
off, didn't IV You feel a little better now,
don't you?" etc. Held, that a verdict of $250

punitive damages was not excessive. White
v. Metropolitan St. Ry. Co., 112 S.W. 278,

'132 Mo. App. 339.

App. 1909. Where a conductor was un-

reasonably peremptory in demanding a pas-

senger's ticket and immediately ejected him,

the passenger was entitled to recover his ac-

tual damages, and, if it was accompanied by

unnecessary physical force and insulting lan-

guage, or either, he was entitled to punitive

damages. Holies v. Kansas City Southern

Ry. Co., 115 S.W. 459, 134 Mo. App. 096.

If a railway passenger, acting on the be-

lief that he had failed to obtain his ticket

from the agent, while leaving the train volun-

tarily was assaulted and insulted by the con-

ductor, he could recover actual and punitive

damages. Id.

If plaintiff was rightly required by a rail-

way conductor to leave the train and no phy-
sical force was used, he could not recover

punitive damages. Id.

App. 1909. Where the ejection of a pas-

senger is known to be not only wrongful, but

malicious, punitive damages mny be assessed.

Leyser v. Chicago, B. & Q. R. Co.. 119 S.W.

1008, 138 Mo. App. 34.

App. 1909. Where a freight brnkeman
ordered plaintiff to get off a freight train

which plaintiff had boarded under the im-

pression that it carried passengers, and, when
plaintiff started down the ladder of u car to

get off when the train slowed up, the brake-

man commenced throwing coal at him, strik-

ing him on the head and arm, and after plain-
tiff had Jumped off the brakeman again threw
a lump of coal, which struck plaintiff and

injured him, the court did not err in au-

thorizing exemplary damages. Marcuin v.

Missouri, K. & T. Ry. Co., 122 S.W. 1148, 139

Mo. App. 217.

App. 1910. Where a brakeman cursed

and abused a person who had gone on the

steps of a passenger train to go to his destina-

tion, and called him a vile name while as-

saulting him, punitive damages were properly
awarded. Adams v. St. Louis & S. F. K. Co.,

130 S.W. 48, 149 Mo. App. 278.

App. 1910. The evidence of plaintiff su-

ing a carrier for his wrongful ejection from a

train that the train was in motion, that the

conductor forcibly unclinched plaintiff's

hands from the bars of the car to which he
was holding and pushed him backward while

the train was in motion, causing injuries, jus-

tified the award of punitive damages. Hark-
less v. Chicago, R. I. & P. Ry. Co., 132 S.W.

29, 151 Mo. App. 403.

App. 1912. Where plaintiff with his wife

boarded defendant's train not knowing that it

did not stop at the station called for by his

tickets, and the conductor addressed him in a

loud tone which called the attention of the

other passengers thereto and brought plain-

tiff under suspicion as a wrongdoer, and put
him off one-half mile from his station, held

that he was entitled to punitive damages.
Distler v. Missouri Pac. Ry. Co., 147 S.W. 518,

163 Mo. App. 674.

App. 1915. One wrongfully excluded

from a train cannot recover punitive damages
where the exclusion was not malicious. Ma-

loy v. St Louis, I. M. & S. Ry. Co., 178 S.W.
224.

App. 1917. Where a street car conductor

forcibly ejects a passenger willfully without

legal justification, excuse, or provocation, be

may recover punitive damages. Ilartridge v.

United Rys. Co. of St. Louis, 190 S.W. 59.

App. 1918. Plaintiff, who invited ejec-

tion from street car which he had boarded to
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test rights in matter of transfers, having been

ejected with unnecessary force on refusing to

pay fare or make tender thereof not condi-

tioned on issuance of transfer, could recover

punitive damages. Green v. United Rys. Co.

of St. Louis, 206 S.W. 237, 200 Mo. App. 303.

Inadequate or exce*Ive dam-

Sup. 1917. In a passenger's action

against a railroad for ejection after his re-

fusal to pay more than the legal fare, verdict

of $500 punitive damages held not so exces-

sive as to indicate passion or corruption.

(1015) Smith v. Atchison, T. & S. F. R. Co.,

ISO S.W. 1030, 192 Mo. App. 210, decision of

Supreme Court (1916) State v. Ellison, 180 S.

W. 1075, 268 Mo. 225, conformed to and Judg-
ment reversed 194 S.W. 71.

App. 1904. In an action for injuries
from an assault by defendant's conductor in

evicting plaintiff from a car, a verdict for $50
actual damages to plaintiff is not so inade-

quate as to warrant the court, on appeal, in

setting aside a Judgment based on the verdict,

where the evidence was conflicting on the

question of the justification of the conductor's

action in putting defendant off the car for

drunkenness and disorderly conduct, and
plaintiff's injuries were not attended by seri-

ous results. Me>er v. St. Louis & S. Ry. Co.,

83 S.W. 207, 108 Mo. App. 220.

App. 1900. Where, in an action against
a railroad for wrongfully ejecting plaintiff

from defendant's train, plaintiff testified that

the blow inflicted upon his head by defend-

ant's conductor caused him a great deal of

pain and was still the source of freijuent head-

aches, and the evidence showed that th*
assault on plaintiff by the conductor was un-

provoked, and that the conduct of the conduc-
tor was wanton, reckless, and malicious, a ver-

dict for plaintiff for .$400 as compensatory
damages and $150 as punitive damages, was
not excessive nor indicative that the jury was
influenced by passion or prejudice. Williams

v. St. Louis, M. & S. E. R. Co., 96 S.W. 307,

119 Mo. App. 663.

App. 1910. Where, in an action for ejec-

tion of a passenger who was not permanently
injured, wherein it might have been found
from the evidence that the conductor was
rude and angry, and with the brakeman eject-

ed plaintiff with force before the train actual-

ly came to a stop, and that plaintiff was
slightly injured by a sprain in the hip, was
compelled to walk over three miles to a sta-

tion, and was delayed a day in reaching his

destination, and owing to the conductor's

omission to return the ticket given him on the

train, he was compelled to buy a new ticket at
about $1.60, an award of $100 actual damages
and $300 punitive damages was not excessive.

Short v. St. Louis & S. F. R. Co., 130 S.W.
488, 150 Mo. App. 359.

App. 1914. A verdict for $500 for the

wrongful ejection of a female passenger, ac-

companied by abusive and humiliating lan-

guage, is not excessive. Morris v. St. Louis
& S. F. R. Co., 168 S.W. 325, 184 ^fo. App. (55.

App. 1910. Verdict of $500 for damages
for the wrongful ejection of a passenger caiis-

ing a delay in her journey, and incidental

mental distress, held excessive, and not al-

lowed to stand unless reduced to $75. Fer-

guson v. Missouri Pac. Ry. Co., 186 S.W. 1134.

App. 1916. A verdict for $750 for ejec-
tion of passenger from a train hclft excessive
under the evidence. Davis v. Lusk, 190 S.W.
362.

App. 1925. $1.000 damages for injury
to nose and soreness over vertebra for as-

sault excessive to extent of $500. Hillebrand
v. Wells, 270 S.W. 402.

S=>383. Questions for jury.

Sup. 1803. Whether a regulation of a
railroad company which excluded a woman
from a car set apart for ladies merely on ac-

count of color, the facts being undisputed,
was a reasonable one, was a question of law
to be determined by the court, and in sub-

mitting it as a question of fact to the jury
the court committed error. Chilton v. St.

Louis & I. M. Ry. Co., 21 S.W. 457, 114 Mo.
88, 19 L. R. A. 2CO.

Sup. 1S95. The fact that a railway com-
pany has been accustomed to throw mail
sacks from its trains while in motion in a cer-

tain manner, and that during such time no
one had been injured thereby, does not as a
matter of law prevent the throwing of a sack
in the same manner, whereby a passenger on
its platform is injured, from being negligent.

Hughes v. Chicago & A. R. Co., 30 S.W. 127,
127 Mo. 447.

Sup. 1910. In an action for the death of
a passenger, while on the track after wrong-
ful ejection from a train, evidence held to au-
thorize submission to the Jury of the issues

whether plaintiff boarded the train with the
intention of becoming a passenger, and wheth-

er, before the trainmen attempted to eject

him, he tendered his fare to his destination.

Powell v. St. Louis & S. F. R. Co., 129 S.W.

963, 229 Mo. 246.
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Sup. 1013. In an action against a rail-

road company and a conductor for being

kicked off a freight train by the conductor aft-

er plaintiff had paid his fare, whether the

conductor kicked plaintiff off, and whether he

acted within the line of his employment in the

company's business in ejecting plaintiff held

jury questions. Whiteaker v. Chicago, R. I.

& P. R. Co., 160 S.W. 1000, 252 Mo. 438, judg-

ment affirmed (1015) Chicago, R. I. & P. R. Co.

v. Whiteaker, 36 S. Ct. 152, 230 U. S. 421, 60

L. Ed. 360. ,

App. 1882. Where a passenger is wrong-

fully put off a train at night, in the midst of a

wintry storm, 80 miles from where he started

and 200 from where he was going, it was prop-

er, in an action for such ejection, to permit
the jury to say whether such act was wanton,

reckless, and oppressive, so as to warrant the

imposition of exemplary damages. Evans v.

St. Louis, I. M. & S. Ry. Co., 11 Mo. App. 463.

App. 1886. In an action against a rail-

road for misconduct toward a passenger on

account of an apparent alteration of his tick-

et, the evidence field to make a case for the

jury whether the acts of the conductor were

not insulting as alleged. McGinnis v. Mis-

souri Pac. Ry. Co., 21 Mo. App. 300.

App. 1S04. Plaintiff went to defendant's

depot at the time of the arrival of a freight

train and there was no one there but a boy

sweeping out the office, who told him the

agent had gone home. After waiting plain-

tiff inquired again with the same answer,
when plaintiff went aboard the train. The

agent testified that he was around the depot
all the time, but did not see the plaintiff, and

that the boy had authority to sell tickets. It

did not appear that plaintiff knew the boy or

that he had authority to sell tickets. Held,

in an action for ejection from the train for

failure to procure a ticket, that the case was
one for the jury. Cross v. Kansas City, Ft
S. & M. Ry. Co., 56 Mo. App. 664.

App. 1S07. In an action against a rail-

way company for injuries sustained by plain-

tiff by being thrown from a moving train by
a brakeman, evidence examined, and held suf-

ficient to require submission to the jury of

the question whether the brakeman at the

time he ejected plaintiff was acting in the

scope of his employment, making the company
liable, though plaintiff was a trespasser.

Brennan v. Santa F6 Receivers, 72 Mo. App.
107.

App. 1003. Defendant had honored a

passenger's ticket, which had expired, for a

distance of nearly 500 miles, until the train

arrived at B., where a change of conductors

was made. The conductor refused to accept
the ticket, and demanded the passenger's fare,

which she was unable to pay. The conductor

permitted her to ride past a number of sta-

tions, when, without notifying her of his In-

tention, he procured a negro policeman, of ex-

traordinary stature and strength, armed with

a club, and directed him to eject the passen-

ger, which he did with violence. Held, that

whether or not defendant used excessive

force in expelling such passenger and wheth-
er such acts were wanton and \.illful, were
for the jury. Randell v. Chicago, R. I. & P.

Ry. Co., 76 S.W. 403, 102 Mo. App. 342.

App. 1006. Where, in an action for ejec-

tion of a passenger from a street car for al-

leged nonpayment of fare, plaintiff's evidence

showed that though he offered no resistance

to being ejected from the car except by catch-

ing hold of the hand rails to prevent himself

from being thrown off, and that the conductor

used excessive force, struck plaintiff, and

stamped on his feet, it was proper to submit
the question of punitive damages to the jury.

Madigan v. St. Louis Transit Co., 03 S.W.

316, 117 Mo. App. US.

App. 11)07. In an action for ejection of

a passenger from a car, an instruction that
tho jury "should" find exemplary damages, if

they found the ejection willful, was errone-

ous, the question of exemplary damages be-

ing wholly for the jury. Cartiiody v. St.

Louis Transit Co., 00 S.W. 405, 122 Mo. App.
338.

App. 1008. Whether a passenger, who,
being put off the train at a station other than
hers, walked the rest of the night in the rain

to her station, was justified in so doing, so as

to be entitled to recover, as part of her dam-
ages, for her resulting sickness, is a question
for the jury ; she testifying that she was with-

out money to pay for hotel accommodations
or for transportation, and knew no one In the

place. Drew v. Wabash R. Co., 107 S.W. 478,

1110 Mo. App. 450.

App. 1008. In an action to recover for

ejection from a train by the conductor, evi-

dence held sufficient to take to the jury the

issues whether the conductor resorted to un-

necessary force or was guilty of insulting lan-

guage or conduct. Glover v. Atchison, T. &
S. F. Ry. Co., 108 S.W. 105, 120 Mo. App.
563.

In an action for the wrongful ejection of

a passenger, evidence on the issue whether
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the ejection was accompanied by Insult and
abuse held one of fact for the jury. Id.

App. 3908. Whether one, suing a carrier
for wrongful ejection from a train, boarded
the train intending to pay his fare, and was
therefore a passenger, or boarded the train in-

tending to ride without paying fare, and was
therefore a trespasser, held, under the evi-

dence, for the jury. Beck v. Quincy, O. & K.
C. K. Co., 108 S.W. 132, 129 Mo. App. 7.

Where, in an action against a carrier for

wrongfully ejecting plaintiff from a train,

plaintiff testified that on his tendering the

fare, after he had first refused to pay fare,
the conductor said that it was too late, and
that he had been waiting for an opportunity
to expel plaintiff from the train, and the con-
ductor testified that ho had hud trouble with

plaintiff before about fares, and was a "little

sore" at plaintiff, and there was evidence that
the conductor, after refusing to accept plain-
tiff's tender of fare, throw him violently off

the- train at a place distant from a residence

or station, the question of malice on the part
of the conductor was for the jury. Id.

App. IOON. Evidence held sufficient to

warrant tlio submission to tbo jury of the

question whether defendant street railroad's

conductor, in ejecting plaintiff, a passenger,
from a car, was insulting and abusive in his

language and demeanor and acted with mal-
ice. White v. Metropolitan St. Ry. Co., 112
S.W. 27.S, 1.'52 Mo. App. :KM).

App. 1910. In an action against a car-
rier for wrongful ejection of a passenger,
right to punitive damages held to be for the

jury under the evidence. Short v. St. Louis
& S. F. R. Co., 130 S.W. 4SS, 150 Mo. App. 359.

In an action for wrongful ejection of a
passenger, his good faith in entering the car
held to be for the jury under the evidence.

Id.

App. 1912. Whether the first assault up-
on one who was ejected from a railroad train
was begun by the railroad company's servants
while acting within the scope of their employ-
ment should be submitted to the jury. Mc-
Donald v. St. Louis & S. F. 11. Co., 140 S.W.
83, 165 Mo. App. 75.

App. 1914. In an action against a car-

rier for damages because of being ejected
from a train, it was error to submit to the

jury the question whether the ticket called for
a continuous passage. Ligon v. St. Louis &
S. F. R. Co., 108 S.W. 647, 184 Mo. App. 187.

App. 1915. Tn an action for negligent
death of a pn monger, evidence held to author-
ize submission to the jury of the issue of lia-

bility, based on the conductor ejecting him.
Iba v. Chicago, B. & Q. R. Co., 176 S.W. 491.
186 Mo. App. 718.

App. 1917. In an action for damages for
wrongfully ejecting a passenger from a street
car, it is for the jury to determine under all

the circumstances of the case whether tho
acts were maliciously done, and malice need
not bo expressly proven. Hartridge v. United
Rys. Co. of St. Louis, 196 S.W. 59.

App. 1918. In action against street rail-
road for wrongful ejection from car, though
conductor had right to eject because plaintiff
did not pay faro or unconditionally tender it,

plaintiff was entitled to go to jury on issue of

unnecessary force. Green v. United Rys. Co.
of St. Louis, 200 S.W. 237, 200 Mo. App. 303.

App. 1919. In boy's action for injuries,
when ejected from defendant street rail-

way's car as it was moving, question whether
or not proximate cause of his getting off was
the order of tho conductor, or of the motor-
man, held for the jury. Quirk v. Metropoli-
tan St. Ry. Co., 210 S.W. 103, 200 Mo. App.
5S5.

App. 1919. It was not necessary for
plaintiff to show anything more than that his
son was on stops of defendant street railway's
car, that ho was a boy of 7. and that the car
was moving at 7 to 10 miles an hour, to per-
mit him to go to jury on question whether boy
was in position of peril, such as on discov-
ery by railroad's servants required thorn to

stop or take boy back out. of clangor. Quirk
v. Metropolitan St. Ry. Co., 210 S.W. l(Ki,

200 Mo. App. 593, certiorari quashed State ex
pel. Metropolitan St. Ry. Co. v. Ellison (Sup.
1920) 221 S.W. 820.

App. 1928. Evidence of inhuman con-
duct of conductor in putting 14 year old

plaintiff off train, boarded by mistake, hell.

insufficient for jury. Bennett v. St. Louis-
San Francisco Ry. Co., 7 S.W.(2d) 1028.

<=384. Initrnctions.

<=384 (1). In general.

Sup. 1867. In an action for negligence
in expelling the plaintiff from the defend-
ant's car, whereby he was run over and in-

jured, it Is error in the court to instruct tho

jury that if they believe the defendant's agent
was about to expel the plaintiff he should first

have stopped the cars, for such an instruction
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withdraws the whole question of negligence
from the jury. The court cannot single out an
isolated fact, and instruct that it amounts to

negligence as matter of law. Meyer v. Pa-

cific R. R., 40 Mo. 151.

Sup. 1877. Instructions in action by

shipper of cattle for wrongful ejection from

passenger train. Graham v. Pacific R. Co.,

66 Mo. 536.

App. 1894. In an action for ejection

from a freight train, where there was no evi-

dence that plaintiff was not a passenger, an

instruction that, if plaintiff boarded the train

as a passenger, etc., is not subject to the ob-

jection that it submitted to the jury the ques-
tion of law as to whether plaintiff was a

passenger. Cross v. Kansas City, Ft. S. & M.

Ry. Co., 56 Mo. App. 664.

App. 1906. In an action for wrongfully

ejecting plaintiff from defendant's car, an in-

struction that it was the duty of the railroad

to protect its passengers from rude, boister-

ous, or unseemly conduct on the part of other

passengers, and from annoyance by profane,

obscene or vulgar language, and that if, at

the time defendant's conductor compelled

plaintiff to leave the car, plaintiff was rude,

or was using profane, or vulgar language in

the presence of other passengers, the conduc-

tor did no more than he was authorized to do,

sufficiently informed the jury of defendant's

duty to protect its passengers, and of the

right of the conductor to enforce such pro-

tection. Williams v. St. Louis, M. & S. E. R.

Co., 96 S.W. 307, 119 Mo. App. 663.

App. 1907. A boy 12 years old boarded

a street car with the permission of the grip-

man, who had no authority to permit him to

do so. The conductor, while the car was in

motion, ordered the boy to leave, and seized

a broom and advanced toward him in a threat-

ening manner, repeating the order. The boy

dodged, lost his equilibrium, fell from the car,

and was injured. Held, that the court prop-

erly refused to charge that as the boy was not

a passenger, it was the duty of the conductor

to prohibit him from riding and if the boy

stepped from the car at the command of the

conductor there could be no recovery for the

act of the conductor was in violation of the

rule requiring him to exercise ordinary care

to prevent injury to the boy though he was a

trespasser. Drogmund v. Metropolitan St.

Ry. Co., 98 S.W. 1091, 122 Mo. App. 154.

App. 1907. In an action for ejection and
arrest of a passenger the modification of a re-

quested instruction that the plaintiff must
show by a preponderance of the evidence that

the carrier had expressly authorized its agent
or agents to cause the arrest by adding the

words "or impliedly" after the word "express-

ly" was not prejudicial to the carrier. Car-

mody v. St. Louis Transit Co., 99 S.W. 495,

122 Mo. App. 338.

App. 1908. In an action against a car-

rier for wrongful ejection of plaintiff from a

train, an instruction that, if plaintiff offered

to pay his fare after he had refused to pay
and the conductor had signaled the train to

stop to remove plaintiff, a subsequent offer to

pay fare did not entitle plaintiff to be carried

on the train, was not in conflict with a charge
which made the right of plaintiff to continue

on the train after he had failed to pay his fare

when first demanded to depend on his subse-

quent tender of fare ; an offer to pay fare, not

accompanied by a tender of the money, being
insufficient to put the conductor in the wrong
in going on with the expulsion. Beck v. Quin-

cy, O. & K. C. R. Co., 108 S.W. 132, 129 Mo.

App. 7.

App. 1912. In an action against a car-

rier for assault while ejecting plaintiff from a

train, an instruction that defendant was liable

if its servants assaulted plaintiff at or imme-

diately after he left the train was misleading
as authorizing a recovery for assault not com-
menced while the servants were acting within

the scope of their employment. McDonald v.

St Louis & S. F. R. Co., 146 S.W. 83, 165 Mo.

App. 75.

An instruction that if defendant's serv-

ants ejected plaintiff, and in doing so, or

immediately thereafter, wrongfully assault-

ed him, defendant was liable, was correct UH

requiring the assault to have been commenced
during the process of ejection. Id.

App. 1919. In action against street rail-

way for injuries to trespassing boy forced

off front steps of car by motorman, instruc-

tion on last clear chance, which concluded

that plaintiff was entitled to recover if Jury
found that, while trying to alight, he fell as a

direct result of negligence of street railway,
held not erroneous, as permitting plaintiff to

recover on any theory of negligence. Quirk
v. Metropolitan St. R. Co., 210 S.W. 103, 200
Mo. App. 585.

<fl=>384 (2). Applicability to pleading* andiue.
App. 1888. In an action against a rail-

road for injuries caused by plaintiff's wrong-

This Digest is compiled on the Key-Number System. For explanation, see page !tt
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ful ejection from the train on which he was
a passenger, an instruction authorizing a find-

ing for plaintiff if he was "forced or com-

pelled" to jump from the train, whereas the

petition only charged that he was compelled
80 to do, was not erroneous. St. Clair v.

Missouri Pac. Ey. Co., 29 Mo. App. 76.

Api. 1804. While an instruction that, if

plaintiff went to defendant's ticket office

shortly before the departure of the train and

the ticket agent was absent, the conductor had

no right to expel plaintiff for failure to pro-

cure a ticket, Is subject to criticism in the

use of the word "shortly," and conflicts with

fin instruction that the ticket agent is re-

quired to be at his office only a reasonable

time before the departure of the train, yet

where the evidence shows that plaintiff went

to the ticket office only ten minutes before the

departure of the train, and found the agent

absent, the defendant was not prejudiced by
such instruction. Cross v. Kansas City, Ft.

S. & M. Ry. Co., 56 Mo. App. G 14.

In an action for ejection from a freight

train, where there was no substantial evi-

dence that plaintiff was not put off near a

dwelling house, as required by Rev. St. 1889,

2581, the evidence being that plaintiff did

not see the house, an instruction that, if plain-

tiff was not put off at a usual stopping place
or near a dwelling house, the finding should

be for plaintiff, was prejudicial. Id.

App. 1000. Where the petition alleged

that plaintiff was a passenger and charged the

carrier's servants with forcing him from tho

car by wantonly and wrongfully assaulting

him, an instruction that, though plaintiff

might have conducted himself so offensively

as to justify the carrier's servants in putting

him off the car, yet if the servants used more
force in doing so than was reasonably neces-

sary, the carrier was liable, was not objec-

tionable, as outside of the issues raised by the

petition, since the removal of plaintiff by ex-

cessive force, evidenced by violence and un-

necessary beating, was unlawful. Tanger v.

Southwest Missouri Electric Ry. Co., 85 Mo.

App. 28.

App. 1902. An instruction including

shame and humiliation as an element of dam-

ages was proper, though it was not specifically

pleaded, nor was any direct testimony on that

point given. Berger v. Chicago & A. Ry. Co.,

71 S.W. 102, 97 Mo. App. 127.

App. 1903. In an action against a street

railway company, the complainant alleged

that plaintiff had refused to pay his fare until

the car had passed a dangerous curve, plain-

tiff at the time the fare was demanded having
hold of a rail to keep from being thrown from
the car, and being incumbered with pack-

ages, but that the conductor threw him from
the moving car, which allegations were sus-

tained by plaintiff's testimony, and the an-

swer alleged that on refusal to pay his fare

the conductor had put plaintiff off without

unnecessary force, which theory was sus-

tained by the conductor's testimony. The
court instructed that if the jury found that

plaintiff refused to pay his fare the conductor
had a right to put him off, but had no right
to use any more force than necessary, nor

to subject him to injury by pushing him off

while the car was moving; and, if the con-

ductor violently pushed him from the car

when it was moving so rapidly as to throw
him to the ground and injure him, plaintiff

was entitled to recover. Held, that the in-

struction was not open to the objection that it

permitted a recovery on a different cause of

action from that stated in the petition. Got-

wald v. St. Louis Transit Co., 77 S.W. 125, 102

Mo. App. 492.

App. 1904. In an action against a car-

rier for ejection of a passenger, where the

complaint embraced no charge of want of care

by the conductor, but alleged that plaintiff's

expulsion was wantonly effected, it was error

to charge that if the jury found that the con-

ductor used unnecessary force, and "careless-

ly" or wantonly injured plaintiff, their ver-

dict should be for the plaintiff. Ruebsam v.

St. Louis Transit Co., 83 S.W. 984, 108 Mo.

App. 437.

App. 1904. Where a petition in an ac-

tion against a street railroad company alleged

that the conductor of defendant's car, on
which plaintiff was a passenger, assaulted

plaintiff and ejected him from the car and
abused him calling him profane names in a

loud voice an instruction authorizing the

jury to find for plaintiff if the conductor

cursed plaintiff and called him vile names was
erroneous, as authorizing a recovery for mere

words, unaccompanied by physical violence,

which was not counted on as an independent
cause of action. Osteryoung v. St. Louis

Transit Co., 84 S.W. 179, 108 Mo. App. 703.

App. 1907. Evidence that a road officer

of a street railroad company threatened a

passenger with the controller handle of the

car and that the passenger was forcibly re-

moved from a seat near the front of the car

to the back platform, was sufficient to justify

Consult Pocket Part for later cases. For explanation, see page ill.
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an Instruction as to the company's liability if

its servants threatened and put the plaintiff

in peril of his life, and of great bodily harm,
and compelled him to leave the car. Car-

mody v. St. Louis Transit Co., 99 S.W. 495,

122 Mo. App. 338.

App. 1914. In an action for wrongful

ejection, defended on the ground that, plain-

tiff's ticket calling for a shorter route, de-

fendant could not under the Interstate Com-
merce Act transport him the longer route on

the ticket, it was error to instruct that the

jury could consider the fact that on other oc-

casions plaintiff had been transported over

the same route by a like ticket. Ligon v. St.

Louis & S. F. Ry. Co., KiS S.W. 047, 184 Mo.

App. 187.

App. 1919. In action against street rail-

way for injuries to boy trespassing on car,

when ordered by conductor and motorman to

leave, instruction on theory that conductor

ordered boy off while car was in motion, and

that motorman negligently failed to stop car

to pennit boy to alight, held to follow petition

as construed. Quirk v. Metropolitan St. Ry.

Co., 210 S.W. 303, 200 Mo. App. 583.

<5=a:iS4 (4). DaninfceM.

Sup. 1915. On circumstances of plain-

tiff's ejection by defendant railroad company,
held, that instruction on exemplary damages
was not warranted. Ferguson v. Missouri

Pnc. Ry. Co., 177 S.W. tfl.

In action for wrongful ejection of pas-

senger, instruction that plaintiff could only
recover actual damages which would reason-

ably compensate for trouble and inconveni-

ence held erroneous, as not including all mat-

ters of recovery. Id.

On evidence in action for damages for

ejection from defendant's train, instruction as

to damages for lost time held erroneous. Id.

App. 1SS2. In an action by a passenger
for damages sustained owing to his having
been put off a train, the court instructed that,

if the conductor, in compelling plaintiff to

leave his train, acted in a wanton, reckless, or

oppressive manner, they might give exemplary
damages. Held, that the language should not

be understood as referring to the words used

and the means employed by the conductor, but

as referring to the act of the conductor, in it-

self, in putting plaintiff off the train. Evans
v. St. Louis, I. M. & S. Ry. Co., 11 Mo. App.
4C3.

App. 1903. A charge on exemplary dam-
ages when requested, is proper in an action

against the carrier for assault and battery on
a passenger in a street car who is maliciously
assaulted by the conductor. Ickenroth v. St.

Louis Transit Co., 77 S.W. 162, 102 Mo. App.
597.

App. 1904. In an action for wrongful
expulsion from a street car, a charge author-

izing the jury to consider, in fixing the actual
and punitive damages, the manner and de-
meanor of the conductor in ejecting plaintiff
"and his sister" from the car, was erroneous.
Summerfield v. St. Louis Transit Co., 81 S.

W. 172, 108 Mo. App. 718.

App. 1909. An instruction, in an action

against a railway company for ejecting a pas-

senger, was erroneous for not restricting re-

covery to compensatory damages and as au-

thorizing punitive damages. Holies v. Kan-
sas City Southern Ry. Co., 115 S.W. 459, 131
Mo. App. G9G.

App. 1912. In an action for assault and
battery, an instruction authorizing a recovery
for the reasonable value of medical services

rendered plaintiff hc!d improper for failure
to limit it to the amount claimed therefor in

the petition. McDonald v. St. Louis & S. F.

R. Co., HG S.W. S3, lt!5 Mo. App. 75.

App. 3917. Where a street car conductor
wrongfully ejects a passenger and abuses him,
an instruction that if he "suffered no injury
thereby" he can recover only nominal dam-
age's, is erroneous because no ordinary jury
would understand that the word "injury" in-

cluded outmge to one's feelings and self-re-

spect. Hart ridge v. United Rys. Co. of St.

Louis, 190 S.W. 59.

App. 1918. Where newsboy, who went
on car to sell papers and was ejected, sued for

injuries, asking compensatory and punitive
damages, instruction, solely on compensatory
damages, authorizing jury to consider "in

connection with all facts in evidence" the na-
ture of the injuries, did not permit recovery
for punitive damages. Griffin v. Kansas City
Rys. Co., 204 S.W. 820, lf)9 Mo. App. 682.

App. 1925. Oiven instruction on pun-
itive damages approved. Hillebrand v. Wells,
270 S.W. 402.

G==>385. Verdict and finding!.

App. 1907. Where, in an action against
n street car company for ejection of a child
for failure to pay fare, the jury were required
to find that the act was willful and malicious,
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and that it was an act of inhumanity, in order

to entitle plaintiff to recover, and were also

charged that, if the act was wanton and mali-

cious, it would "justify" exemplary damages,
the fact that the jury did not find exemplary
damages did not establish that it did not find,

In support of a verdict for plaintiff, that the

conductor's act was malicious and inhuman.
Ilarless v. Southwest Missouri Electric Ry.

Co., 00 S.W. 703, 123 Mo. App. 22.

@=s>386. Appeal and error.

See explanation, page Hi.

(G) PASSENGERS' EFFECTS.

Passengers on sleeping cars, see post, <413.
Penally for refusal to check baggage, see

anto, <!!), 20.

Commission prevent carriers from transport-
ing jewelry as baggage under special con-
tract. Russell v. Quincy, O. & K. C. R. Co.,

164 S.W. 164, 177 Mo. App. 186.

<@=389. Rnles of carrier-

App. 1906. Where a carrier had a rule

prohibiting passengers from carrying heavy
tools into passenger cars, the carrier was en-

titled to request a passenger, violating the
rule to remove the tools, and in case of his

refusal so to do, to remove them in a proper
manner itself. Smith v. Atchison, T. & S. F.

Ry. Co., 07 S.W. 1007, 122 Mo. App. S5.

. Duty of carrier to transport in
general.

App. 1012. A contract for the transpor-
tation of bagirage is an incident to that for

the carriage of the passenger. Humes v. Chi-

cago, It. 1. & P. Ry. Co., 150 S.W. 1100, 167

Mo. App. r>2.

App. 1021. When a carrier finds that an
unmarked trunk checked by a passenger to

another state contains intoxicating liquors in

violation of T
T

. S. Cr. Code, 240 (IS USCA
8 800), it may properly refuse to transport
the same. Shannon v. Illnos, 220 S.W. 2S3,

205 Mo. App. flit).

. Statntory regulation.
App. 1010. Rev. St. 1SOO, 1102, regu-

lates the charges of railroads as common car-

riers of passengers, and provides that the

charges shall be limited to compensation per
mile for the transportation of any i>erson

with "ordinary baggage." Held, that the

word "baggagte" having been previously well

defined to mean such articles of necessity, or

personal convenience, as were usually car-

ried by passengers for their personal use, and
not merchandise or other valuables, though
carried in the trunks of passengers, not des-

tined for such use, but for other purposes,
as for sale, and the like, the addition of the

word "ordinary" did not limit the word "bag-

gage'' to wearing apparel and other articles

ordinarily carried by a common traveler, but

was used merely to recognize the well-estab-

lished meaning of the word "baggage" as dis-

tinguished from "merchandise." Doemer v.

St. Louis & S. F. R. Co., 130 S.W. 62, 149 Mo.

App. 170.

App. 1914. Neither Rev. St. 1000, 3239,

nor rules of the Railroad and Warehouse

. Provisions in tiekets respecting
baggage.

App. 1910. Where a citizen of Califor-

nia, starting with his baggage on the return

trip from St. Louis to San Francisco, ten-

dered, and the carrier accepted, his baggage
pursuant to the terms of his ticket, whereby
it became the duty of the carrier to transport
the baggage from St. Louis to San Francisco,
and there deliver it to the passenger, the

place of performance of the contract was San
Francisco. Robert v. Chicago & A. R. Co.,

127 S.W. 925, 148 Mo. App. 96.

App. 1912. A passenger was not bound
by a special contract contained in his ticket,

where such ticket was retained by the car-

rier's agent in charge of the train and not
delivered to the passenger; he being- entitled

to assume that no limitations on the carrier's

common-law liability were intended. Burnes
v. Chicago. R. T. & P. Ry. Co., 150 S.W. 1100,
167 Mo. App. 62.

A passenger purchasing transportation at

a reduced fare is chargeable with knowledge
of such reduction, and that the ticket is a
contract for transportation, and not a mere
token or evidence of such contract. Id.

App. 1916. In passenger's action for loss

of baggage, where contract of carriage was
made in foreign country, but there was no evi-

dence as to law of such foreign country, law
of forum governs. Drozinski v. Hamburg-
American Line, 181 S.W. 1164. See Carriers,
<=>234 in this Digest.

Articles constituting personal
baggage.

Questions for jury, see post, @=408(6).

App. 1897. A bicycle neither boxed,
packed, nor guarded in any way is not ordi-

nary baggage, and a carrier is under no ob-

ligation, under Rev. St. 1889. 2673-2676,
to receive it as baggage in such a condition.

Consult Pocket Part for later cases. For explanation, see page iii.
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State ex rel. Bettls v. Missouri Pac. Ry.

Co., 71 Mo. App. 385.

App. 1905. Articles of jewelry, such as

opera glasses, watches, bracelets, plus, and

rings carried in a woman's trunk, to be worn
for her personal use and ornament, may be

found by a jury to be baggage. Hubbard v.

Mobile & O. R. Co., 87 S.W. 52, 112 Mo. App.
459.

App. 1900. Samples of stationery which

a passenger was engaged in selling did not

constitute baggage. Rossier v. Wabash It.

Co., 91 S.W. 1018i, 115 Mo. App. 515.

App. 1910. "Baggage" means those arti-

cles of personal convenience and adornment

usually taken by a passenger on a journey or

a visit, and suitable to his station in life and
social standing. Robert v. Chicago & A. II.

Co., 127 S.W. 925, 148 Mo. App. 96.

App. 1910. The term "baggage" includes

such articles of jewelry and personal orna-

ment as are appropriate to the wardrobe,

rank, and social position of the passenger.
Doerner v. St. Louis & S. F. R. Co., 130 S.W.

62, 149 Mo. App. 170.

4s392. Extra baggage and special con-
tract*.

App. 1886. The fact that a passenger

pays the charges made for extra baggage does

not entitle the passenger to have articles car-

ried as baggage which are not properly bag-

gage, but merely entitles him to have the

articles with him carried as baggage without

regard to the amount of them. Spooner v.

Hannibal & St J. Ry. Co., 23 Mo. App. 403.

<=393. Delivery to carrier.

App. 1912. Baggage of passengers on

excursion train held to have been received by
the carrier for transportation, within Rev. St

1909, 3138, giving right of action for failure

to deliver baggage on demand, although the

passengers had access to the baggage.

Burnes v. Chicago. R. I. & P. Ry. Co., 150 S.

W. 1100, 107 Mo. App. 62.

App. 1926. Carrier's liability attaches on

delivery and acceptance of baggage within a

reasonable time before departure. Saffa v.

Illinois Cent R. Co., 279 S.W. 223, 218 Mo.

App. 502.

Carrier field under no duty to assume lia-

bility of carrier to baggage 14 hours before

departure of train. -Id.

<gc=o394. Check* and receipt!.

Limitation of liability, see post, <S=405(3).

Sup. 1867. Where the plaintiff had in-

trusted his trunk and a package of carpeting
to the care of a baggage master, the defend-

ant's servant, and received a check for the

trunk, but was told that no check was neces-

sary for the carpeting, and that it would go
safely without, and the carpeting was after-

wards lost on the transit, the defendant, as a
common carrier, was responsible for the act

of its servant, and liable for the loss, and it

was immaterial that the baggage master was
expressly directed not to receive or check
such packages as baggage, the plaintiff having
no notice of such direction. Minter v. Pa-
cific R. R., 41 Mo. 503, 97 Am. Dec. 288.

$=>395. Transportation and delivery to
passenger.

App. 1921. When a railroad discovered

that an unmarked trunk checked by a passen-

ger traveling to dry territory contained in-

toxicating liquor in violation of Act March
1, 19113, c. 90, 37 Stat. 699 (27 USCA 1 note),

it was excused from transporting and de-

livering the trunk and its contents in the

dry territory. Shannon v. Hines, 226 S.W.

283, 205 Mo. App. 629.

Where whisky in an unmarked trunk
checked by a passenger traveling to another
state was lawfully seized by a United States

revenue officer, under U. S. Cr. Code, 240

(18 USCA 390), the carrier's liability for

failure to transport and deliver was there-

by destroyed, though destruction of the whis-

ky by the officer was without authority of

law. Id.

Where a United States revenue officer

sei/ed a trunk which contained whisky in

violation of U. S. Cr. Code, 240 (18 USOA
390), and confiscated the trunk and its oth-

er contents as well as the whisky, when
the whisky could have been readily removed
from the trunk arid its other contents, the

officer indicating at once an intention to con-

fiscate not only the whisky but the trunk and
other contents, the mere fact of the seizure

and confiscntion did not relieve the carrier

of liability for failure to properly care for

the trunk and the contents other than the

whisky. Id.

App. 1924. A carrier's misdelivery or

delivery to a wrong person of a trunk and
contents, intrusted to it. is a conversion,

though trunk is subsequently recovered and
delivered, minus the contents, to proper per-
son. Boone v. Missouri Pac. R. Co., 263 S.

W. 495, certiorari granted (1925) Missouri
Pac. R. Co. v. Boone, 45 S. Ct. 196, 266 U. S.

600, 69 L. Ed. 461, and judgment affirmed
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(1026) 46 S. Ct. 341, 270 U. S. 466, 70 L. Ed.
688.

App. 1026. Carrier is liable for passen-

ger's baggage until reasonable time is afford-

ed to remove it. Saffa v. Illinois Cent. B. Co.,

270 S.W. 223, 218 Mo. App. 502.

Reasonable time for removal of baggage
depends on facts and circumstances of each
case. Id.

$=>396. Delay in transportation or de-
livery.

Sec explanation, page Hi.

@=>397. Low or injury.

Liability of connecting carriers, see post,
406.

=>397%. Baggage in general.

Transfer company as carrier, see ante,

108, 115.

App. 1877. Liability of a railroad com-

pany for bnggnge destroyed at station after

arrival at destination. See Ross v. Missouri,
K. & T. R. Co., 4 Mo. App. 583, memorandum.

App. 1886. Where a valise, checked by a

passenger as baggage, contained articles

which were not baggage and articles which
were baggage, the passenger is entitled to re-

cover for the loss of the articles which were

properly 'baggage. Spooner v. Hannibal &
St. J. Ry. Co., 23 Mo. App. 403.

App. 1005. A carrier is, in respect to

baggage, under the responsibility of a car-

rier of freight, and is thus, in the absence of

a special restriction of liability, an insurer

against every loss except one due to the act

of God or of a public enemy. Hubbard v. Mo-
bile & O. R. Co., 87 S.W. 52, 112 Mo. App.
450.

In the absence of a special agreement the
carrier's common-law liability for baggage, of
the nature of which it is ignorant, embraces

only such articles as are baggage in a tech-

nical sense. Id.

App. 1010. Where a railroad company
agreed to and did furnish a baggage car for

the use of the passengers on an excursion, it

was the implied duty of the railroad as com-
mon

Carrier
to take charge of the baggage of

the passengers loaded on such car; it being
relieved from such responsibility only for

baggage which is portable and which the

passenger takes with him. Burnes v. Chica-
go, R. I. & P. Ry. Co., 128 S.W. 236, 144 Mo.
App. 71.

When a passenger took passage in an
excursion train, he had the right to assume
that his bagfcoge would be under the care of

the railroad's baggageinaster, unless he knew
that the passengers were to furnish a bag-
gagenmster of their own. Id.

App. 1015. Defendant railroad held lia-

ble as insurer for loss of tent and blankets
carried by passenger and used in his business
of operating a shooting gallery at fairs and
circuses. Strome v. Lusk, 180 S.W. 27.

App. 1021. Where a passenger going to

another state checked a trunk containing
whisky in violation of T

T

. S. Cr. ('ode, 240
(18 USOA .'500), and the trunk and contents
were seized, the carrier, as to the trunk
and contents other than whisky, was liable at

least as a gratuitous bailee, and could be held

responsible for gross negligence in handling
and dealing with the trunk, and its contents.
Shannon v. Hines, 226 S.W. 283, 205 Mo.

App. 620.

t=>398. Merchandise other than
personal baggage.

App. 1877. Liability of a railroad com-
pany for loss of merchandise carried as bag-
gage. See Ross v. Missouri, K. & T. R. Co.,
4 Mo. App. 583, memorandum.

App. 1000. In an action against a car-
rier to recover for los of baggage, it ap-
peared that plaintiff, on purchasing his ticket,
tendered to defendant's agent as baggage a
pine box containing books. The agent was
informed of the contents of the box, but he
received and weighed it and charged plain-
tiff for the excess in the weight which plain-
tiff paid. Plaintiff did not know that the
agent had no authority to check the books as
baggage. Held, that the carrier was liable.

Sherlock v. Chicago, R. I. & P. Ry. Co., 85
Mo. App. 46.

App. 1014. At common law a carrier
was not required to carry sample merchan-
dise, not personal baggage, nor liable as an
insurer for loss or injury thereto. Baack-
Dyer & Brecht Millinery Co. v. Chicago & A.
R. Co., 104 S.W. 175, 177 Mo. App. 282.

App. 1014. Upon lose and breakage of

Instruments, etc., of a veterinary surgeon, in
a handgrip checked to destination, held plain-
tiff could recover, whether or not the articles
were baggage within Rev. St. 3236.- Ross v.

St. Louis, I. M. & S. Ry. Co., 170 S.W. 020,
185 Mo. App. 154.

<g=>399. Money and valuable*.

Sup. 1855. The Implied obligation of a
common carrier to carry the baggage of a

Consult Pocket Part for later cases. For explanation, see page iii.
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passenger does not extend beyond ordinary

baggage, or such as a traveler usually carries

with him for his personal convenience; nor

does It Include more money than a reasonable

amount to pay traveling expenses. Whitmore
v. The Caroline, 20 Mo. 513.

The owners of a steamboat are not liable

for the loss of money intrusted to the clerk

by a passenger, unless a known and estab-

lished usage for a steamboat to carry money
for hire, on account of the owners, is shown,

Id.

App. 1015. Defendant railroad, carrying
for passenger Jewelry used by him in connec-

tion with his business of oi>erating a shooting

gallery at fairs and circuses, held not liable

for loss of such jewelry as an insurer.

Strome v. Lusk, ISO S.W. 27.

Tinder Rev. St. l!M)l), 3231), defendant

railroad held not liable for loss of jewelry
carried as foagirage in passenger's trunk with-

out special contract or knowledge of defend-

ant or its agents of the fact. Id.

Notice to carrier of nature
or value of goods.

App. 1S77. Where the currier has knowl-

edge of the character of baggage, and per-

mits it to he transiK>rtod as baggage, it can-

noit avoid liability on the ground that the

passenger fraudulently represented that it

was i>ersonal baggage. Iloss v. Missouri, K.

& T. it. Co., 4 Mo. App. rs3.

App. 1SS4. A railroad company, taking
a trunk containing valuable merchandise as

a iKissenger's baggage, is subject to the lia-

bilities of a common carrier therefor, if it

knew of its contents. Rider v. Wabash, St.

Lu & P. Ry. Co., 14 Mo. App. 520.

The fact that railroad employe's general-

ly know that a trunk like plaintiffs, lost on

defendant's train, is a sample trunk, is not

alone sufficient to charge the conductor of a

freight train, receiving the trunk as baggage,
with knowledge that it was a sample trunk

containing valuable merchandise. Id.

A passenger on a freight train, on learn-

ing that his sample trunk, containing valua-

ble merchandise, of which the conductor had
no knowledge could not be placed in the ca-

boose, obtained permission of th^ conductor

to place it in a box car, from which it was
stolen. Held, that the railroad company was
not liable. Id.

character, it will be liable for it as for bag-

gage^ Roseler v. Wabash K. Co., 01 S.W.

1018, 115 Mo. App. 515.

The fact that merchandise being carried

by a passenger wa carried in receptacles,
called sample cases, did not conclusively show
that the carrier knew that they contained
merchandise. Id.

App. 1910. A passenger, to bind the car-

rier and create a liability for baggage, was
not bound, in the absence of reasonable in-

quiry, to disclose the contents of her suit case

or the value thereof, at the time she checked
the same. Doerner v. St. Louis & S. F. R.

Co., 11)0 S.W. 02, 140 Mo. App. 170.

<g=>4Ol. Property under control of
passenger.

Notice of nonliability, see post, <=>40,r>(2).

App. 1900. Plaintiff and his companion
entered defendant's smoking car with some
heavy iron tools, und laid them in the aisle

of the car, close to their seat, in violation

of a rule prohibiting passengers from taking
such articles into a passenger car. The
brakeman remonstrated with plaintiff, and
with threatening, profane, arid insulting lan-

guage demanded that they "take care" of the

tool-s, and on plaintiff's refusal to interfere,

took the tools to the door of (the car, and
threw then) from the running tniin. Held,
that the brnkeman's conduct was not justified

by plaintiff's breach of the rule, but that the

brakenum was a trespasser ah initio for

whose act plaintiff could recover. Smith v.

Atchison, T. & S. F. Ily. Co., 1)7 S.W. 1007,
121' Mo. App. 85.

Proximate cause.

Sec explanation, page Hi.

Contributory negligence of
passenger.

App. 1JKK). Where a passenger of a rail-

road on arriving at his destination went for-

ward to the phi t form of the station to receive

his baggage, but did not find it there, and
could not find any agent of the railroad in

charge of the station, and did not again call

for his Iwiggage until the second day there-

after, he was not guilty of contributory neg-

ligence precluding recovery for the baggage
which bad boon stolen in the meantime. Fel-

ton v. Chicago (ireat Western Ry. Co., 8(J Mo.
An). 332.

App. 1000. If a carrier receives mer- <J=>404. Carrier as warehouseman.
chandise a personal baggage knowing its true Evidence, see povst,

This Digest is complied on the Key-Number System, tfor explanation, see page ill.
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Sup. 1001. Where a passenger neglects

to take baggage from the possession of a rail-

road company within a reasonable time, the

company is subject to a contractual liability

to care therefor as warehouseman. Black-

more v. Missouri Pac. Ry. Co., 62 S.W. 993,

KJ2 Mo. 455.

App. 1893. Plaintiff at 4 p. m. took a

trunk to the railway station. He intended to

take a train tho next morning, and was told

by the agent that it would be time enough
to check the trunk in the morning. Plaintiff

agreed to leave the trunk there. During the

night it burned up. Held, that the liability

of the railway company wits that of a mere
warehouseman. (ioudbar v. Wabash Ry. Co.,

53 Mo, App. 431.

App. 1S94. Where a passenger fails to

claim his baggage within u reasonable time,

the contract of storage cannot be supported

by the consideration paid for the transporta-

tion, and whore there is no evidence that such

passenger intended to pny or that the carrier

had a right by custom or otherwise to exact

charges for storage, the liability of the car-

rier iKecomes that of ci gratuitous bailee.

rohen v. St. Louis, I. M. & S. Ry. Co., 59 Mo.

App. CO.

App. 1900. A railroad is liable only as a

warehouseman for 1>ugg;ige left in its charge

by the owner after ample opportunity to re-

move it.- Felton v. Chicago Great Western

Ry. Co., SO Mo. Aivp. 332.

A passenger, on alighting nt the station,

was unable to get any information when his

trunk would arrive. It arrived the next aft-

ernoon, and wias burglarized that night in the

Ktiation, and he called for it on the next day.

JIt'ld that the carrier's relation to plaintiff

was still that of carrier when the trunk was

burglarized, and its liability was not reduced

to that of a warehouseman. Id.

App. 1905. The status1 of warehouseman
sets in and that of carrier ceases when the

passenger has had a reasonable time in which

to take his baggage away after it has reached

its destination arid been unloaded from the

train. Hubbard v. Mobile & O. R. Co., 87 S.

W. 52, 112 Mo. App. 459.

A carrier which contracts to carry a pas-

senger and baggage through to destination is

liable for the baggage, either as carrier or

warehouseman, until delivery to the passen-

ger at destination; but its liability as ware-

houseman, after its capacity as such com-

mences, only extends to a loss of the baggage

by negligence. Id.

App. 1900. A carrier whose duty in re-

lation to baggage is that of a warehouseman,
is bound in storing the baggage, to use such
care and prudence as would be used by a man
of ordinary prudence and caution in caring
for his own property in similar circumstances.

Rossier v. Wabash R. Co., 91 S.W. 1018,
115 Mo. App. 515.

Where a passenger fails to call for his

baggage within a reasonable time after arriv-

al at destination, the duty of the carrier as
to the baggage becomes that of a warehouse-
man. Id.

App. 1911. After a passenger's trunks
are unloaded from the (train, and especially
after the carrier is compelled, by the passen-

ger's failure to claim and remove them, to

store them in its depot, its duties with re-

spect thereto are only those of a warehouse-

man.^! v. Missouri, K. & T. Ry. Co., 138

S.W. (KK), 157 Mo. App. 53G.

No Inference of negligence of a carrier

holding as a warehouseman a passenger's
trunks in its freight depot destroyed by fire

can be drawn from the fact that it had con-

verted a box oar into u freight depot. Id.

A carrier holding as a warehouseman a

passenger's trunk in its depot destroyed by
lire was under no duty to keep a night watch-
man ; the station being in a resj>ectal>le resi-

dence part of the town, and there being no
lawless element to contend against. Id.

App. 1923. Where trunk on arrival at

station was left there under an agreement
with terminal company that storage would
be -paid therefor, the liability of the termi-

nal company was that of a warehouseman,
and bailee for hire, and not that of a com-
mon carrier. Bowles v. Payne, 251 S.W. 101.

App. 192fi. Carrier is liable for passen-

ger's baggage until reasonable time is afford-

ed to remove it, and thereafter liability is

that of warehouseman. Saffa v. Illinois Cent.

R. Co., 279 S.W. 223, 218 Mo. App. 502.

Passenger held to have had reasonable
time to remove baggage reducing carrier's

liability thereafter to a warehouseman. Id.

Where baggage is received at an unrea-
sonable time before passage, carrier's liabil-

ity is that of a warehouseman only. Id.

Plaintiff held to have assented to leave

baggage with carrier as warehouseman. Id.

Limitation of liability.

Connecting carriers, see post,

Consult Pocket Part for later cases. For explanation, see page lii.
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$=405a). Potrer to limit liability

App. 1923. A railroad which had not

published any schedule of charges for the car-

riage of overweight baggage under the pro-
visions of Rev. St. 1919, 10449, or by rule or

otherwise sought to bring itself within the

provisions thereof, could not claim a limit of

liability for loss of intrastate .baggage, though
it had a rule limiting or attempting to limit

its liability under the interstate law. Bowles
v. Payne, 251 S.W. 101.

$=4OB (2). Mode *nd form of limitation
in ffeuerul.

Sup. 1873. A railroad passenger, with-

out special notice of the company's regulation
that "live animals are allowed as baggage
men's perquisites," committed a dog to the

baggage master, and paid him for its trans-

portation. Held^ that the company was liable

for the loss of the dog by the baggage man's

delivering it up to the wrong person. Uant-

ling v. Hannibal & St. J. H. Co., 54 Mo. 385,

14 Am. Rep. 476.

App. 1912. A notice of nonliability held

not to excuse a common carrier from liability

for valuable* articles of luaggage of necessity

and convenience, and usually carried by the

passenger, taken by such passenger to his

stateroom. Joy v. Lee, 149 S.W. 328, 100 Mo.

App. 520.

App. 1910. Where plaintiff had already

paid for her passage upon assurance that the

company would be liable for her baggage, sul>-

sequent delivery to her of a contract, limiting
the carrier's liability, will not defeat recov-

ery for loss of baggage, where plaintiff did not
understand the language in which it was
written and did not sign it. Drozinski v.

Hamburg-American Line, 181 S.W. 1104, 193

Mo. App. 00.

<$=^4OB (). Provision* in ticket, cliceIt, ov
receipt.

App. 1899. A stipulation in a passenger
ticket limiting the liability of a carrier for

loss of baggage to a specified sum is a con-

tract limiting the liability of a carrier, and
the passenger will be presumed to have as-

sented thereto. Aiken v. Wabash R. Co., 80
Mo. App. 8.

A railroad had two rates, the greater for

an unconditional and unlimited ticket, and
ithe lesser for a conditional ticket. A pas-

senger purchased the cheaper ticket, which
contained a stipulation limiting the liability

of the carrier for loss of baggage to a speci-

fied amount. Held, that the stipulation in

the ticket, being regarded as a contract

between the carrier and the passenger, was
supported by a valuable consideration. Id.

App. 1910. Usually the acceptance with-
out protest of a ticket or receipt for property,
issued by a carrier and containing restric-

tions of the carrier's liability, will be treated

as an assent by the patron to the terms of the

receipt or ticket : and the carrier need not

offer an option between the two classes of

contracts, but it is sufficient if the patron
could have had the unrestricted contract had
ho demanded it. Robert v. Chicago & A. R.

Co., 127 S.W. 925, 148 Mo. App. 96.

Cal. Civ. Code, ft 2174, provides that the

obligation of a carrier cannot be limited by
general notice on his part, but may be lim-

ited by special contract; section 2175 pro-

vides that a carrier cannot be exonerated by
any agreement, made in anticipation thereof,

from liability for the gross negligence, fraud,
or willful wrong of himself or his servants;
section 2170 provides that a passenger, by

accepting a ticket or written contract for

carriage with the knowledge of its terms,
assents to the rate of hire, the time, place,

and manner of delivery therein stated, and
also the limitation stated therein upon the

amount of the carrier's liability for trunks

lost or injured, when the value of such prop-

erty is not named, but his assent to any other

modification of the carrier's obligations con-

tained in such instrument can be manifested

only by his signature to the same. Held, that

an independent consideration for a limitation

of the common-law liability such as a reduced

rate of fare or freight is essential ; and,
where a passenger bought a ticket in Cali-

fornia to St. Louis and return, which limited

the carrier's liability for loss of baggage, and
the carrier did jnot have for sale an unre-
stricted liability ticket, so that the passenger
had no choice of contracts, the ticket he

bought was not sold at a reduced rate, so as

to be consideration for limitation of liability,

and upon loss of the baggage on the return

trip he could recover therefor free from limi-

tations. Id.

App. 1914. The plaintiff, in an action for

loss of baggage checked on a railroad, by de-

claring upon the contract for the carriage of

herself and baggage, affirmed its validity, and
was bound by a limitation of liability in her

ticket, which she claimed to have signed with-

out knowing its contents and because of mis-

representation. Meade v. Missouri, K. & T.

Ry. Co., 160 S.W. 1116, 183 Mo. App, 353.

This Digest Is compiled on the Key-Number System. For explanation, see page ill.
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6S&405 (4). Operation and effect of limita-
tion.

App. 1014. Under Rev. St. 1009, 8 3230,
and section 3280, held, that the limitation of

recovery did not apply to a case of liability
for negligence, but went only to the carrier's

liability as an insurer. Baack, Dyer &
Brecht Millinery Co. v. Chicago & A. R. Co.,
164 S.W. 175, 177 Mo. App. 282.

App. 1014. Under the federal statutes,
the provision, in a ticket for interstate trans-

portation, limiting the carrier's baggage lia-

bility to "$100 for a whole ticket," being in

accordance with the carrier's tariff filed with
the Interstate Commerce Commission, gov-
erns in case of loss, even through the car-

rier's negligence; the passenger not having,
at time of checking her baggage, declared a

greater value and offered to pay for addition-

al service. Wright v. Southern Pac. Co., 167

S.W. 1137, 181 Mo. App. 337.

App. 1021. Where plaintiff passenger
checked a trunk under an agreed valuation of

$100, and the trunk was seized by a govern-
ment official by reason of its containing whis-

ky in violation of U. S. Cr. Code, 210 (18

FSCA :?00), and the carrier was negligent
in permitting the government official to dis-

pose of the trunk and contents other than
the whisky, plaintiff could recover no more
than $100, notwithstanding that his wrong in

placing the whisky in the trunk may have

changed the degree of care or other incidents
of defendant's liability. Shannon v. Hines,
226 S.W. 283, 205 Mo. App. 620.

App. 1024. A carrier converting an ar-

ticle intrusted to it by delivery to wrong per-
son thereby in effect abandons its contract
with the shipper and cannot thereafter rely

upon the provisions of such contract to lim-

it its liability. Boone v. Missouri Pac. R. Co.,
263 S.W. 405, certiorari granted (1025) Mis-
souri Pac. R. Co. v. Boone, 45 S. Ct. 106, 266
TT. S. 600, 60 L. Ed. 461, and judgment af-

firmed (1026) 46 S. Ct. 341, 270 U. S. 466,
70 L. Ed. 688.

Q=a4O6. Connecting carriers.

Burden of proof, see post, <=>408.

App. 1881. Where one railroad company
sells to a traveler a through ticket and a
through check for his baggage over its own
and connecting roads, a contract exists with
each carrier who under it undertakes the

transportation of the passenger and his bag-
gage. Lin v. Terre Haute & I. R. R., 10 Mo.
App. 125.

Where one railroad company sells to a
passenger a through ticket and a through
check for his baggage over its own and one or
inoro other connecting roads, and In pursu-
ance of the contract thus made the passenger
is transported to the destination called for
by the ticket and the check and the baggage
are delivered to him by the last carrier, the
lock broken and a portion of the contents sto-

len, the passenger, showing these facts under
suitable allegations, is entitled to recover
damages from the last carrier, unless such
carrier shows that he delivered the baggage
in the same condition in which he received it.

Id.

App. 1800. A connecting carrier, acting
as the agent of the initial carrier in carrying
a passenger, is entitled to the benefits of a
contract made with the initial carrier limit-

ing the carrier's liability for loss to baggage
to a fixed sum. Aiken v. Wabash R. Co.,
Mo. App. 8.

App. 1005. A carrier which agrees to

transport a passenger and her baggage to des-
tination is, in the absence of o special agree-
ment limiting its responsibility, liable

throughout the journey for the loss of the
baggugo by itself or by any other carrier
which assists in performing the contract.
Ilublmrd v. Mobile & O. R. Co., 87 S.W. 52, 112
Mo. App. 450.

App. 1005. Plaintiff bought a passenger
ticket of defendant for transportation over its

road to a certain point, and thence over an-
other road, and checked his baggage to a point
he knew was on the connecting road ; he
knowing also that the ticket recited that de-
fendant assumed no responsibilty beyond its

own line. Held, that defendant was not lia-

ble for loss of plaintiff's baggage, after it was
delivered to the connecting carrier ; the bag-
gage check reading: "The A. Ry. Co. [de-

fendant] from C. to H., via A. Ry. Co. and
O. R. Co. [the connecting carrier]. Junction

point, O. City" -not constituting a contract,
or effecting the question, and Rev. St. 1800,

5222, providing that when a carrier re-

ceives property for transportation, or issues
bills of lading it shall be liable for loss of
the property, though caused by negligence of
a connecting carrier, being limited to con-
tracts of affreightment. Griffith v. Atchison,
T. & S. F. R. Co., 00 S.W. 408, 114 Mo. App.
501.

App. 1012. The first of several connect-
ing carriers is not liable beyond its own line,

except where there is a contract for through
transportation; but such contract may be

Consult Pocket Part for later cases. For explanation, see page iii.
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Implied from the circumstances, or from the

usage of the carrier. Burnes v. Chicago, II.

I. & P. Ry. Co., 150 S.W. 1100, 167 Mo. App. 62.

<=>407. Charge* and lien.

App. 1011. A carrier has no lien on a

passenger's baggage for the fare of her in-

fant child, accompanying her, which she re-

fuses to pay. Cantwell v. Terminal R. Ass'n

of St. Louis, 140 S.W. 966, 160 Mo. App. 393.

A final carrier, detaining baggage on a

mere blind charge of a previous carrier, docs

so at its peril, if the charge be not shown to

be one connected with the transportation of

the passenger or baggage, so as to entitle the

previous carrier to a lien. Id.

A terminal railroad assoeiation, not a

carrier of a passenger or of her baggage,
which receives her baggage from the final

carrier after the carriage is complete, in hold-

ing the baggage and asserting a lien thereon

for u charge of a previous carrier, does so

as a mere agent, and as such has no greater

rights than its principal. Id.

$=a408. Actions.

(1). Rlffht* of action.

See explanation, page Hi.

<=a4O8 (2). Parties.

App. 1912. A husband paying for trans-

portation of himself and wife held entitled to

recover for loss of baggage, consisting prin-

cipally of the wife's wearing apparel.

Burnes v. Chicago, II. I. & P. Ry. Co., 150

S.W. 1100, 167 Mo. App. 02.

(3). Pleadlnar.

App. 1905. A petition against a carrier

for the loss of baggage is not converted into

a iK'tition for negligence, so as to require

proof thereof, by mere allegation that the loss

was occasioned by the negligence of defend-

ant's employe's. Ilubfoard v. Mobile & O. R.

Co., 87 S.W. 52, 112 Mo. App. 459.

App. 1914. The cause of action alleged

by the petition, loss of baggage in interstate

transportation, being governed by federal

laws, defendant is not deprived of a defense

thereunder, under its general traverse, be-

cause of pleading a special defense founded

on a state law. Wright v. Southern Pac. Co.,

167 S.W. 1137, 181 Mo. App. 137.

<g=>4OH (4). evidence.

In action against transfer company, see ante,

Sup. 1869. In an action against a com-
mon carrier to recover the value of a trunk
and contents, shipped but never delivered, the

testimony of one who saw the trunk packed,
six or eight weeks before the shipment, is

admissible evidence to show the contents and
their value at the time of shipment, although
the lapse of time between the two periods
would weaken the force of such testimony.

Sugg v. Memphis & St. L. Packet Co., 40 Mo.
442.

App. 1881. In an action for damage to

baggage, evidence that, when the last carrier

delivered the baggage to the passenger or his

agent, the package was broken and some of

the contents missing, is prima facie evidence

that the loss happened through the negligence
or fraud of the last carrier, which evidence

casts upon such carrier the burden of proving
that the loss happened while the baggage was
in the hands of some other carrier. Lin v.

Terre Haute & I. R. R., 10 Mo. App. J25.

App. 1886. The word "baggage'* has a
well-defined legal meaning, and the court will

presume that the word "baggage" as used in

Rev. St. 1S7J), SOi, requiring the checking
of baggage taken for transportation, was used
in accordance with such meaning. Spooner
v. Hannibal & St. J. Ry. Co., 23 Mo. App. 403.

App. 1S94. In an action against a car-

rier as a gratuitous bailee of plaintiff's trunk,
evidence reviewed, and held, that there was
nothing to show that defendant was guilty
of want of ordinary care in the storage of the

goods. Cohen v. St. Louis, I. M. & S. Ry. Co.,

59 Mo. App. 66.

App. 1905. Evidence that a passenger's
trunk was received by the carrier in good
condition, and that articles packed in it by
the passenger were gone when it was re-

stored to her at her destination, makes a pri-
ma facie case in her favor. Ilubbard v. Mo-
bile & O. R. Co., 87 S.W. 52, 112 Mo. App. 459.

Where a carrier undertook to deliver a

passenger and her baggage to destination, the
mere fact that the passenger received the bag-
gage, from a terminal association does riot, in

the absence of evidence showing how the ter-

minal association obtained possession of the

baggage, show that the carrier had performed
its duty of delivering the baggage, and ex-

empt it from responsibility, both as carrier

and as warehouseman, for a loss of certain

articles of baggage. Id.

In an action against a carrier for the
loss of baggage, the burden is on the carrier

This Digest is compiled on the Key-Number System. For explanation, see page 111.
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to show that It had discharged its duty as
carrier by unloading the baggage at its des-
tination in good order, and keep it a reasona-
ble time subject to the passenger's orders, and
that any damage to, or loss of, the baggage
occurred subsequently, while it was acting
merely as warehouseman. Id.

App. 11)10. The misrouting of baggage
by a carrier at a junction point is strong proof
of grotp negligence. Robert v. Chicago &
A. li. Co., 127 S.W. 925, 148 Mo. App. 9G.

App. 1010. In an action by a passenger
for the loss of baggage on an excursion, evi-

dence held not to show conclusively that one
employed as cook and to take charge of the

baggage, relying for his compensation on tips
from the passengers, was employed by the
excursionists rather than the railroad com-
pany.--Burues v. Chicago, U. I. & P. Ily. Co.,
128 S.W. 230, 144 Mo. App. 71.

An advertisement, signed by a general
passenger agent of a railroad company and a

representative of a party of excursionists,

stating that "a social baggage car is attached
to the train, with our own haggageimiHter in

charge," does not show conclusively that the

person in charge of the baggage was the agent
of the passengers, though it might be taken
into consideration by the jury as evidence of
that fact. Id.

App. 1911. That oil-soaked waste was
kept in the ear, used as a freight depot, may
be shown as having a bearing on the cause of
the fire in the car, by which trunks held by
the carrier as warehouseman were burned.
Levi v. Missouri, K. & T. Ry. Co., 138 S. W.
(MM), 157 Mo. App. 536.

App. 3914. In an action for damages
for injury and loss to trunks carried as sam-

ple baggage, evidence held to sustain a find-

ing of the carrier's negligence. Baack, Dyer
& Brecht Millinery Co. v. Chicago & A. R. Co.,
164 S.W. 175, 177 Mo. App. 282.

App. 1914. In an action for the loss and
breakage of articles in a passenger's grip,

plaintiff's proof that when he delivered the

grip to defendant it was in good condition,
and when he received it 60 days later some
of the contents were gone and some dam-
aged, held sufficient to make out a prima fa-

cie case of negligence against the carrier as
bailee. Ross v. St. Louis, I. M. & S. Ry. Co.,
170 S.W. 920, 185 Mo. App. 154.

App. 1921. In an action to recover the
value of a trunk and contents which defend-

ant carrier failed to transport and deliver, a
government official having confiscated the
trunk and contents by reason of its contain-
ing several bottles of whisky in violation of
U. S. Cr. Code, 240 (18 USCA { 390), the
burden of proof was on defendant carrier
to show that it exercised proper care with
reference to the property other than the whis-
ky, which was imposed on it as at least a gra-
tuitous bailee. Shannon v. Hines, 226 S.W.
283, 205 Mo. App. 629.

<=>408<5). Damage*.
App. 1886. The measure of damages in

an action for the loss of baggage is the value
of the property lost, with interest, and, if the

property has a market value, the market val-
ue controls; otherwise, the value of it for
use to plaintiff. Spooner v. Hannibal & St.

J. Ry. Co., 23 Mo. App. 403.

Expenses incurred by a passenger wait-

ing for his baggage are too remote, in an ac-
tion by him to recover for the loss of his

baggage. Id.

App. 1914. A carrier accepting a veteri-

nary's grip when checked with the instru-
ments therein held not liable for loss of fees
occasioned by delay in delivering the grip.
Ross v. St. Louis, I. M. & S. Ry. Co., 170

S.W. 920, 185 Mo. App. 154.

Where a carrier negligently handled a
passenger's grip which had been checked and
which contained articles worth $26.50 and
failed to trace it for 30 days, the passenger's
reasonable expense in searching for it was
recoverable. Id.

App. 1924. A carrier delivering the bag-
gage of an intrastate passenger to the wrong
person held liable to the rightful owner un-
der Rev. St. 1919, $ 10449, for its full value.
Bonne v. Missouri Pac. R. Co., 263 S.W.

495, ccrtiorari granted (1925) Missouri Pac.
R. Co. v. Boone, 45 S. Ct. 196, 206 U. S. 600,
69 L. Ed. 461, and judgment affirmed (1926)
46 S. Ct. 341, 270 U. S. 466, 70 L. Ed. 688.

(O). Qnetfon for Jury.

App. 1886. Articles carried by a passen-
ger for sale are not baggagfc as a matter of
law. Spooner v. Hannibal & St. J Ry Co
23 Mo. App. 403.

App. 1910. In an action by a passenger
for loss of baggage, whether the passenger
knew that the passengers were to furnish
a baggagemaster of their own was a question
for the jury. Burnes v. Chicago, R. I. & P
Ry. Co., 128 S.W. 236, 144 Mo. App. 71.

Consult Pocket Part for later cases. For explanation, see page iii.
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App. 1010. Where plaintiff, a widow,
had traveled extensively at home and abroad,
lived on her income, and was in what would
be considered good circumstances, whether a

diamond breastpin worth $300 was properly
carried by her as ordinary baggage, in ac-

cordance with the reasonable requirements
of a person in her station of life, was for the

Jury. Doerner v. St. Louis & S. F. R. Co.,

130 S.W. 62, 140 Mo. App. 170.

App. 1021. In an action to recover the

value of a trunk and contents which defend-

ant carrier failed to transport and deliver,

a government official having seized the trunk

by reason of its containing several bottles

of whisky in violation of U. S. Or. Code,
240 (18 USCA 300), whether carrier exer-

cised proper care as to the trunk and the

contents other than the whisky held a ques-
tion for the trial court sitting without a

jury; the government official having confis-

cated the trunk and other contents as well as

the whisky. Shannon v. Hines, 226 S.W. 283,

205 Mo. App. 629.

App. 1923. In an action against termi-

nal company for loss of trunk while acting as

warehouseman question of liability of de-

fendant hold, under the evidence, one of fact

for the trial court sitting as a jury. Bowles
v. Payne, 251 S.W. 101.

App. 1926. Question as to reasonable

time afforded passenger to remove baggage
for jury if facts are in dispute, otherwise for

court Saffa v. Illinois Cent. R. Co., 279 S.W.

223, 218 Mo. App. 502.

). Instruction*.

App. 1894. In an action against a car-

rier for the loss of plaintiff's trunk, defend-

ant being a mere gratuitous bailee and re-

quired to use ordinary care, the court should
instruct the jury as to the meaning of or-

dinary care, and not leave it to their deter-

mination, without any guide whether the

place of storage was reasonably safe. Cohen
v. St. Louis, I. M. & S. Ry. Co., 59 Mo. App.
66.

(H) PALACE CARS AND SLEEPING CARS.

O=a4O8). Constitutional and statutory
provision*.

Sec explanation, page Hi.

$=4O9. Dnties and liabilities incident to
ownership and eontrol in gen-
eral.

App. 1886. Sleeping car companies are

not held to the responsibilities of common

carriers, or of innkeepers, but to a peculiar

responsibility, which is implied in their con-

tract with passengers; and the measure of

their responsibility and the sufficiency of

their discharge of it in a particular case is

for the jury to determine, Scaling v. Pull-

man Palace Car Co., 24 Mo. App. 29.

App. 1903. Where the porter of a sleep-

ing car acts in the capacity of both conductor
and porter, collects fares, assigns passengers
to their berths, and is the sole representative
of the company on that car, he must be re-

garded as a vice principal, and his acts are

binding on the company. Morrow v. Pull-

man Palace Car Co., 73 S.W. 281, 98 Mo. App.
351.

$=4O9}&. Duty to receive pascengers.

See explanation, page iii.

C=a4 1O. Contracts for accommodations.
See explanation, page iii.

<$=>411. Duties and liabilities as to per-
son of passenger*

App. 1924. Injury to passenger's back

by sneezing, or attempting to suppress sneez-

ing, 'bowiuse rihe hud to travel in drafty chair

car without heat operated by railroad compa-
ny, cannot be said to ibo iproximate and nat-

ural result of breach by defendant Pullman

comipany of contract to furnish 'berth, "proxi-
mate cause" 'being the active efficient cause
which sets in motion a train otf events that

in their natural sequence might and ought to

be exited to produce an injury as undis-

turbed by any independent intervening cause.

O'Neil v. Pullman Co., 260 S.W. 798, 214
Mo. App. 283.

Ejection of pasiengers.

App. 1908. A passenger having a sleep-

ing car ticket designating a certain berth was
assigned his berth by the servants of the

sleeping car company. After having his bag-

gage placed therein he went into the smok-
ing compartment, and while there his ticket

was called for by the sleeping car conductor.
Later on, being awakened by the conductor,
who requested his ticket, he answered that
it had been taken up, which the conductor
denied and ordered him out of the berth.

Angry words were exchanged, threats made,
and finally the bed clothing was pulled off

plaintiff, and he was made to get out. There
was evidence tending to show that the pas-
senger was on an earlier train than that
which his ticket called for, which train was
so long delayed that the train for which
he had procured a berth was due. Held that,

This Digest is compiled on the Key-Number System. For explanation, see page Hi.
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where the servants of the carrier made a mis-
take in assigning the passenger his berth on
the wrong train, the carrier was liable for

the serious inconvenience and humiliation in-

flicted upon the passenger in ousting him
from his berth, though the ousting was done

upon demand for his berth made by another

passenger who held the ticket for that berth.

Taylor v. Wabash R. Co., 109 S.W. 1059,
130 Mo. App. 582.

<S=>413. Dntiei and liabilities a* to pa-
enger'* effect*.

Questions for jury, see post,

In general.

App. 1887. Where the porter of a sleep-

ing car company steals the money of a pas-

senger necessary for the passenger's travel-

ing expenses, the liability of the company is

not affected by proof of contributory negli-

gence on the part of the passenger, not the

proximate cause of the loss. Hoot v. New
York Cent. Sleeping Car Co., 28 Mo. App. 199.

App. 1888. A passenger in a sleeping car,

who loses money either through the negli-

gence or theft of the employes on the car, can-

not recover from the company a larger sum
than was reasonably necessary for his travel-

ing expenses; regard being had to the pur-

poses of his journey and his circumstances

in life. Wilson v. Baltimore & O. R. Co., 32
Mo. App. 682.

App. 1890. The liability of sleeping car

companies covers such articles of baggage as
are ordinarily or usually carried by travel-

ers in like situation in valises which they car-

ry with them into the car, and articles con-

sidered as baggage when delivered to a
carrier are baggage when delivered to a sleep-

ing car company. Hampton v. Pullman Pal-

ace Car Co., 42 Mo. App. 134.

App. 1903. Though a sleeping car com-
pany was under no obligation to permit a

passenger to occupy a bed in the smoking
compartment of the car, yet where the serv-

ant in charge of the car permitted the passen-
ger to do so the company assumed to the lat-

ter the same duties as if he had occupied a

regular berth, in the absence of any collusion

between the servant and the passenger to de-

fraud the company of its fare. Morrow v.

Pullman Palace Car Co., 73 S.W. 281, 98 Mo.
App. 351.

safety of his personal belongings different
from that of the passengers occupying regu-
lar berths. Id.

The articles of wearing apparel, etc., be-

ing placed in such compartment by the pas-
senger on retiring, were during the night,
while he slept, in the mixed custody of the

passenger and the company. Id.

A sleeping car company is not an in-

surer of the personal belongings of its pas-

sengers, but its liability is that of a bailee

for hire. Id.

App. 1913. A sleeping car company's du-

ty respecting passengers' effects held merely
to use due cure under particular circumstanc-
es. Dings v. Pullman Co., 154 S.W. 446, 171
Mo. App. 643.

(2). Duty to ward property.

App. 1887. A sleeping car company is

not an insurer of the baggage of a passenger,
but its liability is that of a bailee for hire,

and, in case of a loss of the passenger's bag-

gage, the company is liable only on the ground
of negligence in the performance of a duty
which it assumed to perform for the passen-

ger. Root v. New York Cent. Sleeping Car

Co., 28 Mo. App. 199.

Beyond the amount of baggage and mon-
ey which it is reasonably necessary for a pas-

senger to take with him, a sleeping car com-
pany assumes no duty of watchfulness, and
is under no liability in case of loss or theft ;

for it is not even a gratuitous bailee in re-

spect to such excess of money or baggage.
Id.

App. 1894. A sleeping car company is

bound to exercise such reasonable care in

guarding the traveler's baggage in his tem-

porary absence from the berth as is custom-

ary in such cases. If a certain guard is neces-

sary, the traveler has a right to rely on the

custom, and the omission of a customary
guard would constitute negligence. Efron
v. Wagner Palace Car Co., 59 Mo. App. 641.

App. 1903. It is the duty of a sleeping
car company, in order to protect the person-
al belongings of its passengers, to maintain
in its cars a reasonable watch during the

night while the passengers are asleep. Mor-
row v. Pullman Palace-Car Co., 73 S.W. 281,
98 Mo. App. 351.

The passenger, because of occupying the App. 1913. On a train stopping at a
smoking compartment under such circum- meal station, the sleeping car company dis-

stances, did not assume any risk as to the charged Its duty to protect the effects of

Consult Pocket Part for later cases. For explanation, see page ill.
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passengers left in a car by locking the rear

door of the oar, by keeping the windows
closed, and by the conductor standing guard
at the forward door. Dings v. Pullman Co.,

154 S.W. 446, 171 Mo. App. C43.

A sleeping car company must use reason-

able care to maintain a vigilant watch by com-

petent persons for the safety of passengers'
effects while left in the car. Id.

App. 1923. A sleeping car company, with

respect to a passenger's baggage*, is neither

an iiinket>fi>er, common carrier, or insurer,

but is liable for negligence in not keeping rea-

sonable watch over such baggage. Fisher v.

Pullman Co., 254 S.W. 114, 212 Mo. App. 280.

Liability for acts or omlMnlonft
of em ploy or fellow imMrteiijerM.

App. 3887. A sleeping car company is

liable to a passenger for the loss of baggage
or money necessary for the length, duration,

purposes of the journey, and the station in

life of the passenger, sustained by reason of

the theft thereof by the company's porter, but

is not liable for the porter's theft for any
amount beyond what is thus necessary. Hoot
v. New York Cent. Sleeping Car Co., 28 Mo.

App. 190.

App. 1890. The fact that a passenger on
a sleeping car delivered baggage to the

railroad company does not prevent her from

placing in the valise which she took with her

on the car articles which she did not need

while on the car, but only expected to use in

case she, stopped at an intermediate point for

a visit ; and in a case of loss of such articles

the sleeping car company is liable, when the

loss is due to the negligence of the servants

in charge of the car. Hampton v. Palace

Car Co., 42 Mo. App. 134.

1.'{ (4). Contributory

App. 1887. A passenger in a sleeping car,

who, without notice to the company's serv-

ants, leaves in his berth in an exposed con-

dition a large sum of money, which he could

easily have carried on his person, is guilty of

contributory negligence. Hoot v. New York
Cent. Sleeping Car Co., 28 Mo. App. 199.

In an action by a passenger to recover for

loss of goods, based on the negligence of the

employes in charge of defendant's sleeping

car, on which plaintiff was a passenger, con-

tributory negligence of the passenger is

available as a defense. Id.

App. 1888. A passenger on a sleeping

car, who leaves his berth to go to the water-

closet, and leaves a pocketbook containing
over $000 under his pillow, is guilty of neg-

ligence as a matter of law. Wilson v. Balti-

more & O. R. Co., 32 Mo. App. 682.

App. 1889. In an action against a

sleeping car company for damages caused by
loss of clothing and other property which

plaintiff had placed in the berth above that
which he occupied, his action in so doing did
not constitute contributory negligence as a

matter of law. Florida v. Pullman Palace
Car Co., 37 Mo. App. 598.

App. 1903. A passenger who occupies
the smoking compartment of a sleeping car,
under a special arrangement with the serv-

ant in charge of the car, and who retires for

the night with knowledge that one of the

windows of the compartment is open is not

guilty of contributory negligence which will

preclude his recovery for the loss of his per-
sonal belongings, unless the window was left

open at bis request. Morrow v. Pullman Pal-

ace Car Co., 73 S.W. 281, 98 Mo. App. 351.

Even if the window was left open at his

request, he will not be precluded from recov-

ering unless his property was stolen by a

stranger, through the window, from the out-

side. Id.

A sleeping car company is liable for the
thefts of its servants to the extent of the

necessary baggage or money of the passenger,

regard being had to the character, duration,
and purposes of the journey, though the pas-
senger was negligent. Jd.

. Companies and persons liable.

App. 1921. The railroad company, and
not the sleeping car company, is responsible
for the operation of train to which sleeping
car or Pullman under separate ownership is?

attached, or of which train it is a part. Link
v. Atlantic Coast Line 11. Co., 233 S.W. S34.

. Actions for breach of contract.

App. 1909. One suing a sleeping car

company for breach of its contract to pro-
vide plaintiff and her family with sleeping
car accommodations from a designated point
to her point of destination cannot recover
on proof that her reservation for sleeping car
accommodations was from an intermediate

point to the point of destination. Smith v.

Pullman Co., 119 S.W. 1072, 138 Mo. App. 238.

In an action on a contract binding a

sleeping car company to provide a passenger
with sleeping car accommodations between

This Digest is compiled on the Key-Number System. For explanation, see page ill.



CMD 515 CARRIERS <8=>417

designated points, evidence field to show that

the contract was made with agents having
authority to bind the company. Id.

In such action evidence held to establish

a contract and its breach, authorizing a re-

covery for the damages naturally and direct-

ly resulting. Id.

In the absence of malice, willfulness, or

inhumanity on the part of a sleeping car

company breaching its contract to provide a

passenger with sleeping car accommodations,
there can be no recovery for anxiety, humilia-

tion, or distress of mind unaccompanied by
physical injury, nor for physical injury whol-

ly caused by mental disquietude. Id.

In ail action against a sleeping car com-

pany for breacii of contract to provide plain-
tiff with sleeping car accommodations, evi-

dence held not to show that plaintiff's sick-

ness complained of was directly caused by
her riding in a chair car, thereby precluding
a recovery for mental distress and annoy-
ance. Id.

A sleeping car company breaching its con-

tract to provide a female passenger with sleep-

ing car accommodations is not required to an-

ticipate that a woman in good health will bo

injured in her health as a natural and proba-
ble consequence of its breach. Id.

App. 101M. Breach of contract by Pull-

man company to furnish berth did not entitle

passenger to damages for mental pain, though
breach made it necessary to ride in chair

<-nr. O'Ni'il v. Pullman Co., 200 S.W. 7.)8, 214

Mo. App. 2,s:t.

Where because of breach of defendant

Pullman comiwmy's contract to furnish iberth

plaintiff was compelled to (ride in chair car,

court properly refused peremptory instruction

offered by defendant, plaintiff being entitled

in any^event to nominal damages. Id.

. Action! for injuries to or ejec-
tion of passenger.

Sup. 1028. In passenger's action against

Pullman Company for injuries from fall on

slippery platform, defendant held not entitled

to peremptory instruction for contributory

negligence. Hardcastle v. Pullman Co., 10

S.W.(2d) ;;, followed in Hardcastle v. St.

Louis-San Francisco Ky. Co., 10 S.W.(2d) 935.

App. 1008. In an action against a rail-

way company and a sleeping car company for

damages for inconvenience and humiliation in-

flicted upon a passenger by putting him out of

a sleeping car berth, evidence examined, and
held to show that the servants of the railway
company actively joined in the ousting with
the servants of the sleeping car company, ren-

dering both defendants joint wrongdoers and
Jointly liable. Taylor v. Wabash It. Co., 100
S.W. I0r9, 130 Mo. App. 582.

App. 1018. In action for injuries to

Pullman passenger thrown to floor of car,

question of defendant's negligence held for

jury under evidence as to train's excessive

si>eed and unusual jerk. Hale v. Pennsyl-
vania It. Co., 200 S.W. 68H.

In action for injuries to Pullman passen-

ger thrown to floor of car by lurch, issue of

contributory negligence held for jury. Id.

App. 1021. A general instruction cover-

ing all phases of a case wherein plaintiff re-

ceived an injury in boarding a Pullman car

held not to iMM'iuit finding of liability on part
of the railroad company, if plaintiff's fall was
found due to a foot box's uneven and unsafe

position without a finding that it was due to

negligence of the railroad company or the

Pullman Company's employes. Link v. Allan-
tic Coast Line K. Co., 53 S.W. 834.

An amended instruction for defendant in

a suit for injuries received by plaintiff when
boarding a Pullman car, requiring the jury, in

order to find for plaintiff, to find the railroad

company guilty of negligence in failing to

place a foot stool in a safe position or on an
even surface of the platform, and further to

find plaintiff was not guilty of contributory

negligence in failing to catch the haudrr.il of

the car, or give her child, which she was car-

rying, to an employe, was correct, and covered

defendant's theory of the case. Id.

@=a17. Actions for loss of or injury to
passenger's effects.

App. 1887. In nn action against a rail-

road for the theft of goods belonging to plain-

tiff while a passenger on a sleeping car, evi-

dence held sufficient to authorize a finding of

negligence on the part of defendant's servants.

IJevis v. ISaltimore & (). It. Co., 2G Mo. App.
19.

The fact that a passenger on a sleeping
car has been robbed during the night is of it-

self evidence of negligence upon the part of

the sleeping car company, where the surround-

ing circumstances are such that the robbery,
in the course of ordinary experience, could not
have happened, had the sleeping car compa-
ny's servants been maintaining a proper
watch. Id.

Consult Pocket Part for later cases. For explanation, see page iii.
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App. 1887. What is a reasonable amount
of baggage or of money for traveling expenses

for a passenger to take with him is a question

of fact for the Jury, to be decided on a consid-

eration of the evidence touching the length,

the duration, and the purposes of the journey,

and the station in life of the passenger, Root

v. New York Cent Sleeping Car Co., 28 Mo.

App. 199.

App. 1800. The statements of a conduc-

tor in the charge of a sleeping car, made to a

passenger with reference to his placing her

baggage in an unoccupied seat opposite her

berth, are admissible in evidence in an action

against the company for loss of baggage.

Hampton v. Pullman Palace Car Co., 42 Mo.

App. 134.

A statement filed in justice's court in an

action against a sleeping car company to re-

cover damages for the loss of baggage alleged

that defendant was a corporation doing busi-

ness throughout the United States, that it was

a carrier of passengers and their baggage by

railway sleeping cars, and that defendant re-

ceived into its car plaintiff with her baggage,

followed by a specification of the articles com-

prising the baggage and their value, that de-

fendant did not use proper care, and by its

negligence the baggage was wholly lost. Held,

that the statement stated a cause of action ;

the allegation as to defendant being a carrier

of passengers, if understood to state that it

was a common carrier, being surplusage. Id.

App. 1803. In an action against a sleep-

ing car company for loss of a passenger's

goods, held, that there was evidence to sup-

port an instruction that, if the jury believe

that plaintiff left the watch mentioned in his

berth while he went to the toilet room to

wash, and allowed said watch to remain in

said berth while in that room, without notify-

ing any servant of defendant that the watch

was so left in the berth, then plaintiff was

guilty of negligence directly contributing to

the loss of such watch, and they will find for

defendant. Chamberlain v. Pullman Palace

Car Co., 55 Mo. App. 474.

In an action for the negligence of defend-

ant's servants in not sufficiently guarding

plaintiff's personal effects, in consequence

whereof a watch was stolen out of his waist-

coat, lying in the berth occupied by him as a

passenger on one of defendant's sleeping cars,

there was some substantial evidence that

plaintiff had requested the porter to guard his

effects in his absence Held, that the case

was properly submitted to the jury* Id-

App. 1804. In an action against a sleep-

ing car company for the loss of plaintiff's bag-

gage, evidence reviewed, and held, that it was
shown by uncontradicted evidence that de-

fendant observed customary care, which must
be deemed reasonable care. Efron v. Wagner
Palace Car Co., 59 Mo. App. 641.

App. 1903. Whether, in an action against
a sleeping car company by a passenger for the

recovery for the loss of his personal belong-

ings while a passenger, plaintiffs evidence,

which tended to prove that the goods were

stolen by defendant's porter, was overcome by
defendant's evidence, is a question for the

jury, Morrow v. Pullman Palace Car Co., 73

S.W. 281, 98 Mo. App. 351.

Whether a passenger, in an action against

a sleeping car company by him for the recov-

ery for the loss of his personal belongings

while a passenger, was guilty of contributory

negligence, held, under the evidence, a ques-

tion for the jury. Id.

Whether a sleeping car company, in an

action against it by a passenger for the recov-

ery for the loss of his personal belonging**, was

negligent, held, under the evidence, a question

for the jury. Id.

App. 1913. Mere loss of luggage taken

by a passenger into a sleeping car does not

make out even a prima facie case of liability

against the sleeping car company. Dings v.

Pullman Co., 154 S.W. 440, 171 Mo. App. 643.

App. 1923. In an action against a sleep-

ing car company for loss of baggage, where

plaintiff by showing defendant's negligence

in not keeping reasonable watch had shown
more than mere loss or theft, an Instruction

that it was not enough to show that plaintiff

was rightfully traveling in one of defendant's

Bleeping cars, and while so traveling certain

valuables of his were lost or stolen, was not

applicable to the facts, and therefore mis-

leading. Fisher v. Pullman Co., 254 S.W. 114,

212 Mo. App. 280.

In a passenger's action against a sleeping

car company for loss of baggage, where evi-

dence 'of failure to watch on the porter's part
was produced, defendant 'had the burden of

explanation of the loss, and hence an in-

struction which cast on plaintiff such burden
was error. Id.
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Scope-Note.

INCLUDES lands used for burial of the dead, whether in churchyards or other places,

and regulations relating thereto; organization, franchises, and powers of companies formed

to provide and maintain such places ; and rights, duties, and liabilities of such companies

and of purchasers of lots or other rights or privileges in respect of property.

For related matters under other topics, see Descriptive-Word Index.

Analysis.

Power to establish and regulate.

2. Lands constituting cemeteries.

3. Statutory and municipal regulations.

4. Establishment by municipalities.

5. Companies and associations.

6. Location.

7. In general.

8. Consent of adjacent landowners.

9. Consent of public authorities.

10. Acquisition of and title to lands.

11. Mode of acquiring lands.

12. Title and rights acquired.

13. Power to sell or mortgage or lease.

14. Abandonment.

15. Title and rights of owners of lots in general.

16. Right of burial.

17. Care of grounds, lots, and graves.

18. Tombstones and monuments.

19. Trespasses.

20. In general.

21. Dismtcrments.

22. Offenses.

*sl. Power to establish and regulate. Holy Ghost v. Schreiber, 200 S.W. 914, 277

Sup. 1912. As there can be no dedication Mo. 113, certiorari dismissed (1920) Schreiber

of land for private purposes, the owner of v. German-Evangelical Protestant Congrega-
land can, in the absence of reservation, estab- tion of Church of Holy Ghost, 40 S. Ct. 9, 250
lish a private burying ground only in accord- u. S. 077, 63 L. Ed. 1202.

ance with Rev. St. 1909, 1303. Wooldridge
v. Smith, 147 S.W. 1019, 243 Mo. 190, 40 L. R. *pp. 192(5 - Thc*e are but two classes of

A. (N S.) 752. cemeteries, public and private. Mount v.

J ..MA A .* u 10 M Yount, 281 S.W. 119, 220 Mo. App. 187.
Sup. 1919. A city by a reasonable ordl-

**

nance can prohibit further interments in a

cemetery within its limits. German Evan- $=2. Lands constituting cemeteries,

gelical Protestant Congregation of Church of See explanation, page n't.
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<s3. Statutory and municipal regula-
tion!.

Sup. 1913. Neither the state nor the mu-

nicipality can preclude itself from enacting

laws prohibiting burials in places where they

constitute a public nuisance. Union Ceme-

tery Ass'n v. Kansas City, 101 S.W. 201, 252

Mo. 400.

Where the location of a cemetery to a

large extent blocked the growth of one part of

a city, an ordinance, enacted, not to protect

the public health, but to benefit speculators

and landowners in the vicinity, which prohib-

ited subsequent burials in the cemetery and

would tend to work the destruction of the

cemetery, is unreasonable, tyrannical, and in-

valid. Id.

Establishment by municipalities.

Sec explanation, p<tgc iii.

5. Companies and associations.

Sup. 1008. A cemetery company, oven

though knowing i>ersons were in the habit of

wandering over the grounds regardless of the

roads, is not liable to one owning a lot in the

cemetery, who, leaving the roads 500 feet

from her lot, which was only 100 to 200 from

a road, started across lots to her lot, and

stepped in a hole, just large enough for her

foot, which was concealed by the grass, and

which was not shown to have boon made by
the company, or to have been known of by it,

or likely to be discovered by it, except by acci-

dent or extraordinary care. Barry v. Cal-

vary Cemetery Ass'n, 109 S.W. 559, 211 Mo.

105, 124 Am. St. Rep. 773.

0. Sec explanation, page iii.

Location.

.
- In general.

. Consent of adjacent landown-

. Consent of public authorities.

. Acquisition of and title to lands.

l. Mode of acquiring lands.

Sup. 192({. School district, seeking to re-

strain construction of cemetery as nuisance,

could object only to right of holders of prop-

erty to establish and operate cemetery (Rev.

St. 1919, 1080, 1094). Normandy Consul.

School Dist. of St. Louis County v. Harral,

280 S.W. 80, 315 Mo. G02.

Title and rights acquired.

Sup. 1917. A deed conveying land to a

town to be used for cemetery purposes, etc.,

held to create a trust. Adams v. Highland

Cemetery Co., 192 S.W. 944.

A town which was made trustee of land

donated for cemetery purinwos held not enti-

tled to convey the same to a corporation,

though such conveyance would be for the ben-

elit of the cemetery. Id.

Sup. 1919. Where a deed is made on con-

dition subsequent that premises should be

used as a cemetery, and a city ordinance ren-

ders further performance of condition unlaw-

ful, condition is discharged, and title of gran-

tee is no longer subject to it. German Evan-

gelical Protestant Congregation of Church of

Holy (3 host v. Schreiber, 209 S.W. 914, 277

Mo. 113. certiorari dismissed (1920) Schreibcr

v. German-Evangelical Protestant Congrega-

tion of Church of Holy Ghost, 40 S. Ct. 9, 250

U. S. 077, 03 L. Ed. 1202.

Sup. 1920. A conveyance of land in con-

sideration of $1 and other valuable consider-

ation, "which property was to be held and

used as a burying ground." could not be can-

celed on the ground that the grantee failed to

use the land as a burying ground, the deed

containing no provision declaring it void, or

providing for a re-entry, in case the defendant

failed to comply with the terms of the same,
and containing no condition subsequent. Al-

lison v. Cemetery Caretakiug Co., 223 S.W. 41,

283 Mo. 424.

<=a!3. Power to sell or mortgage or
lease.

Sup. 1920. Rev. St. 3909, 1307, docs not

prohibit the voluntary sale of proporty be-

longing to a cemetery association to another
association of the same kind and intended for

the same pun>ose. Allison v. Cemetery Care-

taking Co., 223 S.W. 41, 283 Mo. 424.

Where property was conveyed to a num-
ber of grantees as "stockholders of the Law-
son Cemetery Company" and deed provided
that the land should be divided in burial lots

and conveyed by the president, a deed by such

company, signed by one of the grantees elected

as president, conveyed at least a good equita-
ble title, under llev. St. 1909, 2787, whether
the grantees in the original deed be considered

tenants in common or copartners. Id.

A deed of trust of property used as a buri-

al ground was invalid, it not purporting on its

face to have been given for the purpose of

raising funds to improve or keep in repair the

cemetery, and the proceeds not being used for

such purpose, where grantee had notice that
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prior to its being acquired by the grantor it

had been platted and dedicated as a public
cemetery, and lots had been sold and persons
buried therein. Id.

- Abandonment.
Sup. 1890. Land dedicated to a city for

a cemetery, which has been abandoned as a
graveyard, but is used as a public park, re-

verts to the donor, who may recover in eject-
ment against the city. Campbell v. City of

Kansas, 18 S.W. 897, 102 Mo. 323, 10 L. 11.

A. 51)3.

In l c r>7, land dedicated and used as a
cemetery was by ordinance "vacated for grave-
yard purposes." Jn ISM the council, by pub-
lished notice, required all who had friends
buried there to move the remains. Many
removals were made, but the majority of the
remains were left to be taken away by the

city. In 1K(J<) it was used by the workhouse
force, breaking rock. In 1870 earth was taken
from it, and used to fill a street. In 1S77 the

city engineer was instructed by ordinance "to

grade the old graveyard, and get it into shape
for a public park." This was done the next
.vcar. Trees were planted, grass grown, and
walks laid out. It was named and recognized
by the city as a park. No visible grave or
monument remained. During the final grad-
ing, in 1S7S, the removal of remains exhumed
was stopjwd, and the bones of from 11 to S4
bodies reinterred, in small boxes, as near the

places from which taken as possible. Small
stones, bearing numbers, but no names, were
at these points either put five or six inches

underground, or they had sunk to that depth
at the time of the trial. Held hiitiicieiit evi-

dence of abandonment. Id.

Sup. 1002 The mere passage of a city
ordinance prohibiting future interments in a
graveyard did not constitute an abandon-
ment thereof, especially where the bodies were
not removed for 21 years. Kansas City v.

Scarriit, 09 S.W. 283, 1(>9 Mo. 471.

The proximity of land to a square donat-
ed for a graveyard does not so enhance its

value as to prevent possession of the square
from reverting to the original owners after an
abandonment thereof for burial puriwses. Id.

Sup. 1919. A deed conveying land "for
the purpose and uses of a graveyard, burying
ground or cemetery, forever and for no other
purpose, foreign or adverse to the one men-
tioned, whatsoever," held not to give grantor
a right of re-entry on discontinuance of use
of land as a cemetery. German Evangelical

Protestant Congregation of Church of Holy
Ghost v. Schreiber, 209 S.W. 914, 277 Mo. 113,
certiorari dismissed (1920) Schreiber v. Ger-
man-Evangelical Protestant Congregation of
Church of Holy Ghost, 40 S. Ct. 9, 250 U S
G77, 03 L. Ed. 1202.

S=>15. Title and right, of owner, of
loti in general.

Sup. 1912. The fact that the bodies of
plaintiffs' relatives and ancestors remained
buried in a plot of land which had passed
from the control of plaintiff's family, although
it had originally been used as a private bury-
ing ground, held not to establish an easement
in favor of plaintiffs as to such burying
ground which would entitle them to protect
these graves from desecration. Wooldridge
V. Smith, 147 S.W. 1019, 243 Mo. 190, 40 L R
A. (X. S.) 752.

App. 1927. Evidence heJd to support al-
legation that cemetery adjoining Catholic
church was family burial ground. Polhemus
v. Daly, 290 S.W. 442.

C==>16. Right of bnrial.

/SYc explanation, page Hi.

<=>17. Care of grounds, lota, and graves.
App. 1914, Where defendant, who pur-

chased a lot 111 a cemetery controlled by plain-
tiff, objected to pa.\ing for its care, no con-
tract arises by implication on the theory that
the work was done for defendant's benefit and
with his acquiescence. Monett Lodge No. 106,
I. O. <>. P., v . Ilartmann, 170 S.W. 070, 18ri
Mo. App. 148.

A purchaser of a cemetery lot, who bound
himself to abide by the rules of the vendor,
which provided that a certain price per an-
num should be charged for caring for lots, is
not personally liable therefor. Id.

<S=^18. Tombstones and monuments*
/SYc explanation, paoc Hi.

=519. Trespasses.

<=>20. In general.

App. 1927. Evidence in injunction suit
held to sustain finding for defendant as to

charge of pasturing cemetery and burning
vegetation therein. Polhemus v. Daly, 296
S.W. 442.

Evidence held to sustain finding that tiff

was dug from graves by defendant's agents

Consult Pocket Part for later cases. For explanation, see page iii.
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unnecessarily, to detriment of burial ground.
Id.

Plaintiffs with near relatives buried in

graveyard dedicated to public use may en-

Join desecration. Id.

Evidence held to warrant finding that in-

Junctive relief was necessary to prevent con-

tinuance of desecration of cemetery. Id.

mintermenti.
Bee explanation, page Hi.

Offense*.

App. 1898. An affidavit charging defend-

ant with using a cemetery for other purposes
than a burial ground is sufficient to sustain an
information for plowing it up for the purpose
of cultivation. State v. Hoffmann, 75 Mo.

App. 380.

CENSUS.

Scope-Note.

INCLUDES enumeration of the inhabitants of the country or state and collection of

tattstics of their condition, property, commerce, etc., by public authority.

For related matters under other topics, see Descriptive-Word Index.

Analysis.

United States census.
- Constitutional and statutory provisions.
- Officers.

- Making enumeration.
- Refusal to furnish information.

- Making returns.

- Compilation and publication of returns.

2. -

3. -

4. -

5. -

6. -

7. -

8. State census.

9. Municipal census.

*l-7. See explanation, page iii.

$=>!. United State* cenuun.

. - Constitutional and statutory
proriaiona.
- Officers.

Making enumeration.

t=5>5. Refusal to fnrnih informa-
tion.

Making returns.

. Compilation and publication
of returns.

6=s>8. State eeniua.

App. 1009. Acts 1905, p. 80, Interpolat-

ing section 5805a into article 5, c. 91, Rev. St
1899 (Ann. St 1906, p. 2990), providing for tak-

ing of census of cities of fourth class, was
Intended to apply only to taking census to

determine tax levy rate, and hence left section

6300 in force for other purposes. State ex

rel. Holladay v. Rinke, 121 S.W. 159.

Census, <=>9 in this Digest.

See

Municipal eensus.

Sup. 1908. A city's council minutes,

showing that the report of a special census
enumerator was received, that a committee to

audit the account was appointed, and the

adoption of a motion that the committee's re-

port "be received of 2,040 names and 19 names
were rejected as a warrant for 40.40" be
drawn in the enumerator's favor, insufficient-

ly show the census returns. State ex rel. City
of Centralia v. Wilder, 109 S.W. 574, 211 Mo.
305.

Sup. 1908. Where the affidavits of the
enumerators taking the census of a city as au-
thorized by Rev. St. 1899, 3028 (Ann. St
1906, p. 1735), providing for a census to de-

termine whether a city shall be governed

This Digest Is compiled on the Key-Number System. For explanation, see page iii.
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thereby, were the only matters on file in the
office of the city clerk, and no action was tak-

en by the council accepting and approving the

report of the enumerators and spreading the
same on the record, as required by the statute,
the requirements of the statute were not com-

plied with, and the affidavits were not prima
facie evidence of the correctness of the census.

Flowers v. Smith, 112 S.W. 499, 214 Mo. 98.

Sup. 1910. Under Rev. St. 1899, 6300

(Ann. St. 1900, p. 3147 ; Rev. St. 1909, 9639),

providing that cities shall provide by ordi-

nance for the taking of census, an ordinance

authorizing the appointment of a census taker

by the mayor, was not objectionable, because
it did not itself name the person to take the
census. Southworth v. City of Glasgow, 132
S.W. 1168, 232 Mo. 108, Ann. Cas. 1912B, 1267.

App. 1909. A census taken by a city

council, as authorized by statute, to determine
whether the city had sufficient population to

entitle it to a separate local option election

apart from the rest of the county, could not be

collaterally attacked for fraud, and hence al-

legations of such fraud were not a defense
to an action wherein the invalidity of a local

option election held throughout the county
was asserted. State ex rel. Wirt v. Cass

County Court, 119 S.W. 1010, 137 Mo. App.
698 ; State ex rel. Swarthout v. Same, 119 S.

W. 1014.

Where, though an ordinance, authorizing
a census by a city to be taken to determine
whether it had sufficient population to entitle

it to a local option election, provided for the
enumeration of all persons within the corpo-
rate limits of the city, the first section there-
of ordered a census of the inhabitants, and
the result showed that it was of the inhabi-

tants alone, the census was not illegal on the

ground that the ordinance provided for the
enumeration of persons within the city who
were not inhabitants. Id.

App. 1909. Acts 1905, p. 80, interpolat-

ing section 5895a into article 5, c. 91, Rev. St
1899 (Ann. St 1900, p. 2990), providing for the

taking of a census of cities of the fourth class,
was intended to apply only to the taking of a
census to determine the tax levy rate, and
hence left section 6300 in force for the pur-
pose of ascertaining the population of such
cities for every purpose other than taxation.

State ex rel. Holladay v. Rinke, 121 S.W. 159,
140 Mo. App. 645.

App. 1909. A "census" being "an official

enumeration of the inhabitants with details of

sex, age, family," etc. (6 Cyc. 725), the census
of a city as provided by Rev. St. 1899, 3028,
6300 (Ann. St. 1906, pp. 1735,* 3147), means
an official enumeration of the inhabitants and
a public record thereof. State ex rel. Ryan v.

Wooten, 122 S.W. 1101, 139 Mo. App. 221.

Consult Pocket Part for later cases. For explanation, see page iii.
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Scope-Note.

INCLFDES review by superior courts of judicial notion of inferior tribunals or offi-

cers In statutory or other proceedings not subjects of appeal or writ of error, etc., by re-

moval and examination of records of such proceedings for correction of errors and irregu-

larities therein; nature and scope of the remedy in general; in what cases and as to what

proceedings review by certiorari is allowed; grounds for, jurisdiction to grant, and pro-

ceedings to obtain review by certiorari; requisites, issuance, and effect of writs, etc., of

certiorari; quashing or dismissing such writs; returns thereto and proceedings thereon;

hearing arid determination thereof, and effect of decisions thereon ; review of the proceed-

ings ; and costs on certiorari.

For related matters under other topics, see Descriptive-Word Index.

Analysis.
I. Nature and Grounds.

=!. Nature and scope of remedy in general.

2. Constitutional and statutory provisions.

3. Availability of relief in original proceeding.

4. Existence of other remedy in general.

5. Existence of remedy by appeal or writ of error.

5 (1). In general.

5(2). Inadequacy of remedy by appeal or writ of error.

6. Loss of right to other remedy.
7. Recourse to or pendency of other proceeding.

8. Adequacy of remedy by certiorari.

9. Discretion as to grant of writ.

10. Successive writs or proceedings.

11. Decisions and proceedings of courts, judges and judicial officers.

12. Judicial nature of proceedings in general.

13. Proceedings not according to course of common law.

14. Courts and other tribunals subject to review.

15. Subject-matter.

16. Finality of determination.

17. Particular proceedings in civil actions.

18. Special proceedings.

19. Summary proceedings.

20. Acts and proceedings of public officers and boards and munici-

palities.

21. Judicial nature of proceedings in general.

22. Discretionary acts.

23. Legislative acts and ordinances.

24. Executive and ministerial acts in general.

25. Appointment or removal of officers.

26. Audit and payment of claims.

This Digest is compiled on the Key-Number System. For explanation, see page iii.
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I. Nature and Grounds Continued.

C=!>27. Grounds in general.
28. Want or excess of jurisdiction.

28 (1). In general.

28 (2). Decisions nnd proceedings of courts, Judges and Judicial officers.

28 (,'{). Acts nnd proceedings of public officers and boards.

29. Errors and irregularities.

31. Defenses and grounds of opposition.
32. Right of review.

33. Persons entitled.

o,> (1). In general.

3:5 (2). Decisions and proceedings of courts, Judges and Judicial officers.

3,') (3). Acts and proceedings of public officers and boards^ and munici-

palities.

34. Estoppel or waiver.

II. Proceedings and Determination.

Jurisdiction.
36. Presentation of objections and exceptions in original proceeding.
37. Parties.

38. Time of taking proceedings.
39. In general.
40. Constitutional and statutory limitations.

41. Laches.

42. Petition or other application.
42 (y2 ). Authority or competency to make.

42(1). Formal requisites in general.

42 (2). Signature and verification.

42 (3). Sufficiency of allegations in general.

42 (4). Allegations of error.

42 (5). Excusing failure to appeal.

42 (0). Affidavit of merits and good faith.

42 (7). Records or exhibits.

42 (S). Defects and objections.

42 (0). Amendment.

43. Bond or other security, and payment of costs and fees.

44. Allowance and issuance of writ.

45. Form and requisites of writ.

46. Service of writ or notice of proceeding.
47. Supcrsedcas or stay of proceedings.
48. Return and record.

49. In general.

50. Scope and contents of record or transcript.

51. Statement of matters not of record.

52. Bill of exceptions.

53. Making, form, and requisites.

54. Defects and objections.

55. Amendment and further return.

56. Conclusiveness and effect.

Consult Pocket Part for later cases. For explanation, see page iii.
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II. Proceedings and Determination Continued.

56 (1). In general.

66(2). Contradicting return.

^57. Questions presented for review.

58. Matters not apparent of record.

59. Assignment of errors.

60. Quashing or dismissal.

61. Notice of hearing.

62. Hearing and rehearing.

63. Review.

64. Scope and extent in general.
64(1). In general.

64 (2). Jnrisdietioual questions.

65. Mode of review and trial de novo,

66. Presumptions.
67. Matters of discretion.

68. Questions of fact,

69. Determination and disposition of cause.

70. Appeal or other proceedings for review.

70(1). Decisions reviewable and jurisdiction.

70(2). Failure to present question in certiorarl proceeding.

70(3). Requisites of and proceedings for transfer of cause and super-

sedeas.

70(3%). Parties.

70(4). Record and assignments of error.

70(5). Scope and extent of review in general.

70(6). Presumptions.

70 (7). Matters of discretion.

70(8). Questions of fact.

70 (9). Determination and disposition of cause.

71. Costs.

72. Liabilities on bonds.

For related matters under other topics, see Descriptive-Word Index.

X. NATURE AND GROUNDS. personally liable, does not prevent a review

Certiorari is to give relief to an injured A wrlt of certiorari is issued to bring up
party when the court or a body charged to for review the record of the proceedings corn-
have acted has proceeded without Jurisdic- plained of, and is not a citation to appear
tion or has exceeded its Jurisdiction or has and jlwtify the action of the tribunal, as
rendered a Judgment or made an order not though a Judgment were to be rendered
authorized by law. against its members. Id.

Sup. 1905. State ex rel. Bentley v. Reyn-
olds, 89 S.W. 877, 190 Mo. 578 ; *;

l896' ^ urts have authority to

App. 1911. State ex rel. Smith v. Dyke-
mold the procedure of a writ of certiorari so

man, 134 S.W. 120, 153 Mo. App. 416.
as to conform to the principles and usages of

law as developed under the common-law sys-

Sup. 1872. The fact that an assessor tern, so far as may be consistent with the lot-

acts without jurisdiction, and Is therefore ter and intent of the existing statutory law.
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6 M D 525 CERTIORARI

State ex rel. Harrison County Bank v.

Springer, 35 S.W. 589, 134 Mo. 212.

Sup. 1002. The writ of certiorari reach-

es only questions of jurisdiction. It does not

deal with the merits of controversies between
the litigants. It acts upon judicial bodies

and their proceedings, not upon private con-

troversies. State ex rel. Wabash R. Co. v.

Bland, 07 S.W. 580, 168 Mo. 1.

Sup. 1911. Certiorari lies to review Ju-
dicial proceedings, but not to review the exer-

cise of a ministerial or legislative function of

government. State ex rel. Powell v. Shock-

lee, 141 S.W. 614, 237 Mo. 460.

Sup. 1912. Certiorari does not take the

place of mandamus to compel the making of a

record, but takes the record as it finds it, ex-

cluding the mere evidence which can, in the
nature of things, relate to the merits only,

tending to show, as it does, that the court
erred in its judgment. State ex rel. Evans v.

Broadrtus, 149 S.W. 473, 245 Mo. 123, Ann.
Cus. 1914A, 823.

Sup. 1914. The office of certiorari is to

bring a record of the proceedings of an infe-

rior court or tribunal before a superior court
to determine whether It acted legally, and the

object of the writ is to keep inferior courts
or tribunals within their jurisdiction. State
ex rel. Ituppel v. Wiethaupt, 162 S.W. 163, 254
Mo. 319.

Sup. 1914. In Missouri practice, the of-

nce of a writ of certiorari is the same as at
common law and governed by the common-
law principles if consistent with the existing
statutes. State ex rel. Barker v. Wurdeman,
163 S.W. 849, 254 Mo. 561 ; State ex rel. Sum-
merson v. Goodrich, 165 S.W. 707, 257 Mo. 40.

Sup. 1914. The office of certiorari is to

bring the record of the proceedings in an in-

ferior court before a superior court, and the

questions for determination are whether it

had jurisdiction or abused such jurisdiction,
or whether the proceeding Is reviewable by
appeal or writ of error. State ex rel. Sum-
merson v. Goodrich, 165 S.W. 707, 257 Mo. 40.

Sup. 1920. Gertioruri is a remedy nar-
row in its scope and inflexible in its charac-

ter, and cannot be made to serve the purpose
of an npi>eiil or writ of error, and all that
can be done under it is either to quash or to

refuse to quash the proceedings of which com-
plaint is marie. State ex rel. Manion v. Daw-
son, 225 S.W. 97, 284 Mo. 490.

The nature, scope, and proper use to be
made of a writ of certiorari are questions to

be determined from the common law and de-
cisions ; the common-law writ being unmodi-
fied by statute. Id.

Certiorari will lie for the review of judi-
cial or quasi judicial actions, but not to re-

view ministerial, legislative, or executive ac-

tions, but the general character of the acting
body does not determine the question; acts

judicial in their nature being sometimes in-

trusted to ministerial or executive officers or
bodies, and at times acts purely legislative,

executive, or ministerial being intrusted to
courts of general or special jurisdiction. Id.

Sup. 1925. Office of writ is same as at
common law, and court may adopt principles
applicable to issuance as developed under
common-law system. State ex rel. Jacobs v.

Trimble, 274 S.W. 1075, 310 Mo. 150.

Certiorari directed to Court of Appeals
constituted a separate action. Id.

Sup. 1925. Purpose of a writ of certio-

rari is to bring up record for consideration
of Supreme Court. State ex rel. Smith v.

Williams, 275 S.W. 534, 310 Mo. 267.

"Certiorari," "prohibition," and "man-
damus" distinguished. Id.

App. 1879. The writ of certiorari is is-

sued at common law to bring up summary
proceedings had before inferior courts, where
these proceedings are examinable on error or,

as with us, by appeal, and the writ will not
issue for purposes of review. It issues for
that purpose only where there is no other
mode of directly reviewing the proceedings of

the inferior tribunal. Moore v. Bailey, 8 Mo.
App. 156.

App. 1887. In a proceeding to compel a

justice of the peace to transfer a cause to the
circuit court, on the ground that title to real

estate is in issue, it is immaterial whether
the proceeding is called certiorari or manda-
mus ; the order directing the justice to trans-
mit the papers in the cause to the circuit
court being made in virtue of the superintend-
ing jurisdiction of the circuit court, conferred
by Const, art. 6, 23. Bennett v. McCaffery,
28 Mo. App. 220.

App. 1891. The function of a writ of
certiorari is to prevent inferior tribunals,
where there is no appeal or writ of error,
from exceeding their jurisdiction, not only
where there is an entire want of jurisdiction,
but where the tribunal, having jurisdiction,
makes an order exceeding its powers ; but it

does not lie to review the merits or the pro-

Consult Pocket Part for later cases. For explanation, see page ill.
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priety of the action of such tribunal. State

ex rel. Roider v. Moniteau County Court, 45

Mo. App. 387.

App. 1897. The office of the writ of cer-

tiorari in the state is the same as at common
law ; that is, to bring the record of the pro-

ceedings of an inferior court or tribunal be-

fore a superior court, to determine whether
it acted legally and within its jurisdiction.

State ex rel. Bristol v. Walbridge, GO Mo. App.
C57.

App. 1900. The function of the writ of

certiornri in Missouri is the same ns at com-
mon law, and it is for tho purpose of bringing

up the record of the proceedings of the tribu-

nal to which it is directed. 'State ex rel. Hill

v. Moore, 84 Mo. App. 11.

App. 190& Tho Court of Appeals has no
rule confining the issuance or nonissuance of

the writ of oertiorari to case** in which there
is an especial reason therefor, and where the

writ has been issued, and a return has boon
made thereto, the court is in possession of tho

case, and will disuse of it on its merits.

State ex rel. Arnold v. Lichta, 309 S.W. 825,

130 Mo. App. 284.

App. 1927. Writ of certiorari performs
same oific-o as at common law. State ox rel.

Shaw Stato Bank v. Pfoffle, 293 S.W. 512,

220 Mo. App. 67G.

App. 192S. One aggrieved by final order
of inferior court may bring certiorari, where
no appeal or other mode of review is afforded.

Village of Grandview v. McElroy, 9 S.W.

(2d) 829.

. Constitutional and statutory pro-
visions.

8cc cr/)/ana/ion, page in.

Availability of relief in original
proceeding.

Sup. 1S97. Certiorari will not issue to

remove into the supreme court, on the ground
that the court below has no jurisdiction, a

proceeding in which there has been no hear-

ing below, where the defect of jurisdiction
arises from facts outside the record in the

proceeding, -and has not been presented to the
court below. State ex rel. Attorney General
v. Gill, 39 S.W. 81, 137 Mo. 627.

=a4. Existence of other remedy in gen-
eral.

Sup. 1924. Oertiorari does not lie to re-

view overruling of motion to vacate attach-
ment dissolution bond for payment of judg-

ment obtained on original petition on ground
of departure in amended petition ; remedy be-

ing complete and adequate in defense of ac-

tion on bond. State ex rel. Luusford v. Lan-
don, 205 S.W. 529, 304 Mo. 654.

Sup. 1925. Where defendant after entry
of divorce decree moved to sot the same aside,
but took no appeal nor writ of error, filed no
motion for new trial and nrade no motion in

arrest of judgment, she cannot on original cer-

tiorari under Const, art. C, 3, avoid the judg-
ment of divorce on the ground that the peti-
tion did not allege the residence of 'plaintiff
within tho state, one whole ywir next 'before

the filing of the i>otition, as required by Kev.
St. 1919, 1804, or on the ground that juris-
dict tonal finding as to residence was not incor-

porated in decree, the plaintiff having re-

married since the decree. State ex rol. Ken-
nedy v. Ilogan, 267 S.W. 619, 300 Mo. 580.

Sup. 1929. Certiorari lies where court
either has no jurisdiction or acts in excess
of jurisdiction and other remedies are inad-

equate. State ox rol. Barlow v. Iloltcamp, 14

S.W.(2d) 046.

App. 1906. Cortiorari is not a projxr
remedy where another adequate remedy is

available. Stato ox rol. Fairbanks, Morse &
Co. v. Ayors, 91 S.W. 39S, lit} Mo. App. 90.

=a5. Existence of remedy by appeal or
writ of error.

G=?5 (1). In general.

Writ of certiorari cannot bo used as a
substitute for appeal or writ, of error

-Sup. 1S96. Slate ox rol. Aldorsoii v. Moohl-

erikamp, 34 S.W. 4UX, 133 Mo. 134 ; (11K15)

Stato ox rol. Kentley v. Reynolds, S!) s.

Wr
. S77, 191) Mo. 578; (1913) In re Breck,

158 S.W. 843, 252 Mo. 302; State ox rol.

Tebbotts v. Iloltcamp, 158 S.W. S53, 252
Mo. ;{33

; (1925) Stato ox rel. Tx'hrack v.

Trimble, 274 S.W. 416, 308 Mo. 597
;

App. 1908. State ex rol. Arnold v. IJchta,
109 S.W. 825, 130 Mo. App. 284; (1911)
Stato ox rel. Smith v. I>yKoman, 134 S.W.
120, 153 Mo. App. 416.

Sup. 1835. In the absence of a statute
and at the common law, a writ of certiorari
will not be granted to remove proceedings of
an inferior court after trial of judgment
therein, as an appeal in such case is the prop-
er remedy. Boron v. Welty, 4 Mo. 250.

Sup. 1883. Under Kev. St. 1879, 6967,
giving an appeal to the circuit court from pro-
ceedings in the county court for the opening
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of a road, certiorari will not He to correct er-

rors in the proceedings which can be correct-

ed on such appeal; it not being contended
that relator was prevented from taking his

appeal by any misfortune, or by any fraudu-

lent or unfair practice of his adversary. -

State ex rel. Baublits v. Nodaway County
Court, 80 Mo. 500.

Sup. Relief by certiorari will be denied

in case the record discloses that relator has

adequate redress by appeal. (1891) State ex

rel. Missouri Pac. Ry. Co. v. Edwards, 10 S.W.

117, 104 Mo. 125; (1000) State ex rel. Kan-
sas & T. CToal Ry. v. Shelton, 55 S.W. 1008,

154 Mo. 070, 50 L. R. A. 70S.

Sup. 1901. Where, on petition of the su-

pervisor of building and loan associations to

dissolve an association, the circuit .judge in

vacation appointed receivers therefor, any or-

ders made by the court thereafter in term

time, though made on the assumption that its

decree in vacation was final, cannot be con-

sidered on certiorari, since it had complete

jurisdiction of the case, and any errors in

such orders were not jurisdictioiial, and could

bo corrected on apj>eal or writ of error.

State ex rel. Ballew v. Woodson, 61 S.W. 252,

101 Mo. 414.

Sup. 1914. A writ of certiorari applied
for by Hie Attorney General issues as a mat-
ter of course if the application shows absence,

excess, or abuse of jurisdiction, or absence of

the right of apj>cal, or lack of any other ade-

quate remedy. State ex rel. Barker v. Wurd-
oman, 3CW S.W. S4SK 254 Mo. 501.

Sup. I91S. Remedy by appeal licld ade-

quate precluding certiorari review of action

of county court in establishing public road.

State ex rel. Combs v. Staten, 1S7 S.W. 42.

See Highways, @=>(>0 in this Digest.

Sup. 1922. As no appeal or writ of error

lies to review the action of the board of edu-

cation when in excess of its jurisdiction,

certiorari is the appropriate remedy to effec-

tuate the purpose of Rev. St. 1919, $, 11472.

State ex rel. Brown v. Board of Education of

City of St. Louis, 242 S.W. 85, 294 Mo. 10G.

Sup. 1925. Certiorari should not ordina-

rily be used as substitute for an appeal or

writ of error. State ex rel. Jacobs v. Trimble,
274 S.W. 1075, 310 Mo. 150.

Sup. 192G. Ccrtlorari will lie to re-

view record as to jurisdictional matters and
errors appearing on face of record which
cannot be reached by appeal or writ of error.

State ex rel. Gentry v. Westhues, 286 S.W.
396, 315 Mo. 672.

App. 1879. Under Act Jan. 24, 1870
(Acts 1S70 [Adj. Sess.] p. 45), providing that,
in all cases of appeal from the final deter-
mination of any case in a county court, such
appeal shall be prosecuted to the appellate
court in the same manner as is now provided
by law for the regulation of appeals from Jus-
tices of the peace to the circuit court, and,
when any cause shall ibe removed into a court
of appellate jurisdiction by appeal from a

county court, such appellate court shall there-

upon be possessed of the cause, and shall pro-
ceed to hear and determine the same anew,
the circuit court has appellate jurisdiction,

and, as the Legislature has provided for the
exercise of this power by appeal, the writ of

certiorari is no longer applicable to review an
order of the court establishing a road, and a

writ, having been improperly issued, was
properly dismissed. Moore v. Bailey, 8 Mo.
App. 15C.

App. 1908. Certiorari is the appropriate

remedy where an inferior tribunal acts with-

out jurisdiction, or in excess of its jurisdic-

tion, or when within its jurisdiction its ac-

tion cannot be reviewed on appeal or writ of
error

; but certiorari cannot be used as a sub-

stitute for api>eal or writ of error, and where
an inferior court has jurisdiction, and its acts
can be reviewed on appeal or writ of error,
certiorari will not lie. State ex rel. Arnold
v. Lichta, 109 S.W. 825, 130 Mo. App. 284.

App. 1909. The remedy by certiorari is

not restricted to cases where no appeal lies,

or where no writ of error may issue; but,
where certiorari is the proper remedy in point
of prom] it ness and completeness, it affords
an adequate remedy for an excess of juris-

diction, or the exercise by an inferior court
or public officer of unauthorized powers.
State ex rel. Sanks v. Johnson, 121 S.W. 780,
138 Mo. App. 3(X>.

App. 1912. Where a motion in the cir-

cuit court, under Rev. St. 1909, 757,'J, for
rule and attachment to compel a justice of
the peace to allow an appeal and return his

proceedings in an action, is denied, the ruling
is reviewable by appeal or writ of error, and
certiorari does not lie. State ex rel. Good-
man & Co. v. Circuit Court of St. Francois

County, 151 S.W. 178, 168 Mo. App. 29.

Certiorari is allowed only when no ap-
peal or writ of error or other available mode
of review is afforded. Id.

Consult Pocket Part for later cases. For explanation, see page ill.
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App. 1027. Certlorari will not lie where
there is remedy by appeal, provided inferior

court had jurisdiction. State ex rel. Shaw
State Bank v. Pfeffle, 293 S.W. 512, 220 Mo.

App. 676.

<=>5 (2). Inadequacy of remedy by appeal
or writ of error.

Sup. 1900. Though Rev. St. 1899, 278,

authorizes an appeal to the circuit court from
an order of the probate court revoking letters

of administration, certiorari to the Supreme
Court will also lie to review such order, where
it was made without jurisdiction, and the

remedy by appeal would not furnish adequate
relief. State ex rel. Hamilton v. Guinotte,
57 S.W. 281, 150 Mo. 513, 50 L. R. A. 787.

Sup. 1024. Writ does not lie merely be-

cause remedy by appeal is inadequate in

some particulars, as in point of -promptness
or completeness. State ex rel. Lunsford v.

Landon, 205 S.W. 529, 304 Mo. 654.

Remedy is adequate, so as to preclude

eertioniri, If errors may -be reviewed on ap-

peal or writ of error, and court will not en-

tertain writ merely as more prompt and less

expensive remedy. Id.

Sup. 1928. Inadequate remedy by ap-

peal or writ of error will not bar certiorari.

State ex rel. Shartel v. Westhues, 9 S.W.

(2d) 012.

. Loss of right to otner remedy.

App. 1877. Insufficiency of remedy re-

sulting only from laches of party, as ground
of relief. See State ex rel. City of St. Louis
v. Raum, 3 Mo. App. 589, memorandum.

App. 1877. Refusal to grant certiorari

after the lapse of time limited by statute for

writs of error. See State ex rel. Stackhouse
v. City of St. Louis, 4 Mo. App. 577, memoran-
dum.

=>7. Recourse to or pendency of other
proceeding;.

Sup. 1925. Writ will lie to quash con-

stable's ouster pending appeal from township
board's judgment vacating office. State ex
rel. Davidson v. Caldweli, 276 S.W. 631, 310
Mo. 397.

Adequacy of remedy by certiorari.

See explanation, page Hi.

. Discretion to grant of writ.

Sup. The writ of certiorari is not one
of right, but is addressed to the sound dis-

cretion of the court. (100J) State ex rel. Fath
v. Henderson, 60 S.W. 1093, 160 Mo. 190;
State ex rel. Gardner v. Hall, 221 S.W. 708,
282 Mo. 425; (1925) State ex rel. Jacobs
V. Trimble, 274 S.W. 1075, 310 Mo. 150; (1928)
State ex rel. McFarland v. Terte, 8 S.W.(2<1)
16.

Sup. 1920. The discretion to grant the
writ of certiorari should be warily exercised
when brought by a single taxpayer, and its

effect would be to nullify the valuation of

property for taxation in this entire city, es-

pecially where the taxpayer had other rem-
edies which would prevent a denial of jus-
tice, if the writ were refused. State ex rel.

Gardner v. Hall, 221 S.W. 708, 282 Mo. 425.

Sup. Writ of certiorari to review record
and judgment of Court of Appeals is one of
discretion. (1921) State ex rel. Berkshire v.

Ellison, 230 S.W. 970, 287 Mo. 654; (1927)
State ex rel. Union Biscuit Co. v. Becker, 293
S.W. 783, 316 Mo. 865, quashing record and
judgment (App. 1925) Spina v. Union Biscuit

Co., 273 S.W. 428.

Sup. 1921. Certiorari is a common-law,
remedial writ and at the instance of a private
party may issue only at the sound discretion
of the court. State ex rel. Plummer v. Gard-
ner, 234 S.W. 53.

App. 1927. Writ of certiorari issues only
on special cause shown to court to which ap-
plication is made, such court being vested
with discretion to grant or refuse it. State
ex rel. Shaw State Bank v. Pfeffle, 203 S.W.

512, 220 Mo. App. 676.

Successive writs or proceeding*.
See explanation, page Hi.

Decisions and proceedings of
courts, judges, and judicial of-
ficers.

Judicial nature of proceed*
ings in general.

Sup. .1925. Act complained of must be ju-

dicial or quasi judicial. State ex rel. David-
son v. Caldweli, 276 S.W. 631, 310 Mo. 397.

App. 1908. A county court, in revoking
the license of a dramshop keeper, on the

charge of not at all times keeping an orderly
house, does not exercise any judicial func-

tion, but, in determining whether or not the

charges against the keeper bring the case
within its jurisdiction to revoke the license,

it exercises judicial power, and if in the ex-

ercise of this function it steps outside the
bounds of its jurisdiction, certiorari lies.

This Digest is compiled on the Key-Number System. For explanation, see page iii.
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State ex rel. Arnold v. Lichta, 109 S.W. 825,
130 Mo. App. 284.

A county court, in revoking a dramshop
license, acts in its character as a court of

record, though it acts us the administrative

agent of the state, and cannot divest Itself

of that character; arid its action is subject
to review on certiornri, where it had no Ju-
risdiction to revoke a license for the cause
alleged, and where it exceeded its jurisdiction.

Id.

App. 1914. Certiorarl does not reach
mere ministerial acts ; and hence, where the

county court in proceedings for the annulment
of a dramshop license acts ministerially and
the proceeding is an investigation rather than
a trial, it is not rovicwuble by certiorari.

Stnte ex rel. Carman v. HOBS, 162 S.W. 702,
177 Mo. App. 223.

It is only in determining its own jurisdic-
tion to act on charges preferred in the pro-
ceeding to annul a dramshop license that a
rounty court acts judicially; and hence it is

only such determination that is reviewable
on certiorari. Id.

App. 1026. Certiorari will only lie for
the review of judicial acts. State ex rel.

Turner V. Penman, 2S2 S.W. 408, 220 Mo. App.
11)3.

^= 13. _ Proceeding* not according to
eonrie of common law.

Sup. 1872. Where a new jurisdiction is

created by statute, and the court or judge ex-

ercising it proceeds in a summary method,
or in a new course different from the com-
mon law, certiorari lies. State ex rel. Lath-
rop v. Dowling, 50 Mo. 134.

<@=>14. Court* and other tribunal*
nbject to review.

Nature of act as determining whether judicial
or semi-judicial function is performed, see'

post, <B21.

Sup. 1822. Where the chancellor has
been of counsel in a cause pending before
him, but refuses to certify the cause to the
Supreme Court, as directed by statute, the

remedy is by a writ of certiorari. Rector
v. Price, 1 Mo. 198.

Sup. 1920. The state board of equaliza-
tion, though its acts are judicial, is not a
"tribunal" within Const, art. 6, 23, limiting
the superintending control of circuit courts
over all inferior tribunals. State ex rel.

Gardner v. Hall, 221 S.W. 708, 282 Mo. 425.

Const, art. C, | 23, limiting control of
circuit courts over certain inferior tribunals,
does not limit the general common-law juris-
diction of circuit courts in certiorari. Id.

The issuance of a writ of certiorari
against the state board of equalization is a
matter within the jurisdiction of the circuit
court. Id.

Sup. 1926. Appellate courts within their

jurisdictions are courts of last resort. State
ex rel. Koenen v. Daues, 288 S.W. 14, quash-
ing writ of certiorari (App.) Koenen v. Ter-
minal Railroad Ass'n, 2SO S.W. 73.

App. 1909. The action of the county
court is under the control of superior courts,
exercised by certiorari. State ex rel. Sanks
v. Johnson, 121 S.W. 780, 138 Mo. App. 306.

Subject-matter.
Sup. Where the statute authorizing a

proceeding makes no provision for review,
certiorari may be maintained for that pur-
pose. (1870) Snoddy v. Pettis County, 45 Mo.
3(51

; (1S72) City of St. Charles v. Rogers, 49
Mo. 530.

Sup. 1896. If orders of the probate court
suspending an executor and appointing an
administrator pending a contest of the will
nre not appealable, they may be reviewed by
certiorari. State ex rel. Alderson v. Moeh-
lenkamp, 34 S.W. 468, 133 Mo. 134.

Sup. 1917. Supreme Court will, on cer-
tiorari, quash judgment of Court of Appeals
in its opinion conflicting with previous Su-
preme Court opinion, but in absence of con-
flict, judgment is not reviewable. State ex
rel. Arel v. Farringtou, 197 S.W. 912. See
Courts, <3=>231(4) in this Digest.

Sup. 3928. Certiorari held proper to re-
view judgment affecting election to be held
before return term for appeal or writ of error.

State ex rel. Shartel v. Westhues, 9 S.W (2d)
612.

Attorney General may attack by certio-
rari judgments affecting powers of secretary
of state in publishing legislative proposals.

Id.

C=16. - Finality of determination.
Cup. 1891. The order of the circuit court

appointing commissioners to determine the
points and manner of crossings and connec-
tions of railways, and to assess the damages,
is interlocutory, and cannot be reviewed by
certiorari, which only lies in case of a final

Consult Pocket Part for later cases. For explanation, see page lii.
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order or judgment to determine the jurisdic-

tion of the lower court State ex rel. Mis-

souri Pac. Ry. Co. v. Edwards, 16 S.W. 117,

104 Mo. 125.

Sup. 1804. Certlorari is not available to

review an interlocutory order of the circuit

court in a proceeding in which it has juris-

diction, before the final determination of such

proceeding, on the alleged ground that the

circuit court had no jurisdiction to make the

order. State ex rel. Walbridge v. Valliant,

27 S.W. 370, 28 S.W. 586, 123 Mo. 524.

App. 1802. A writ of certiorari docs not

lie until the proceedings sought to bo reviewed

are completed, and a final determination had.

State v. Schneider, 47 Mo. App. (i(>0.

App. 1008. Under Rev. St. 1800, 5701

(Ann. St. 1006, p. 2031), giving a mayor and

city council jurisdiction to remove city of-

ficers, such body, in proceedings against re-

lator to impeach him as police judge, entered

findings expressing profound regret that the

evidence showed a lack of those characteris-

tics on relator's part which should mark a

judge, and with such expression of judgment
preferred to let the matter rest. Jh'ld, not a

final judgment, and not reviewable by cer-

tiorari. State ex rel. Kuox v. Selby, 113 S.

W. CS2, 133 Mo. App. 552.

App. 1012. Ccrtioirari reaches only to

cases in which there are tinal orders or judg-
ments. State ex rel. Goodman & Co. v. Cir-

cuit Court of St. Francois County, 151 S.W.

178, 168 Mo. App. 20.

App. 1027. (Vrtiorari must be founded

upon tinal adjudication of matter involved.

State ex rel. Shaw State Hank v. Pfeflle, 203

S.W. 512, 220 Mo. App. 070.

=al7. Particular proceeding* in
civil action*.

App. 1012. Where the face of the record

on certiorari to review proceedings in the

county court shows jurisdiction of the court,

the matter of continuance ordered by such

court is a mere part of the judicial proceed-

ings which the court had a right to deter-

mine, and its action thereon may not be re-

viewed. State ex rel. Farris v. Amick, 142 S.

W. 1104, 161 Mo. App. 13; Id., 142 S.W. 1106,
1107.

Special proceedings,

See explanation, page Hi.

_ Summary proceeding!.

Sec explanation, page Hi.

<=>2O. Act* and proceedings of public
officers and boards and munic-
ipalities.

$=a21. Judicial nature of proceed-
ings in general.

Sup. A county collector made a settle-

ment with the county court, and paid over

the balance found due. Thereafter a newly-
created county court appointed a committee
to examine the collector's accounts, which

committee found that he had failed to collect

a certain sum as penalties. The court, after

directing the collector to pay such amount,
entered judgment against him therefor. Held,
that such proceedings wTere judicial, and that

certiorari would lie. (1870) Snoddy v. Pettis

County, 45 Mo. 361 ; (1872) Owens v. An-

drew County Court, 49 Mo. 372.

Sup. Where the determination of a

question by a board or officer is of a judicial

character, such determination is reviewable

on certiorari. (1871) State, on Petition of

Taylor, v. St. Louis County Court, 47 Mo.

594; (1872) State ex rel. Lathrop v. Dowliug,
50 Mo. 134.

Sup. 100!). The courts can review the

authority of a mayor and city council on writs

of certiorari. State ex rel. McEntee v.

Bright, 123 S.W. 1057, 224 Mo. 514, 135 Am.
St. Kep. 552, 20 Ann. Cas. 955.

Sup. 11)11. Itev. St. 1909, 3674, pro-

viding that, when the county seat of a coun-

ty lias been destroyed by the erosion of the

banks of any river, the county court may
select a suitable county seat where all courts

of the county shall be held, etc., excludes the

theory of the existence of power to establish

a temporary county seat where the courthouse

has been destroyed by fire, and there are no
suitable buildings at the county seat, but the

act of the county court in removing the of-

fices and records to another place on such

grounds is not judicial and is not reviewable

on certiorari; "judicial action" being an ad-

judication on the rights of the parties brought
before the court by notice or process and on
whose claim some decision or judgment is

rendered. State ex rel. Powell v. Khorklce,
1 H S.W. 614, 237 Mo. 460.

Sup. 1925. "Exercise of judicial func-

tion,';" defined. State ex rel. Davidson v.

Caldwcll, 276 S.W. 631, 310 Mo. 397.

Nature of act determines whether Ju-

dicial or semijudicial function is performed.
Id.
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. Discretionary acts.

Sup. 1809. The action of a county court

in subscribing to railroad stock and Issuing

bonds for payment thereof is a discretionary,

and not a Judicial, proceeding, and therefore

not the subject of a review by writ of certio-

rari from the appellate court. In re Saline

County Subscription, 45 Mo. 52, 100 Am. Dec.

387.

$=>23. _ Legislative acts and ordi-
nances.

Sup. IDiiO. Action of judge of county

circuit court fixing boundaries of a drainage

district under a petition asking that bound-

ary linos of a district incorporated under Acts

1013, pp. 232-207, be extended is a legislative

act, nnd not subject to review by writ of cer-

tioruri ; the mere fact that lands of relators

are incorporated thereby in no manner affect-

ing their rights so long as their property has

neither been benefited or damaged. State ex

rel. Muiiion v. Dawson, 1225 S.W. 97, 284 Mo.

400.

Sup. 1020. Certiorari /K'/d not proper

remedy to prevent expenditure of city funds

for expenses of referendum election on ordi-

nniiciv Hawkins v. City of St. Joseph, 281

S.W. 420.

@==>24. Executive and ministerial
acts in general.

Sup. 1011. The action of a county court

in providing a suitable place for the recorder

of deeds as authorized by Rev. St. 1000.

I0;uir, is not judicial, but administrative,

and an order directing the recorder to remove

his office and records because the courthouse

at the county seat has been destroyed by fire,

and there is no suitable building at the coun-

ty seat in which to keep the office, is not re-

viewable on certiorari, whether the statute

under which the court acted is valid or not.

Slate ex rel. Powell v. Shocklee, 141 S.W. 614,

287 Mo. 400.

<=25. Appointment or removal of
officers.

Sup. 1807. The appointment of a board

that has charge of institutes where teachers

for the public schools are trained and licensed

is a matter of such public concern as to be

cognizable by certiorari on the relation of the

attorney general. State ex rel. Attorney Gen-

eral v. Harrison, 41 S.W. 071, 43 S.W. 867,

141 Mo. 12.

Acts 1803, p. 255, 10, requiring the coun-

ty court "to appoint, by and with the advice

of the county commissioners," two members

of the institute board, calls for the perform-
ance of ministerial acts only, and hence the

making of an appointment thereunder is not

rcviewable by certiorari. Id.

Sup. 1007. Where relator was removed
from his office of chief state grain inspector
without being served with a copy of the

charges and without a reasonable previous
notice of hearing and an opportunity to have
counsel or summon witnesses, the order of re-

moval was without jurisdiction and was re-

viewable on certiorari, no other proceeding
for review having been provided. State ex

rel. Tedford v. Knott, 105 S.W. 1040, 207 Mo.
167.

Sup. 1014. The action on the county
court of a county in removing a memb?r of

the county highway board is reviewahle on

certiorari, where there is no statutory right

of appeal, or writ of error, or other remedy,
or where the court's action was beyond its ju-

risdiction, as defined by Const, art. 6, $S 1, 36.

State ex rel. Flowers v. Morehead, 10." S.W.

746, 256 Mo. 6S3.

Sup. 1025. Removal from office of consta-

ble by township board of trustees subject to

review in certiorari. State ex rel. Davidson
v. Taldwell, 276 S.W. 631, 310 Mo. 397.

Audit and payment of claims.

Sup. 1870. The auditing of a demand
against the county is not a judicial proceed-

ing to review which certiorari can be issued.

Phelps County v. Bishop, 46 Mo. 68.

. Grounds in general.

Sup. 1003. Under Const. Amend, art. 6,

8, defining the jurisdiction of the Courts of

Appeals, and excluding the cognizance of con-

stitutional questions therefrom, where au

opinion of the Court of Appeals shows that in

reaching its decision no constitutional ques-
tions were considered or involved, and it does

not appear that the court in any way exceeded
its jurisdiction, as defined in the Constitution,
certiorari will not lie to review its decision.

Slate ex rel. llobart v. Smith, 73 S.W. 211, 173
Mo. 308.

While, under Const. Amend, art. 6, 8, the

Supreme Court has a superintending control

over the Courts of Appeals, and the power to

issue writs of mandamus, quo warranto. and

certiorari, and to hear and determine the

same, certiorari brings up only the record, and

jurisdictional defects apparent therein, and
will not lie to review a judgment of the Court

of Appeals on the merits. Id.
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Sup. 1024. Writ of certiorari performs
same office in Missouri as at common law, and
is applicable, where court to which directed
has no Jurisdiction, or acts in excess or abuse
of its jurisdiction, or there is no remedy by
ai>peal or writ of error. State ex rel. Luns-
ford v. Landon, 265 S.W. 529, 304 Mo. 654.

<=a28. Want or excess of Jnrisdiotiom.

<&=>28 (1). In general.

Sup. 1891. Certiorari is the proper writ
on which to inquire into the jurisdiction of
the lower tribunal or officer. State ex rel.

Missouri Pac. Uy. Co. v. Edwards, 16 S.W.
117, 104 Mo. 125.

Sup. 1925. Writ will lie where attempt
to exercise unauthorized powers is evident.
State ex rel. Davidson v. Caldwell, 276 S.W.
631, 310 Mo. 397.

Sup. 1929. Certiorari lies where court
either has no jurisdiction or acts in excess
of jurisdiction. State ex rel. Barlow v. Holt-

camp, 14 S.W.(2d) 646.

App. 1908. A writ of certiorari is not
confined to cases where there is an entire want
of jurisdiction, but may be resorted to where,
having jurisdiction, the tribunal makes an or-

der exceeding its powers, but not to cases
when no order is made. State ex rel. Knox v.

Selby, 113 S.W. 682, 133 Mo. App. 552.

App. 1909. Certiorari is the proper rem-

edy to restrain inferior courts or public offi-

cers when they act in excess of their jurisdic-
tion. State ex rel. Sanks v. Johnson, 121 S.

W. 780, 138 Mo. App. 306.

App. 1914. The purpose of the writ of

certiorari is to bring up the records of inferior

tribunals, such as county courts, to determine
whether they have acted within their juris-
diction.- State ex pel. Rippee v. Forest, 162 S.

W. 706, 177 Mo. App. 245.

App. 1926. The chief purpose of the writ
of certiorari is to keep inferior courts with-
in the bounds of their jurisdiction. State ex
rel. Turner v. Penman, 282 S.W. 498, 220 Mo.
App. 193.

(8). Decision* and proceeding* of
court*, jndffe* and Judicial officer*.

Sup. 1890. Where the lower court con-

fessedly has jurisdiction of the cause, an ap-

plication for certiorari will be denied, as it

only reaches jurisdictional errors in the rec-

ord. State ex rel. Teasdale v. Smith, 14 S.W.
108, 101 Mo. 174, following (1876) Hannibal &
St. J. R. Co. v. State Board, 64 Mo. 294.

Sup. 1890. A writ of certiorari from the

Supreme Court to the judges of the Kansas
City Court of Appeals will not be granted to

review a case in which that court had juris-
diction. State ex pel. Teasdale v. Smith, 14
S.W. 108, 101 Mo. 174.

Sup. 1903. The writ of certiorari may be
resorted to, not only in cases where it is al-

leged that the lower court is absolutely with-
out any jurisdiction whatever, but it also may
peach and afford a remedy in cases where such
court has jurisdiction, but undertakes to ex-

ercise unauthorized powers. State ex rel.

Scott v. Smith, 75 S.W. 586, 176 Mo. 90.

Sup. 1917. Supreme Court will quash
record of Court of Appeals on certiorari

where amount involved exceeded its jurisdic-

tion, regardless of whether it followed the last

decisions of the Supreme Court. State ex rel.

Long v. Ellison, 199 S.W. 984, 272 Mo. 571,

quashing record in Court of Appeals Clark v.

Long, 196 S.W. 409.

App. 1916. Failure of Court of Appeals
to follow ruling of Supreme Court, as required
by Const. Amend. 1884, 6, held a jurisdic-
tlonal excess which the Supreme Court on cer-

tiorari may remedy by quashing the judgment
of the Court of Appeals. Iba v. Chicago, B.
& Q. R. Co., 182 S.W. 135, 192 Mo. App. 297.

$s28 (3). Acta and proceeding of public
officer* and board*.

App. 1916. Though board of arbitration,
convened by county superintendent of schools
to settle boundary changes affecting school

districts, is not required to make record of

proceedings other than its finding, certiorari

will lie to review and set aside its proceedings
for lack of or excessive exercise of jurisdic-
tion. State ex rel. King v. Moreland, 189 S.

W. 602.

Error* and irregularities.

Sup. 1910. Certiorari is not limited to

reviewing questions of jurisdiction, but lies

to review any error appearing on the face of

the record which cannot be reached by ap-

peal or writ of error. State ex rel. Iba v.

Mosman, 133 S.W. 38, 231 Mo. 474.

Sup. 1914. Under Const, art. 6, 6, and
Amendment of 1884, 8, the Supreme Court
will on certiorari quash a judgment of a court
of appeals, where it refused to follow the last

previous rulings of the Supreme Court.
State ex rel. United Rys. Co. v. Reynolds, 165
S.W. 729, 257 Mo. 19, quashing cortiorari

(1913) Nelson v. United Rys. Co. of St. Louis,
158 S.W. 446, 176 Mo. App. 423.
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App. 1009. An inferior tribunal or offi-

cer having jurisdiction to act, and invested

with discretionary powers, cannot be con-

trolled by certiorari by a superior tribunal,

however improperly the discretionary power
has horn exccised, but an inferior court has
no unrestrained discretion to act in matters
over which it has no jurisdiction. State ex
rel. Sanks v. Johnson, 121 S.W. 780, 138 Mo.

App. 300.

=a31. Defence! and grounds of opposi-
tion.

See explanation, page Hi.

<8=>32. Bight of review.

s33. Persona entitled.

$=38 (1). In general.

Sup. 1914. Where relator sued two rail-

road companies for injuries resulting in the

death of a passenger and during the trial dis-

missed as to one of the defendants for a fail-

ure to prove a cause of action, the rights of
the railroad companies inter He became imma-
terial, and relator had no interest in such is-

sue. State ex rel. Mersereau v. Ellison, 168
S.W. 744, 200 Mo. 129.

). Decision* and proceeding^ of
vonrtM, judire and Jndlelal offleerM.

Sup. 1917. Where mandamus is award-
ed against a probate jiulge to require appoint-
ment of an individual as an administrator,
the judge is such an interested party that he
may bring certiorari to review the order.

State ex rel. Thompson v. Nortoni, 191 S.W.
429, 269 Mo. 562.

<g=>38 (3). Act* and proceeding of public
officers and board n and mnnicl-

palltieM.

App. 1908. A resident and owner of ani-

mals has such a personal interest as entitles

him to apply for a writ of certiorari to review
the election on a proposition to restrain ani-

mals from running at large. State ex rel.

Martin v. Wilson, 108 S.W. 128, 129 Mo. App.
242.

$=34. Estoppel or waiver.

Sup. 1920. Where plaintiff consented to

remittitur required by the Court of Appeals
as condition to affirmance of a judgment in

his favor, he cannot, on defendant's applica-
tion for certiorari to quash the decision on the

ground of conflict with opinions of the Su-

preme Court, attack the requirement as to re-

mittitur. State ex rel. St. Louis, I. M. & S.

R. Co. v. Reynolds, 226 S.W. 564, 286 Mo. 204,

modifying opinion, Schulz v. St. Louis, I. M.
& S. Ry. Co., 223 S.W. 757.

H. PROCEEDING* AND DETER-
MINATION.

6=35. Jurisdiction.

Sup. 1872. Proceedings for a certiorari
must he commenced in the circuit court, un-

less, for special reasons, complete Justice can-
not bo done, in which case proceedings may
be commenced in the Supreme Court Owens
v. Andrew County Court, 49 Mo. 372.

Sup. 1873. Under Act 1859 (Sess. Acts
1S59-60, p. 10) the clerk of the Kansas City
court of common pleas has authority to issue
writs of certiorari. Hopkins v. Seiger, 53 Mo.

Sup. 1876. The Supreme Court having
no Jurisdiction to review the Judgment of an
inferior court in a contest of the election of an
officer, other than a state officer, it cannot
assume such Jurisdiction by certiorari. Brit-
ton v. Steber, 62 Mo. 370.

Sup. 1803. Where, on application to tine

Supreme Court for a writ of certiorari, it

appears that the circuit court had the power
to issue the writ as prayed for, and that the
cause was not one of more than ordinary im-

portance, the writ will toe denied. State ex
rel. Brenmm v. Walbridge, 22 S.W. 883, 116
Mo. 656.

Sup. 11)14. A Judge of the Supreme
Tourt may, under Const, art 6, 8, Amend-
ment of 1884, issue in vacation certiorari to

a court of appeals to quash its Judgment-
State ex rel. United Rys. Co. v. Reynolds, 165
S.W. 729, 257 Mo. 19, quashing certiorari

(1913) Nelson v. United Rys. Co. of St Louis,
158 S.W. 446, 176 Mo. App. 423.

Sup. 1920. Proceedings for certiorari

should -be commenced in the circuit court un-
less for Bpeclal reason complete justice can-
not be done, in which case the proceedings
may be commenced in a Court of Appeals or
in the Supreme Court. State ex rel. Gardner
V. Hall, 221 S.W. 708, 282 Mo. 425.

A writ of certiorari directed against the
state board of equalization cannot be con-
sidered a transitory action. Id.

A writ of certiorari directed to the state
board of equalization comprehends all the
essential elements of a suit, a moving and an
adverse party, and the necessity of a decision

determining the issue, and may be classified
as n suit within the meaning of the venue
statute (Rev. St 1909, 1751), though it is not
a "suit" in the ordinary acceptation of the
term. Id.

Consult Pocket Part for later cases. For explanation, see page Hi.
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The writ of certiorari, though not an or-

dinary summons, performs the same office,

and each requires the act of a court to render

it effective under Const art. 6, 38, so that

the proceeding may be considered as a "suit

commenced by summons" to which ithe venue

statute (Kev. St. 1000, 1751) applies, though
an ordinary summons is directed to the officer

under section 1750. Id.

Under Const, art. 10, 18, and Rev. St.

1000, c. 117, art. 4, the state board of equaliza-

tion resides and can be found only in .the state

capital, so that certiorari can .be brought

against it only in that county, under Rev. St.

1009, 1751, requiring suits to be brought in

the county where defendant resides or where

plaintiff resides and the defendant may be

found. Id.

Certiorari questioning the validity of the

action of the "board of equalization in fixing

the value of property for purpose* of taxa-

tion is not a suit whereby title to roal ostaite

may be affected, or for the enforcement of the

lien of a special tax bill thereon, and there-

fore cannot be brought within the county
where the property taxed is located, under

Rev. St. 10<)0, $ 1753, as amended by Laws
1015, p. 224. Itl.

Though cortiorari to review an order of

the state board of equalization, equalizing as-

sessment of property for taxation, is, correct-

ly Awaking, a local action, it accrues, not at

the place of the taxjKiyer's residence or the

location of the property equalized, but at the

state capital where the board sat and made
the order complained of. Id.

Since the officers constituting the board
of equalization are the executive beads of de-

partments of the state government, whose du-

ties require their presence at the capital,

circuit courts elsewhere should not grant cer-

tiorari against them, requiring their attend-

ance in other places to the interference with
their duties and the prejudice of the public
welfare. Id.

Presentation of objections and
exceptions in original proceed-
ing.

Sup. 1014. Where, in an action by a
common laborer for personal injuries confin-

ing him to bed for more than three weeks,
there was no evidence of value of his time

lost, a judgment of the Court of Appeals af-

firming tine judgment for plaintiff on a verdict

rendered under instructions authorizing a

finding for time lost would not l>e quashed as

conflicting with prior decisions of the Su-

preme Court, in the absence of any requested
charge limiting a recovery to nominal dam-
ages for loss of time. State ex rel. United

Kys. Co. v. Reynolds, 165 S.W. 720, 257 Mo.
10, quashing certiorari (1013) Nelson v. Unit-

ed Kys. Co. of St. Ix>uis, 158 S.W. 440, 170.

Mo. App. 423.

Sup. 1020. Contentions not presented to.

or decided by the Court of Appeals cannot be
made the basis of a ruling quashing its record
on cortiorari, on the ground its opinion is in

conflict with controlling decisions of the Su-

preme Court. State ex rel. City of St. Joseph
v. Ellison, 223 S.W. 071, quashing certiorari

(App. 1010) Bradford v. City of St. Joseph, 214
S.W. 2S1.

Sup. 1023. An alleged error not assigned
or considered by the Court of Appeals cannot
l>o reviewed by the Supremo Court on certio-

rari. State ex rel. Shaw Transfer Co. v.

Trimble, 1*50 S.W. 3S4, quashing certiorari

(App. 1022) Burke v. Shaw Transfer Co., 243
S.W. 440.

<=37. Parties.

Sup. 102.~>. Party or parties defendant

prerequisite to issuance of writ. State ex
rel. Jacobs v. Trimble, 274 S.W. 107.1, 310 Mo.
150.

Court held without power to issue writ
where relator deceased when writ applied lor.

Id.

Sup. 102,"). Township not necessary par-
ty to proceedings to quash ouster of constable
and appointment of succc.-sor by township
board. State ex rel. Davidson v. Caldwell,
27(5 S.W. (.31, 310 Mo. 307.

App. 1M)7. A writ of certiorari cannot
be directed to an ex-official, after be has part-
ed with the record sought to be brought up.
Sin to ex rel. Clark v. Souders, (10 Mo. App.
472.

<=38. Time of taking proceedings.
C=a39. In general.

Sup. 1027. Delay or four months after
order removing cause to federal court, before

applying for writ, of certiorari did not pro-
elude granting of writ, where no injustice re-

sulted. State ox rel. Hancock v. Falkcnhain-

er, 201 S.W. 466, 3KJ Mo. 051.

Sup. 1027. Timeliness of application for
cortiorari on ground of illegality of Court of

Appeals' actions as constituted was foreclosed

by is uaiico of writ. (Per Walker, C. .!., and
Graven, J.) State ex rel. Allen v. Trimble,.
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207 S.W. 378, 317 Mo. 751, quashing record

(1026) Allen v. Best, 279 S.W. 728, 220 Mo.

App. 1041.

Court of Appeals' contravention of Su-

premo Court ruling by proceeding with one

regular judge and special judge agreed on by

parties held timely raised in petition for cer-

tiorari. (Per Walker, C. J., and Graves, J.)

Id.

Sup. 1027. Timely application must be

made to Court of Appeals for stay of mandate

pending application for certiorari for conflict

of decisions. State ex rel. Al. G. Barnes

Amusement Co. v. Trimble, 300 S.W. 1004,

818 Mo. 274.

4^=a4O. - Constitutional and statutory
limitations.

Sup. 11)21. Under Rev. St. 1010, 1520,

requiring the clerk of the Supreme Court to

certify a copy of the opinion to the circuit

court, within 30 days after filing, made ap-

plicable tx> the Oourt of Appeals by Const.

art. (, 15, :M) days after t'he denial of a re-

hearing is, in ordinary cases, a reasonable

time for aggrieved parties to apply to the Su-

preme Court for <i writ of certioraTi. State

ex rel. Berkshire v. Ellison, 230 S.W. 070. 287

Mo. 054.

Laches.

Sup. 1021. Where an application for a

writ of certiorari to review a judgment of the

Court of Appeals was made more than a year

after the opinion of the Court of Appeals

was handed down, more than nine mouths

after the denial of a rehearing, and some sev-

en mouths after the mandate had gone down
and been acted, upon by the entry of the judg-

ment directed by the Court of Appeals, and

though it was claimed that the delay was due

to an attempt by mandamus to compel the

writing of the opinion below so as to state

the faots, the .application was barred by
laches. State ex rel. Berkshire v. Ellison, 230

S.W. 070, 287 Mo. 654.

As to laches in 'applying for certiorari to

review an opinion of the Oourt of Appeals,

the opinion was not a finality until after a
motion for re-hearing was overruled, but there-

after it was a finality so far as that court was

concerned, unless it changed its opinion and

judgment of its own motion. Id.

A iparty aggrieved by a judgment of the

Oourt of Appeals should be granted reason-

able time to apply to the Supreme Court for

a writ of certiorari and procure a ruling of

that court thereon if notice Is given of the de-

sire to apply for such writ. Id.

Sup. 1025. Defendant in divorce action
who took no steps to procure setting: aside of
decree or review thereof until the term of
court at which decree wa rendered had
passed, and until after remarriage of plain-
tiff, was guilty of such laches as to preclude
relief on original certiorari in Supreme Court.

State ex rel. Kennedy v. Hogan, 267 S.W.
610, 306 Mo. 580.

Sup. 3025. Application for certiorari not

delayed too long when within 30 days of over-

ruling motion for rehearing. State ex rel.

Scott v. Trimble, 272 S.W. 06, 308 Mo. 123,

quashing record (1024) State ex rel. and to

Use of Clinkscales v. Scott, 261 S.W. 680, 216
Mo. App. 114.

Sup. 1027. Generally, mere lapse of

time will not preclude granting writ of cer-

tiorari. State ex rel. Hancock v. Falken-

hainer, 201 S.W. 406, 316 Mo. 651.

Sup. 1027. Application in Court of Ap-
peals for certiorari for conflict of decisions,
filed more than 30 days after overruling mo-
tion for rehearing, held too late, notwithstand-

ing motion to certify case to Supreme Court.
State ex rel. Al. G. Barnes Amusement Co.

V. Trimble, 300 S.W. 1064, 338 Mo. 274.

Petition or other application.

(%) Authority or competency to
muice.

Sup. 1025. Certiorari is a discretionary
writ and application must be made for it.

State ex rel. Jacobs v. Trimble, 274 S.W. 1075,
310 Mo. 150.

Formal reqnUlte* In general.

8cc explanation, paoc Hi.

. Signature and verification.

Sec explanation, page Hi.

Sufficiency of
general.

allegation* In

Sup. 1015. The issuance of an order and
notice to show cause why a writ of certiorari

should not issue held not to prevent refusal
of the application for the writ if a proper
showing be not made. State ex rel. McCor-
mack v. McPheetors, 17S S.W. 761.

Sup. 3015. Under rules 13, 35 (160 S.W.

ix, xii), enough of tihe record necessary to

present the podnt for the decision must, on
certiorari to quash a judgment of a Court of

AIUMWIA, be presented In printed abstract.

State ex rel. Pedlgo v. Robertson, 181 S.W,,
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9S7, dismissing oortiorari State v. Pedigo, 176

S.W. 536, 190 Mo. App. 293.

Sup. 1924. Certiorari will be denied, un-

der rule 34 of the Supreme Court, where cases

cited in petition show no rule of law conflict-

ing, on facts before it, with decision of Court

of Appeals sought to be quashed. -State ex

rel. Smith v. Allen, 207 S.W. 843, quashing
certiorari (App.) Smith v. Donk Bros. Coal &
Coke Co., 260 S.W. 545.

Sup. 1927. Certiorari petition alleging

illegality of Court of Appeals' actions and

supporting suggestions urging contravention

of Supreme Court ruling in case not cited in

petition held sufficient (Supreme Court rule

34). (Per Walker, O. J., and Graves, J.)

State ex rel. Allen v. Trimble, 297 S.W. 378,

317 Mo. 751, quashing record (1926) Allen v.

Best, 279 S.W. 728, 220 Mo. App. 1041.

App. 1917. Conclusions in petition for

writ of certiorari that certain matters lire

insufficient, or improper, or void, or illegal

should be accompanied by allegalions show-

ing wherein or why matters complained of

were improper. State ex rel. Morrison v.

Sims, 201 S.W. 910.

<@=>42 (4). Allegations of error.

Sup. 1919. On certiorari to quash the

opinion and judgment of a Court of Appenls
as in conflict with previous decisions of the

Supreme Court, relutor assumes the burden to

point out previous opinions of the Suipreme

Court impugned by the alleged conflicting de-

cision of the Court of Appeals. State ex rel.

Kansas City Theological Seminary v. Ellison,

216 S.W. 967.

Sup. 1922. Supreme Court Rule 34 (228

S.W. x), requiring that the petition for a writ

of certtorari to quash the Judgment of a Court

of Appeals for (failure to follow the last con-

trolling decisions of the Supreme Court shall

concisely set out the isue presented to the

Court of Appeals, and show how the conflict-

ing ruling arose, does not require a statement

of the facts in the case, tout merely requires

a statement of the issues presented by the

Court of Appeals, the rulings thereon, and

wherein and in what manner the rulings con-

flict with the decisions of the Supreme Court.

State ex rel. Nafziger Baking Co. v. Trim-

ble, 247 S.W. 146.

(5). Exciiainff failure to appeal.

See explanation, page tit.

s42 (6). Affidavit of merits and mood

See explanation, page Hi.

=42 (7). Records or exhibit*.

Sup. 1915. On certiorari to quash a

Judgment of one of the Courts of Appeals, the

opinion of the Court of Appeals, as well as

its entries and judgment, are part of the rec-

ord, and where not contained in a printed ab-

stract, as required by Supreme Court rules

13, 35 (169 S.W. ix, xii), the writ must be dis-

missed. State ex rel. Pedigo v. Robertson,
181 S.W. 987, dismissing certiorari State v.

Pedigo, 176 S.W. 556, 190 Mo. App. 293.

<=42 (8). Defect* and objection*.

Sup. 1911. Where respondents in certio-

rari made a return without objecting to the

want of sufficient interest of rehitors to main-

tain the proceedings, and relators moved for

judgment on the pleadings, respondents un-

der Rev. St. 1909, 1804, waived the question
of relators' interest in the proceedings, though
the motion for judgment is treated as a gen-
eral demurrer searching the whole record and
at tiieking the first fatal defect. State ex rel.

Powell v. Sliocklee, 141 S.W. 614, 237 Mo. 460.

Sup. 1927. Court of Appeals' jurisdic-

tion must be determined on certiorari, despite

ordinarily fatal irregularities in presentation
of application. (Per Walker, C. J., and

Graves, J.) State ex rel. Allen v. Trimble,

297 S.W. 378. 317 Mo. 751, quashing record

(192G) Allen v. Best, 279 S.W. 728, 220 Mo.

App. 1041.

). Amendment.

See explanation, page Hi.

$=43. Bond or other eourlty and pay-
ment of ooiti and feet.

See explanation, page iii.

$=>44. Allowance and issuance of writ.

Sup. 1873. Under Sess. Acts 1859-60, p.

10, the clerk of the Kansas City court of com-

mon pleas has authority to issue writs of cer-

tiorari. Hopkins v. Seiger, 53 Mo. 232.

Sup. 1900. After a writ of certiorari has

been issued, and the record of the inferior

court has been certified in response thereto, it

is too late for the court to then determine

whether the writ was awarded in the proper
exercise of its discretion. State ex rel. Ham-
ilton v. G-uinotte, 57 S.W. 281, 156 Mo. 513,

50 L. R. A. 787.

Sup. 1914. Judge of Supreme Court may
issue in vacation certiorari to court of ap-

peals to quash its judgment State ex rel.

United Rys. Co. v. Reynolds, 165 S.W. 729.

See Certiorari, $=>35 in this Digest.
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Sup. 1025. Proceeding commenced by

filing petition or application in proper court.

State ex rel. Jacobs v. Trimble, 274 S.W.

1075, 310 Mo. 150.

Sup. 1025. Irregularity of issuance waiv-

ed by adoption or recognition of writ by court

and parties throughout proceeding. State ex

pel. Davidson v. Caldwell, 270 S.W. 631, 310

Mo. 307.

. Form and requisite* of writ.

Sup. 1027. On certiorari to Court of Ap-

peals, Supreme Court may regulate command
of writ in accordance with purpose. State

ex rel. Union Biscuit Co. v. Becker, 203 S.W.

7S3, 316 Mo. 865, quashing record and judg-
ment (App. 1025) Spina v. Union Biscuit Co.,

273 S.W. 428.

$=a46. Service of writ or notice of pro-
oeeding.

Sup. 1020. The writ of certiorari should

be served by an officer charged by law with

the execution of process the same as the sum-

mons, which is repeatedly termed -an original

writ by Kev. St. 1901>, c. 21, art. 4, State ex

rel. Gardner v. Hall, 221 S.W. 70S, 282 Mo.
425.

Supersede*! or stay of proceed-
ing!.

Sup. 11)21. The filing of an application

to the Supreme Court for a writ of certiorari

and the granting of the writ thereon stays

all further proceedings in the Court of Ap-

peals. State ex rel. Berkshire v. Ellison, 230

S.W. 070, 287 Mo. 054.

App. 1802. A writ of certiorari, issued

by the circuit court to the county court, pend-
ing applications for dramshop licenses, to re-

move the proceedings on such applications,
does not operate to stop further proceedings,
and the members of the county court are not

guilty of contempt in issuing licenses after

the issuance of the certiorari. State v.

Schneider, 47 Mo. App. 060.

=48. Return and record.

4=949. _ In general.

Sup. 1910. The return to certiorari is

confined to the record called for by the writ,

and the only duty devolving on the court to

which the writ is addressed is to send up the

record called for, the validity of which will be

adjudged 'by what it shows on its face. State
ex rel. Attorney General v. Patterson, 129 S.

W. 894, 229 Mo. 364.

Sup. 1925. Filing of return to writ by
respondents waives defects in issuance.

State ex rel. Davidson v. Caldwell, 276 S.W.

631, 310 Mo. 397.

Sup. 1927. On failure to file printed ab-

stract of record, proceedings for certiorari to

review opinion of Court of Appeals cannot be
considered (Supreme Court Rules 11-13, 33).

State ex rel. Egan v. Trimble, 291 S.W. 468.

Supreme Court rules, requiring filing of

abstract of record on certiorari to Court of

Appeals, cannot be waived (Supreme Court
Rules 11-13, 33). Id.

Sup. 1927. Return to writ of prohibition
has no place on certiorari to review Court of

Appeals record (Const. Amend. 18S4, 8).

State ex rel. Johnson v. Arnold, 2!)7 S.W. 59,

317 Mo. 858.

App. 1927. Only return that can be made
to writ of certiornri is record called for by
writ itself. State ex rel. Shaw State Bank
v. Pfeffle, 293 S.W. 512, 220 Mo. App. 676.

<g=>5O. Scope and content* of record
or transcript.

Sup. 1875. The writ of centiorari merely
brings up the record and proceedings of the

lower court. Rogers v. Clinton County Court,
60 Mo. 101.

Sup. 1S96. That petitioner, on certiorari,

is permitted to read in evidence, without ob-

jection from a so-called bill of exceptions,

signed by the members of the board, and pur-

ix>rting to contain the evidence adduced by
him before it, and its action thereon, does not
make it part of the record. Rlocklock v.

Board of Equalization of Gentry County, 36
S.W. 1132.

Sup. 1905. The writ of certiorari brings

up only the record proper of -the tribunal to

which it is addressed, and does not bring up
the evidence on which the judgment of that
tribunal is founded. State ex rel. Bentley v.

Reynolds, 89 S.W. 877, 190 Mo. 578.

Sup. 1907. Certiorari to quash the rec-

ord of a city board of health, declaring a man-
ufacturing plaint a nuisance, brings up for
review only the record proper, and does not

bring up the evidence, and the court cannot
determine whether the evidence justified the
conclusion of the board in adjudging the plant
a nuisance. State ex rel. Parker-Washington
Co. v. City of St. Louis, 305 S.W. 748, 207 Mo.
354, 123 Am. St. Hep. 376.

Sup. 1915. On certiorari to Court of Ap-
peals, opinion below held conclusive that facts

warranted instruction, but whether the peti-
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tion warranted it should be determined from
the petition ; it being as much a part of the
record as the opinion. State ex rcl. National

Newspapers' Ass'n v. Kllison, 170 S.W. 11.

Sup. 191G. Where opinion of Court of

Apipesils exjpressly referred to order of ipub-
lication of city's ordinance and made it basis

of distinct holding, order of publication was
incorporated in opinion and was to be treated
and examined on certiorari fts part of it.

State ex rel. Hayes v. Ellison, 191 S.W. 40.

Sup. 1020. In oortiorari to review the

opinion of a Court of Appeals, reference in the

opinion to a written document in the case,
such as a pleading or an instruct ion, makes it

a much a part of Hie oipinlon as if fully writ-

ten out therein, and the iictition. may be con-

sidered in full. State ex nil. Kansas City v.

Ellison, 220 S.W. 4!)S, 2S1 Mo. 007, quashing
record of Court of Api>eals (Aipip. 1010) Bar-
nett v. Kansas City, 214 S.W. 24O.

Sup. 1D22. In eertiorari to review opin-
ion of the Court of Aivpeuls, where there was
reference in the opinion to an instruction

which is not set out in the retard before the

Supreme Court, the record before the Court
of Appeals may be looked to nnd the instruc-

tion ('xaminod. State ex rel. Vogt v. Reyn-
olds, 1244 S.W. !)20, 205 Mo. 375, quashing
record (App. 1020) Vogt v. United llys. Co.

of St. Louis, 2L'0 S.W. 75.

Sup. 1023. On eertiorari to quash the
record of the Court of Appeals on the ground
that its decision construing an insurance poli-

cy was contrary lo prior decisions of the Su-

preme C'burt. when* the decision of the Court
of Appwils referred to and quoted freely from
the policy and by-laws of the insurance com-

pany, the contract and by-laws were there-

by drawn into the opinion by reference and
were for consideration by the Supreme Court
as it" they had been written into it in full.

State ex rel. Western Automobile Ins. Co. T.

Trimble, 210 S.W. 002, 207 Mo. OHO.

Sup. 3023. On eertiorari to review the

judgment of a Court of Appeals, written docu-
ments referred to in the nppellate court's

opinion are considered to be within the opin-
ion as fully as if written out therein, and are
to ibe examine:! as part of opinion under re-

view. State ex rel. Seibel v. Trimble, 253 S.

W. 215. 200 Mo. 1G4, quashing eertiorari

(Api>.) Price v. Seibel, 253 S.W. 212.

Sup. 1023. The Supreme Court, after it

acquires jurisdiction of an alleged conflict

case, may refer to incorporated matter con-

tained in the opinion of the Court of Api>eals,
for the details of the case in that court.

State ex rel. Vulgamott v. Trimble, 253 -S.W.

1014, 300 Mo. 02, quashing opinion (App. 1022)
Vulgamott v. Payne, 245 S.W. 502.

Sup. 1024. On eertiorari to quash rec-

ord of Court of Appeals, on ground of con-
flict with -decisions of Supreme Court where
that court in its opinion referred to a cross-

fbill, Supreme (\>urt is authorized to look at
cross-bill as shown in the record. State ex
rel. John Hancock Mut. Life Ins. Oo. erf Bos-
ton v. Allen, 2(57 S.W. S32, 300 Mo. 107, quash-
ing writ of certiorari (Ai>j>. 1023) Cradick v.

John Hancock Mut. Life Ins. Co. of Boston,
Mass., 250 S.W. 501.

Sup. 3025. Record in certiorari to quash
opinion of Court of Appeals should contain
only petition, exhibits, and subsequent pro-

ceedings. State ex rel. Missouri Gas & Elec-

tric Service Co. v. Trimble, 271 S.W. 43, 307
Mo. 530.

Sup. 1025. Any instrument referred to

in opinion of Court of Api>eals becomes part
of record to bo considered by Supremo Court.

State ox rel. Hirsch v. Allen, 274 S.W. 353,

dismissing certiorari (App. 1024) Slate v.

Hirsch, 200 S.W. 557.

Sup. 1020. On certiorari to quash opin-
ion of Court of Appeals as contravening con-

trolling decision of Supremo Court, opinion
of Court of Api>oals constitutes the record.

Stale ex rel. Taylor v. Danes, 2S1 S.W. 3J)S,

313 Mo. 200, quashing writ of certiorari (App.
3025) Taylor v. Security Ben. Ass'n of Tope-
ka, Kan., 270 S.W. 132.

Sup. 1027. On certiorari Supreme Court
should go to opinion of Court of Apiveals for
facts. State ex rel. Union Biscuit Co. v.

Becker, 103 S.W. 7JS3, 3Tti Mo. 805, quashing
record and judgment (App. 1025) Spimi v. Un-
ion Biscuit Co., 273 S.W. 42S.

On corliorari, Supreme Court will exam-
ine mat tor incorporated by reference in opin-
ion ol' Court of Appeals if subject-matter of
ruling therein. Id.

Opinion of Court of Appeals that petition
contained three assignments of negligence
licUl to make petition part of opinion and
record before Supreme Court on certioraii.

Id.

Sup. 1027. Supreme Court acquiring ju-
risdiction on ground of conflict can take cog"
nizaiico of written documents referred to i'i

Court of Appeals' opinion. State ex rcl.

Locke v. Trimble, 208 S.W. 7H2.

This Digest is compiled on the Key-Number System. For explanation, see page ill.



GMD 539 CERTIORARI

Sup. 1928. Supreme Court, on certiorari,

will examine petition, insufficiency of which
constituted basis for judgment of Court of

Appeals. State ex rel. Levine v. Trimble, 8

S.W.(2d) 027.

App. 1895. While in compliance with a
writ of certiorari to the mayor, requiring him
to certify all the proceedings and evidence
had and taken on the trial of relator on

charges of misconduct, incomi>ctency, and
neglect of duty in his office of health commis-
sioner, the evidence was returned to the cir-

cuit court, it was no part of the record, and
not properly before the court. State ex rel.

Brennari v. Walbrhlge, (J2 Mo. App. 102.

App. 1005. In certiorari to remove to the
St. Louis Court of Appeals the record of the

excise commissioner in relation to granting a

dramshop license, the court, on suggestion of

a diminution of the record, cannot compel the

commissioner to make a record of certain al-

leged findings and certify them as part of the
record. State ex rel. Sager v. Mulvihill, 88

S.W. 773, 113 Mo. App. 324.

<=?51. Statement of matter* not of
record.

Sup. IMHi. That petitioner, on certiorari,

is permitted to read in evidence, without ob-

jection, from a so-called bill of exceptions,

signed by the members of the board, and pur-

IHU'ting to contain the evidence adduced by
him before it, and its action thereon, does not
make it part of the record. Ward v. Hoard of

Equalization of Gentry County, 3G S.W. 048,

13f> Mo. 300.

Sup. 1SOO. Certiorari to review refusal

of bail by the county court cannot bring up the

evidence adduced before it on hearing of the

writ, of habeas corpus to obtain bail, the court

being of statutory origin, and no provision

having l>eeii made for preserving evidence

taken before it and making it part of its rec-

ord. State ex rel. Mollineaux v. Madison

County Court, 37 S.W. 112G, 130 Mo. 323.

Sup. 1013. In response to a writ of cer-

tiorari, the duty of the court and clerk to

which the writ is addressed is confined to

sending up the record called for, the legality

of which will be determined by the Supreme
Court. -In re Brock, 158 S.W. 843, 252 Mo.
302 ; State ex rel. Tebbetts v. Iloltcamp, 158

S.W. 853, 252 Mo. 333.

thereof, when there is no provision for a bill

of exceptions, the record proper is all that
can be reached by a writ of certiorari. State
ex rel. Harrah v. Cauthorn, 40 Mo. App. 94.

$ra53. - Making, form, and requi-
site*.

Sup. 1921. Certiorari is a common-law,
remedial writ, and at the instance of a pri-
vate party may issue only at the sound dis-

cretion of the court, and when issued the court

may fix such date for answer and return as
it may deem proper. State ex rel. Plumnier
v. Gardner, 234 S.W. 53.

App. 1807. The legal control and cus-

tody of the records of the county couit of

Crawford county belonged to the court as con-

stituted at the time a writ of certiorari was
applied for, and hence no return can be re-

quired of ex-members of such court. State
ex rel. Clark v. Souders, GO Mo. App. 472.

App. 1,W 07. In obedience to a writ of cer-

tioiari to review proceedings to change the

boundary line between school districts under
the school law (Hev. St. 188!), 7072), the de-

fendant county commissioner made return

that he knew nothing of the matter referred

to in the writ, and that he had no papers or

records connected therewith, except one,
which he certified to the court, arid which was
a mere statement or petition purporting to he

signed by certain qualified voters of the two
school districts, and which merely recited the

action of the two districts arid requested the

county commissioner to act in the premises as
the statute provided. Held, that the return

brought up no matter uixm which the circuit

court could act, and relator's motion to quash
"the pretended order changing the boundary
line" was properly overruled. State ex rel.

School Dist. v. Williams, 70 Mo. App. 238.

App. 1017. In certiorari to county su-

perintendent of schools to quash proceedings
for organization of consolidated school dis-

trict, jurisdiction of such inferior tribunal as
one concerned in proceeding need not appear
on face of any special paper, but only need ap-

pear somewhere in record. State ex rel. Mor-
rison v. Sims, 201 S.W. 010.

. Bill of exceptions.

App. 1800. While in some cases a bill

of exceptions may preserve proceedings other-

wise not of record and make them a part

Defect* and objection!.

Sup. 1027. By motion for judgment on

pleadings and return of respondents, relator

confessed correctness of orders shown in re-

spondents' return and truth of facts well

pleaded therein. State ex rel. Jones v. Smil-

ey, 300 S.W. 450, 317 Mo. 1283.
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Sup. 1028. Relator's motion for judg-
ment admits substantive facts pleaded in re-

turn to writ of certiorarl. State ex rel. TT.

S. Bank v. Gehner, 5 S.W.(2d) 40, 319 Mo.
1048.

App. 1897. A court composed of several

judges can only speak and act as such through
the medium of a majority of the members.

Hence, when only one of the members of such

court is made a party defendant in certiorari,

a return by such member is insufficient.

State ex rel. Clark v. Senders, 69 Mo. App.
472.

Amendment and further re-
turn.

Sup. 1896. A writ of certiorari to review

the action of a public board calls for an ex-

hibit of the record of that body bearing on the

questions involved, and, if a portion of such

record is omitted from the return, the court

may properly permit the respondents to sup-

ply it by amendment. State ex rel. Harrison

County Bank v. Springer, 35 S.W. 589, 134

Mo. 212.

$=>56. Concluiivenesi and effect.

$=aSO(1). In ffeneral.

App. 1928. In certiorari proceeding ju-

risdiction of respondent board of arbitration

to change school district boundaries must ap-

pear from face of return (Rev. St. 1919,

11201). State ex rel. Consolidated School

Dist. No. 2 of Pike County v. Ingram, 2 S.W.

(2d) 113.

<@=>5O(2). Contradicting return.

See explanation, page tit.

<gz=>57. Questions presented for re-
view.

Sup. 1870. Where, on certiorari to re-

view the action of the state board of equaliza-

tion, it appears that the board was required

by law to keep a full record of its proceedings
and decisions, but not of the evidence adduced

before it, and the petition alleges that the

board, without evidence and against evidence,

arbitrarily increased the value of its property,

and the return denies the allegation of the

petition, and the journal of the board shows

that evidence was heard by the board as to

the value of the property, but not what the

evidence was, there is nothing to review.

Hannibal & St J. R. Co. v. State Board of

Equalization, 64 Mo. 294.

Sup. 1878. In a proceeding by certiorari

the only question is, is there error in the

record of the inferior tribunal brought up on

the writ: State ex rel. Halpin v. Powers,
08 Mo. 320.

Sup. 1898. In c^tlornri, allegations not

denied by the return must be taken as true.

State ex rel. Armour Packing Co. v. Ste-

phens, 48 S.W. 929, 146 Mo. 6G2, <J9 Am. St.

Rep. 625.

Sup. 1909. Where the record on certio-

rari to review proceedings for the organiza-
tion of a drainage district under Rev. St. 1899,

8278-317c (Ann. St. 1906, pp. 3916-3935),
as amended, does not show that any private

property was taken or damaged for public use

l>efore Just compensation was paid therefor,

the question of the invalidity of the statute

as authorizing the taking and damaging Of

private property without just compensation
having been first ascertained and paid will

not be considered. State ex rel. Appelgate v.

Taylor, 123 S.W. 892, 224 Mo. 393.

Where the record on certiorari to review

proceedings under Rev. St. 181)9, gg 8278-8317c

(Ann. St. JiXXJ, pp. 391G-#)35), for the drain-

age of overflowed lands, does not show that

any one was damaged in a particular manner,
the question whether the statute provided for

condensation for such damage would not be

considered. Id.

Sup. 1916. On certiorari to review the

judgment of the Court of Appeals in remand-

ing a caiiise after reversal, the finding of the

appellate court that evidence was sufficient to

warrant a submission to the jury of separate

counts alleging defendant's liability under the

humanitarian doctrine, will not be reversed

where the record does not contain all the

evidence. State ex rel. Scullin v. RolKrtson,
187 S.W. 34.

Sup. 1926. Supreme Court can find no
error in instruction which Court of Appeals
stated was too long to set out in full. State

ex rel. Fulton Iron Works v. Allen, 289 S.W.

583, quashing certiorari (App. 1924) Fergu-
son v. Fulton Iron Works, 259 S.W. 811.

Sup. 1927. Instructions not referred to

in opinion, nor questions thereon raised in

brief or assigned and considered by Court of

Appeals, cannot be reviewed. State ex rel.

Locke v. Trimble, 298 S.W. 782.

App. 1890. The object of a writ of cer-

tiorari being only to bring up a record of an
inferior court, only such errors or defects as

appear on the face of the record can be con-

sidered. State ex rel. Harrah v. Cauthorn, 40
Mo. App. 94.
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$s58. Matter* act apparent of rec-
ord.

In certiorari proceedings, the determina-

tion of the question involved is to be made
on the return, and facts cannot be brought to

the attention of the court outside of the re-

turn.

Sup. 1878. House v. Clinton County Court,
67 Mo. 522;

App. 1897. State ex rel. School Dist. y.

Williams, 70 Mo. App. 238.

On certiorari there can be reviewed only
such matters as appear from the face of the

record brought up by the writ, and which

go to the jurisdiction of the tribunal to which
the writ is sued out.

Sup. 1890. Ward v. Board of Equalization
of Gentry County, 36 S.W. 648, 135 Mo.
309 ; Blocklock v. Board of Equalization
of Gentry County, 36 S.W. 1132

;

App. 1912. State ex rel. Gloyd v. Gilbert,

148 S.W. 125, 164 Mo. App. 139.

Sup*. 1908. A writ of certiorari brings up
the record proper, and, there being no statu-

tory provision making evidence taken in pro-

ceedings before the mayor upon trial of city

officers a part of the record, the evidence in

such proceedings will not be considered on cer-

tiorari. State ex rel. Heimburger v. Wells,
109 S.W. 758, 210 Mo. 601.

Sup. 1!)22. Chi certiorari to quash the

record of the Court of Appeals, where the

opinion of the Court of Appeals referred to

the answer in the case, the Supreme Court
can examine the record to ascertain the con-

tents of the answer. State ex rel. National
Council of Knights and Ladies of Security v.

Trimble, 239 S.W. 467.

Sup. 1928. Common-law writ of certio-

rari only brings up record, and can only reach
defects or errors on face of record and going
to jurisdiction. State ex rel. Horton v. Clark,
9 S.W.(2d) 635.

App. 1894. The jurisdiction of inferior

tribunals, when attacked by a writ of cer-

tiorari, must appear by some part of the rec-

ord of their proceedings. State ex rel. Robin-
son v. City of Neosho, 57 Mo. App. 192.

App. 1897. In certiorari proceedings, the

court applied to is not authorized to go to the

relator's application or petition for the record

to be reviewed ; the petition in such ca ses

being in no sense a pleading under the statute,

as in ordinary cases, where, if the allegations

are not denied, they are to be taken as true.

State ex rel. School Dist v. Williams, 70
Mo. App. 238.

App. 1905. Certiorari brings up for re-

view only the record of the tribunal to which
it is directed, and not the evidence, nor can the
evidence be considered, even though included
in the return. School Dist. No. 2, Tp. 24, R.

6 E., Butler County, v. Pace, 87 S.W. 580, 113
Mo. App. 134.

App. 191)9. There being no provision for

preserving the evidence taken before the coun-

ty court and making the same a part of the

record, such evidence cannot be reviewed on
certiorari. State ex rel. Kelley v. Wooten, 122

S.W. 1103, 139 Mo. App. 231.

App. 1918. Proceedings in certiorari

bring up the record only, and matters not ap-

pearing therein cannot be considered. State

ex rel. Pollard v. Brasher, 201 S.W. 1150, 200

Mo. App. 117.

App. 1926. In certiorari, appellate court

considers only record sent up, and writ is

properly quashed if record discloses compli-
ance with statute in relation to stock law
election alleged to be irregularly extended

(Rev. St. 1919, 4283). State ex rel. Brince

V. Franklin, 283 S.W. 712, 220 Mo. App. 232.

<=59. Assignment of errors.

Sup. 1S7S. In a proceeding by certiorari

in the Supreme Court, the petition for the

writ may be regarded as in the nature of an

assignment of errors on the record sought to

be reviewed, in the absence of any more for-

mal assignment of errors after the record is

returned to the court. Further than this the

petition is not to be viewed as a pleading in

the cause, and the record is to be examined by
the court just as if brought up by writ of

error or on appeal. State ex rel. llalpin v.

Powers, 68 Mo. 320.

<@=6O. Quashing or dismissal.

Sup. 1902. A motion to dismiss a writ of

certiorari, being in the nature of a demurrer,

may be made and granted before return has
been made to the writ. State ex rel. Under-
wood v. Fraker, 68 S.W. 576, 168 Mo. 415.

Sup. 1916. On certiorari to review judg-
ment of the Court of Appeals on the ground
that its decision, refusing to determine wheth-
er verdict on one count is a bar to actions on
other counts covering the same cause of ac-

tion, is in conflict with designated decisions

of the Supreme Court the writ should foe

quashed where no such conflict in fact is

shown. State ex rel. Scullin v. Robertson,
187 S.W. 34.
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Sup, 1920. Where relator, in an original

proceeding by certiorari to quash the record
In a case decided by a Court of Appeals on
the ground the decision conflicted with a con-

trolling decision of the Supreme Court, failed

to comply with Rule 33 of the Supreme Court
08(5 S.W. x), by filing copies of printed ab-

stract previously served on respondent judg-
es at least 30 days before the day set for hear-

ing, the case will l>e dismissed. State ex rel.

Kansas City v. Ellison, 219 S.W. 00, 280 Mo.
59,").

Sup. 1921. A preliminary writ of certio-

rari issued by the circuit court may bo

quashed on motion for return. State ex rel.

Gardner v. Harris, L27 S.W. 818, 280 Mo. 2G2.

Sup. 1925. Writ will be dismissed, where
relator fails to file abstract in accordance
with rules of Supreme Court. State ex rel.

Ilirsch v. Allen, 274 S.W. 853, dismissing cer-

tiorari (App. 1924) State v. Ilirsch, 2CO S.

W. 5r>7.

App. 1928. Motion to quash certiorari

for want of jurisdiction and right to relief

prayed on face of petition was in effect a de-

murrer confessing all facts well pleaded.

Tillage of Grand view v. McElroy, 9 S.W.(IM)
K21).

Notice of hearing.

Sec explanation, page Hi.

Hearing and rehearing.

Rec explanation, page Hi.

(=>63. Review.

O=64. Scope and extent in general.

<=O4 <1). In Keneral.

Certiorari only brings up the record of

Hie inferior court, and its oflice is to reach

only such defects or errors in the proceed-
ings as apiH'ar on the face of the record.

-Sup. 1876. Hannibal & St. J. It. Co. v.

State Hoard of Equalization, 64 Mo. 294;

App. 1S90. State ex rel. Hurrah v. Cau-
thorn, -40 Mo. App. 94; (1S91) State ex
rel. Reider v. Moniteau County Court, 45
Mo. App. 887; (1895) State ex rel. Bren-
nan v. Walbridge, G2 Mo. App. 162.

Sup. 1875. Since the effect of the writ
of certiorari is merely to bring up the records
and proceedings of the lower court, where a

petition for that writ charged facts dehorn
the record, showing the illegality of a certain

county tax, on a hearing of the cause those
material to the case should be proved or ad-
mitted as in other trials ; otherwise, the writ

should be dismissed. Rogers v. Clinton Coun-
ty Court, 60 Mo. 101.

Sup. 1903. Under the Constitution, certi-

orari is one of the methods by which the Su-

preme Court exercises its superintending con-
trol over the courts of api>eals. It only brings
up the record, and the Supreme Court will

only consider errors and defects which appear
upon the face of the record and which are ju-
risdictional in their nature. State ex rel.

Scott v. Smith, 75 S.W. 586, 176 Mo. 90.

Sup. 1909. The Supreme Court, in a
cause brought to it on a writ of certiorari,
cannot quash the record of the Court of Ap-
peals in a cause of which it had jurisdiction,
on the ground that there is error in the .judg-
ment. State ex rel. Urown v. Rroaddus, 115
S.W. 1018, 216 Mo. 386.

Sup. 1914. The writ of certiorari brings
up for review only the record proi>er. State
ex rel. Snmmersori v. Good rich, 165 S.W.
707, 257 Mo. 40.

Sup. 1914. The Supreme Court, on cer-

tiorari to quash a judgment of the Court of

Appeals on the ground that it failed to fol-

low the last previous decision of the Supreme
Court, will consider only the pleadings, evi-

dence. and facts tis recited by the Court of

Appeals. State ex rel. United Kys. Co. v.

Reynolds, 165 S.W. 729, 257 Mo. 19, quashing
certiorari (1913) Nelson v. United Kys. Co. of
St. Louis, 158 S.W. 446, 17 Mo. App. 423.

Sup. 1915. Under rule that Supreme
Court on certiorari to quash judgment of
Court of ApiHals as conflicting with its own
ruling would consider only the pleadings, evi-

dence, and facts, held that, where decision of
Court of Appeals recognized ruling of Su-
preme Court, -but distinguished it on facts,
certiorari would be quashed. State ex rel.

Chicago, U. I. & P. Ry. Co. v. Ellison, 173 S.

W. 690, 203 Mo. 509.

Sup. 1915. A question as to right of the

Supreme Court to issue a writ of certiorari
raised in the return to a writ, but omitted in
the brief of counsel for respondent, will be
treated as abandoned. State ex rel. City of
Kirkwood v. Reynolds, 175 S.W. 575, 265 Mo.
88.

Sup. 1915. On certiorari to review a
judgment of the Court of Appeals, it is not
the province of the Supreme Court to deter-
mine how the Court of Appeals should de-
cide the cause, nor whether the bill of ex-
ceptions filed by appellant is available to

respondent, but only to say whether the deci-
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sion was in conflict with decisions of the Su-

preme Court. State ex rel. Southwest Nat.

Bank of Kansas City v. Ellison, 181 S.W. 1)98,

266 Mo. 423.

Sup. 1916. In certiorari proceedings to

review record of Court of Appeals on appeal
from order overruling motion to quash exe-

cution, Jicld, that it was Supreme Court's

duty to examine assailed jiortions of opinion
of Court of Appeals, though conclusion

reached by another part of opinion logically

justified judgment. State ex rel. Hayes v.

Ellison, 101 S.AV. 49.

Inadvertence of Court of Appeals in stat-

ing there was jHTsonal service held not to be

made basis of quashing any part of its record

on certiorari. Id.

Sup. 3917. On certiorari for alleged con-

flict between Court of Appeals and this court,

opinions of appellate court are not for con-

sideration, but only whether its decision con-

travenes ruling^ of Supreme Court. Slate

ex rel. Quorcus Lumber Co. v. Robertson, 197

S.W. 79, quashing certiorari (App. 15)10) Allen

v. Quercus Lumber Co., UK) S.W. SC.

On certiornri it is for relator to point out

conflicts and not for this court to search for

them. Id.

On cortiorari contention that ruling of

Court of ApiHsils on question of assumption
of risk is adverse' to cases of this court will

not be considered where no instructions were

asked or given on such question, and matter

was not discussed by Court o-f Appeals. Id.

Sup. 1918. In determining, on certiorari

whether a decision of the Court of Appeals
conflicted with controlling decisions of tho

Supreme Court, an alleged fact not mentioned

in the opinion of the Court of Apiioals could

not be taken into consideration. State ex rel.

St. Regis Realty & Investment Co. v. Reyn-

olds, 200 S.W. 1039.

Sup. The extent of inquiry on certiorari

to quash decision of Court of Appeals, as In

conflict with decisions of Supreme Court, is

limited to contents of the oirfniou and deci-

sion. 0918) State ex rel. Shawhan v. Eli-

son, 200 S.W. 1042, 273 Mo. 218, quashing cer-

tiorari (15)10) Shawhan v. Shawhan Distillery

Co., 197 S.W. 309, 19.r> Mo. App. 44f> ; (1919)

State ex rel. Metropolitan St. Ry. Co. v. El-

lison, 208, S.W. 443 ; State ex rel. McNulty v.

Ellison, 210 S.W. 881, 278 Mo. 42.

Sup. 1918. In certiorari to review deci-

sion of Court of Appeals on ground that it

conflicts with decisions of Supreme Court, it

is immaterial what the Supreme Court thinks
of the question as an original proposition, and
the judgment can 'be quashed only when there
is a conflict. State ex rel. Wabash Ry. Co.

v. Ellison, 204 S.W. 396, quashing certiorari

(App.) McGolderick v. Wabash Ry. Co., 20O
S.W. 74, 200 Mo. App. 436.

Decision of Court of Appeals that, as rail-

road is required by statute to cut weeds along
right of way, a person employed to do the

work, who left grindstone near road, which
frightened plaintiffs horse, which ran away,
injuring plaintiff, was not an independent
contractor, because such relationship could

not exist as to a statutory duty, is not in

conflict with any prior decision of the Su-

premo Court. Id.

Sup. 1919. On certiorari to review the

opinion of the Court of Appeals on ground
that it conflicts with previous decisions of

the Supreme Court, the Supreme Court will

not accept the facts stated in motion for re-

hearing as true, inasmuch as the truth of

such facts can only be proven by the record,

which the court will not examine. State ex
rel. McNulty v. Ellison, 210 S.W. 881, 278 Mo.
42.

Sup. 1919. On certiorari to review rec-

ord of the Court of Appeals, the Supreme
Court will not go to bill of exceptions as

printed in abstract for the evidentiary facts,

but for facts as disclosed by the evidence

in the case will go only to opinion of Court
Oif Apjieals, and will not review case as one

upon appeal or examine testimony to deter-

mine de novo whether there was evidence to

take case to jury. State ex rel. Dunham v.

Ellison, 213 S.W. 451), 278 Mo. C49, reversing

judgment (App. 1918) Griggs v. Dunham, 204

S.AV. 573.

Sup. 1919. Except as to the question of

jurisdiction, which the Supreme Court must
determine before considering on its merits pe-
tition for certiorari to the Court of Appeals,
as involving conflicting decisions, the Supreme
Court, under Const, \mend. 1884, 6, is lim-

ited in review to the determination of wheth-
er the opinion of the Court of Appeals is in

harmony with previous rulings of the Su-

preme Court. State ex rel. Commonwealth
Trust Co. v. Reynolds, 213 S.W. 804, 278 Mo.
69f).

Sup. 1919. In reviewing action of board
of equalization on certiorari, court cannot go
beyond the face of tho record. State ex rel.

McCune v. Carter, 214 S.W. 180, 279 Mo. 304.
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Sup. 1010. On certlorari to review opin-
ion of Court of Appeals, claimed to be in con-

flict with decisions of Supreme Court, ruling
of Court of Appeals must stand, in so far as

certiorari proceedings are concerned, where
no conflict is shown. State ex rel. Pelligretm
Const. Co. v. Reynolds, 214 S.W. 369, 270
Mo. 403.

Sup. 1910. On certiorari directed to the

judges of one of the Courts of Appeals for

examination with reference to the jurisdic-
tion of such court, in that its judgment is in

conflict with and fails to follow the last and
controlling decisions of the Supreme Court,
the Supreme Court cannot determine whether
the judgment was right or wrong, hut can only
decide whether or not the judgment contra-

venes a previous decision of the Supreme
Court upon the same point. (Per Goode, J.)

State ex rel. Smith v. Reynolds, 216 S.W.

773, quashing certiorari (App.) German-Ameri-
can Bank v. Smith, 208 S.W. 878.

Decision of Court of Appeals relating to

the interpretation of Rev. St. 1009, 9909,

10022, 10024r-l(X)26, in regard to the burden
of proof in an action on a note, where it is

questioned whether the plaintiff is a holder in

due course, held not in conflict with another

decision on that subject, so as to confer ju-

risdiction on the Supreme Court. Id.

Sup. 1919. On certiorari to quash the

opinion and judgment of a Court of Appeals
as in conflict with previous decisions of the

Supreme Court, it is not within the scoi>e of

the Supreme Court's duty or prerogative to

decide whether the holding of the Court of

Appeals was right or wrong ; such court hav-

ing jurisdiction to decide wrong as well as

right State ex rel. Kansas City Theological

Seminary v. Ellison, 216 S.W. 067.

Sup. In an original proceeding in certio-

rari to quash a decision of the Court of Ap-
peals, the Supreme Court is limited to review

of matters of conflict, and cannot determine

the merits. (1920) State ex rel. Metropolitan
St R. Co. v. Ellison, 224 S.W. 820, quashing
certiorari (App. 1919) Quirk v. Metropolitan
St. Ry. Co., 210 S.W. 106 ; State ex rel. Ab-
bott v. Bradley, 223 S.W. 98: State ex rel.

Boatmen's Bank v. Reynolds, 218 S.W. 337,

281 Mo. 1, quashing record (App. 1910) Boat-

men's Bank v. Semple Place Realty Co., 213

S.W. 000, 202 Mo. App. 57 ; (1922) State ex
rel. Missouri State Life Ins. Co. v. Allen, 243

S.W. 839, 295 Mo. 307; (1926) State ex rel.

Utz v. Daues, 287 S.W. 600, quashing certio-

rari to set aside judgment and opinion (App.)
Utz v. Mayes, 267 S.W. 59.

Sup. For the purpose of discovering con-

flict between an opinion of the Court of Ap-
peals and a controlling decision of the Su-

preme Court, the facts stated by the Court of

Appeals in its opinion will be treated by the

Supreme Court as true. (1020) State ex rel.

City of Webster Groves v. Reynolds, 223 S.

W. 12, quashing certiorari (App. 1010) City of

Webster Groves to Use of McMahon v. Reber,
212 S.W. 38; (1021) State ex rel. St. Louis-

San Francisco Ry. Co. v. Reynolds, 233 S.W.

210, 289 Mo. 470, quashing judgment and opin-
ion (App.) Martin v. St. Louis-San Francisco

Ry. Co., 227 S.W. 129; (1023) State ex rel.

Presnell v. Cox, 250 S.W. 374.

Sup. 1020. The Supreme Court, on certi-

orari to quash record of the Court of Appeals
on the ground that its ruling contravenes cer-

tain decisions of the Supreme Court, is limit-

ed in its review to the opinion of the Court of

Appeals; and, if such opinion does not dis-

close a conflict with the former rulings of Su-

preme Court, its power of superintendence is

at an end. State ex rel. Bush v. Sturgis, 221
S.W. 01, 281 Mo. 598, A. L. R. 1315.

Sup. 1920. On certiorari to quash the

opinion of the Court of Api>eals as conflicting

with a controlling derision of the Supreme
Court, an instruction, not set out, discussed,
or referred to in the opinion of the Court of

Appeals, cannot be considered. State ex rel.

Cily of St. Joseph v. Ellison, 223 S.W. 671,

quashing certiorari (App. 1919) Bradford v.

City of St. Joseph, 214 S.W. 281.

Sup. 1020. On certiorari to quash a de-

cision of Court of Appeals on the ground of

conflict with decisions of the Supreme Court,
the conflict of the opinion must appear before
the record can be quashed. State ex rel. St.

'.Louis, I. M. & S. R. Co. v. Reynolds. 226 S.W.
564, 286 Mo. 204, modifying opinion Schulz v.

St. Louis, I. M. & S. Ry. Co., 223 S.W. 757.

On certiorari to quash an opinion of

Court of Appeals on the ground that it was
in conflict with decisions of the Supreme
Court, only facts incorporated in the opinion,
directly or by reference, can be considered.

Id.

On certiorari to quash a decision of the
Court of Appeals on the ground of conflict

with the decision of the Supreme Court, a
statement as to the testimony of a witness,
where the reader was not referred to the rec-

ord of the testimony for facts other than
those stated, the witness' entire testimony
cannot be considered ; the Supreme Court be-
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ing bound by the usual rule that it will not

go beyond the opinion. Id.

On certiorari to quaah a decision of the

Court of Appeals, party who did not apply
for the writ, but who was required by such

opinion to consent to a remittitur as condi-

tion to affirmance, may suggest that such pro-
vision conflicts with the decisions of the Su-

preme Court. Id.

Sup. 1920. On certiorari to the Court of

Appeals, no question concerning the correct-

ness of a controlling decision of the Supreme
Court which the Court of Appeals hus fol-

lowed can be reviewed. State ex rel. St. Lou-
is Brewing Ass'n v. Reynolds, 226 S.W. 579,

quashing certiorari (App.) Lanipe v. St. Louis

Brewing Ass'n, 221 S.W. 447, 204 Mo. App.
373.

Sup. 1921. Under the Supreme Court's

limited power of supervision by certiorari it

is necessary to determine whether the ruling
of the Court of Appeals runs counter to the

Supreme Court's decisions on a general prin-

ciple of law announced or announces a ruling

contrary to that erf the Supreme Court under a

like state of facts. State ex rel. Brotherhood
of American Yeoman v. Reynolds, 229 S.W.

1057, 287 Mo. 169, reversing judgment (App.
1920) Wilson v. Brotherhood of American Yeo-

man, 223 S.W. 992.

Sup. 1921. On certiorari to quash rec-

ord on the ground that the opinion of the

Court of Appeals is in conflict with the deci-

sions of the Supreme Court, the Supreme
Court cannot consider evidence not appear-

ing in the opinion. State ex rel. Dick & Bros.

Quincy Brewery Co. v. Ellison, 229 S.W. 1059,

287 Mo. 139, quashing record (App. 1920)

Vaughn v. William F. Davis & Sons, 221 S.W.
782.

Sup. 1921. On certiorari to quash the

record of the Court of Appeals reversing judg-
ment for relators suing on certain sewer tax

bills, the main controversy being the differ-

ence between the terms of the ordinance au-

thorizing the work and those of the contract

and bond for its faithful performance, such
difference is to be determined frm the opin-
ion of tho Court of Appeals, and correlative

facts on which the Court of Appeals based its

ruling can be referred to only as aids in more
clearly understanding the court's decision.

Ford v. Ellison, 230 S.W. 637f 287 Mo. 683.

Sup. 1921. Upon certiorari to the Court
of Appeals, the Supreme Court is not to de-

termine whether the view of the Court of Ap-

peals is correct or Incorrect, but only wheth-
er it conflicts with the controlling decision of

the Supreme Court State ex rel. American
Packing Co. v. Reynolds, 230 S.W. 642, 287
Mo. 697, quashing certiorari (App. 1920) Heck-
fuss v. American Packing Co., 224 S.W. 99.

Upon certiorari to the Court of Appeals,
the Supreme Court is not concerned with any
conflict which may exist between opinions of

any of the Courts of Appeals, but is only to

determine whether the opinion in the case un-
der review conflicts with controlling decision

of the Supreme Court. Id.

Sup. 1921. The Supreme Court on cer-

tiorari will disregard any alleged conflict

with opinions of the several Courts of Ap-
peals. State ex rel. Mann v. Trimble, 232 S.

W. 100.

Sup. 1921. On certiorari to the Court
of Appeals to quash its record for conflict

with controlling opinions of the Supreme
Court, only such portion of the evidence can
be considered as api>ears from the opinion of

the Court of Appeals. State ex rel. Ameri-
can Central Ins. Co. v. Reynolds, 232 S.W.

6s;t, 28 Mo. 3S2, quashing certiorari to Court
of Appeals (1920) Hayden v. American Cent.

Ins. Co., 221 S.W. 437.

Sup. In certiorari, the Supreme Court
will not extend its inquiry beyond the opin-
ion of the inferior court and any pleading,

instruction, or written instrument referred to

therein. (1921) State ex rel. Continental Ins.

Co. v. Reynolds, 235 S.W. 88, quashing cer-

tiorari (App. 1920) American Paper Products
Co. v. Continental Ins. Co., 225 S.W. 1029,

208 Mo. App. 87 ; (1922) State ex rel. Raleigh
Inv. Co. v. Allen, 242 S.W. 77, 294 Mo. 214,

quashing certiorari (App. 1921) Raleigh Inv.

Co. v. Cureton, 232 S.W. 766.

Sup. 1921. In certiorari, the province of

the Supreme Court is to consider whether, on
the facts found in the opinion of the Inferior

court, it announced some conclusion of law
contrary to the last previous ruling of the

Supreme Court upon the same, or a similar,
state of facts. State ex rel. Continental Ins.

Co. v. Reynolds, 235 S.W. 88, quashing cer-

tiorari (App. 1920) American Paper Products
Co. v. Continental Ins. Co., 225 S.W. 1029, 208
Mo. App. 87.

Sup. 1921. On certiorari it is not the

province of the Supreme Court to determine
whether the Court of Appeals erred in its ap-
plication of rules of law to the facts stated
in its opinion, but only whether upon those

Consult Pocket Part for later cases.
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facts it announced some conclusion of law
contrary to the last previous ruling of Su-

preme Court on the same or a similar state of

facts. State ex rel. Calhoun v. Reynolds, 233
S.W. 483, 289 Mo. 506, quashing certiorari

(App. 1920) State ex rel. Priest v. Calhoun,
226 S.W. 329, 207 Mo. App. 149.

Error of Court of Appeals in a prohibition

proceeding, in holding that a petition in the

trial court did not show jurisdictional facts

sufficient to warrant the appointment of a re-

ceiver hy the trial court, was error as a mat-
ter of opinion, and the Supreme Court on cer-

tiorari has no authority to quash its judg-
ment. Id.

Misapplication by Court of Appeals of

rules announced in Supreme Court decisions

does not constitute error cognizable on cer-

tiorari in the Supreme Court, where the facts

are in no way analogous to the facts in Su-

preme Court cases. Id.

Sup. 1922. An alleged error not assigned
or considered by the Court of Appeals cannot

be reviewed by the Supremo Court on certio-

rari. State ex rel. United Kys. Co. of St.

Louis v. Allen, 240 S.W. 117.

Sup. 1922. The Supreme Court, on cer-

tiorari to review a decision of the Court of

Appeals on the ground of nonconformity with
a decision of the Supreme Court, does not

review alleged error by the Court of Appeals
in applying the rules of law to the facts stated

on the opinion, but only to whether upon the

facts stated the appellate court announced a
conclusion of law in conflict with the latest

pronouncement of the Supreme Court. State
ex rel. Raleigh Inv. Co. v. Allen, 242 S.W.

77, 294 Mo. 214, quashing certiorari (App.

11)21) Raleigh Inv. Co. v. Cureton, 232 S.W.
766.

Sup. 1922. On certiorari to quash record
of Court of Appeals for conflict with deci-

sions of the Supreme Court, the Supreme
Court cannot review the facts, except so fiar

as stated in opinion of Court of Appeals, and
cannot dig out of the record facts not stated

in order to overturn the opinion. State ex
rel. Missouri State Life Ins. Co. v. Allen, 243
S.W. 839, 295 Mo. 307.

Sup. 1922. On certiorari to quash judg-
ment of Court of Appeals, reference in the

opinion of such court to a contract makes such
contract as much a part of the opinion as if

fully written out therein for the purpose of

review. State ex rel. Studebaker Corpora-
tion of America v. Trinnble, 247 S.W. 119, 295
Mo. 667.

Sup. 1923. On certiorari to the Supreme
Court to review a judgment of the Court of

Appeals, it is not the province of the Su-

preme Court to determine whether the Court
of Appeals erred in its application of rules

of law to the facts stated in its opinion, but

whether, taking the facts as found toy the
Court of Appeals its conclusions of law are
in harmony or contrary to the latest rulings
of the Supreme Court State ex rel. Shaw
Transfer Co. v. Trimble, 250 S.W. 384, quash-
ing certiorari (A<i)p. 1922) Burke v. Shaw
Transfer Co., 243 S.W. 449.

Sup. 192,'*. On certiorari to quash a de-

cision of a Court of Appeals, on the ground of

conflict with rulings of the Supreme Court,
the 'Supreme Court will not determine wheth-
er the rulings of the Court of Aprils were
Correct, but only whether they were in con-

flict with rulings previously made by the Su-

premo Court. Stiate ex rel. Shaw Transfer
Co. v. Trimble, 250 S.W. 39fl, quashing cer-

tiorari (1922) Jcpson v. Shaw Transfer Co.,

243 S.W. 370, 211 Mo. App. 3W.

Sup. 1923. In reviewing iby certiorari

the opinion -of the Court of Appeals, the Su-

preme Court may only inspect the evidentiary
facts found therein to ascertain if the ruling
of the Court of Appeals conflicts with the

latest ruling of the Supreme Court on the

subject. State ex rel. Missouri Public Utili-

ties Co. v. Cox, 250 S.W. 551, 29S Mo. 427,

quashing judgment (App. 1922) Book v. Mis-

souri Public Utilities Co., 342 S.W. 433.

Sup. 1923. On certiorari to the Court of

Appeals the Supreme Court will not go into

the bill of exceptions for the evidentiary flaets,

but will go only to the Court of Appeals opin-
ion. State ex rel. Dowell v. Allen, 250 'S.W.

5SO, quashing certiorari (App. 1922) Ford v.

Dowell, 243 S.W. 366.

Sup. 1023. On certiorari to review a

judgment of a Court of Appeals, the fact that
relators filed what they called a serrate ab-

stract of the record, which was the abstract
of record used in the Court of Appeals, and
which was the same as the abstract made a

part of return of the Court of Appeals as re-

quired, could riot prejudice respondents and
cannot be complained of by them. State ex
rel. Seibel v. Trimble, 253 S.W. 215, 29<) Mo.
104, quashing certiorari (App.) Price v. Sei-

bel, 25,'J S.W. 212.

On certiorari to review the judgment of

any appellate court, alleged error of the Court
of Appeals not in conflict with decisions of
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the Supreme Court will not "be considered.

Id.

Sup. 1023. Whether judges of the Court

of Appeals correctly concluded that the same
question decided *by them in a previous case

was presented cannot l>e considered on cer-

tiorari to quash their judgment as in conflict

with a controlling decision of the Supreme
Court, where the correctness of such conclu-

sion is not challenged as contravening any
such decision. State ex rel. Schwepker v.

Danes, 253 S.W. 90S.

Sup. 1923. Fnder the rule that, on cer-

tiorari to .review a decision of the Court of

Appeals because it conflicts with Supreme
Court decision, that court looks only to har-

mony of the written opinions, and not deci-

sions on the facts, questions as to whether
the abstract of the record is complete or

whether evidence not considered in the opin-
ion was pr<>i>crly or improperly admitted, rul-

ing of the Court of Api>eals on the former

appeal, and whether the facts on the first ap-

ical are the siame as on the second are not

reviewable. State ex rel. Olsen v. Allen, 253

S.W. 1012. Quashing certiorari (App. 1922)

Olsen v. Supreme Council <rf Koynl Arcanum,
237 S.W. 8S9.

Sup. 15)2.3. When the Supreme Court
once acquires jurisdiction of a case by rea-

son of alleged conflict in opinions, it will con-

sider all conflicts, whether suggested or not,

but within the personal knowledge of the

court ; the purpose of certiorari to review
such a case being to secure uniformity in opin-
ions and harmony in the law. State ex rel.

Vulgamott v. Trimble, 253 S.W. 1014, 300 Mo.

1)2, quashing opinion (App.) Vulgamott v.

Payne, 245 S.W. 592.

Sup. 1923. On certiorari to quash judg-
ment of Court of Appeals on the ground of its

holdings in favor of insured ibeing in conflict

with rulings of the Supreme Court, there is no
basis for consideration of the contention that

the rate of premium charged conclusively
shows that the keeping or use of explosives
on the premises was not contemplated, no

qwstion with reference to such rate as bear-

ing on the construction to Ibe placed on the

policy having been presented to or considered

by the Court of Appeals. State ex rel. Agri-
cultural Ins. Co. of Watertown, N. Y., v. Allen,
254 S.W. 194.

Sup. 1923. Unless the Supreme Court
can say from facts stated by the Court of Ap-
peals in its opinion it is in conflict with the

last previous ruling of the Supreme Court

on the same or similar facts, n/o legal right
is shown to quash the record. State ex rel.

American Press v. Allen, 256 S.W. 1049, quash-
ing certiorari (App.) 'Stilus v. American
Press, 254 S.W. 105.

Sup. 1924. Correctness of Court of Ap-
peals' disposition of case not 1>efore court on
certiorari whereby it is sought to have same
quashed flor conflict with opinion of Supreme
Court. State ex rel. Continental Life Ins.

Co. of Kansas City v. Allen, 262 S.W. 13, 303
Mo. (i08, modifying opinion (App. 1923) Brab-
ham v. Pioneer Life Ins. Co. of America, 253
S.W. 7S6.

Supreme Court on certiorari cannot

quash opinion of the Court of Appeals for

failure to discuss a question which mig^t have
been appropriately discussed and decided, but

was not. Id.

Sup. 1924. "Supreme Court never having
construed provisions in life insurance policy
sued on with reference to question whether
it was 30-year life or term policy, it is imma-

terial, on certiorari to quash Court of Appeals

opinion, whether latter is correct. State ex

rel. Security Mut. Life Ins. Co. v. Allen, 267

S.W. 379, 305 Mo. 607, quashing certiorari

(1923) Howell v. Security Mut. Life Ins. Co.,

253 S.W. 411, 215 Mo. App. 692.

Sup. 1924. On certiorari to quash record

of Court of Appeals, on ground that its ruling

conflicts with decisions of Supreme Court,

question is whether opinion of Court of Ap-

peals is in conflict with conclusion of Supreme
Court in its last and controlling decision up-

on the same or similar state of facts. State

ex rel. John Hancock Mut. Life Ins. Co. of

Boston v. Allen, 267 S.W. S32, 306 Mo. 197,

quashing writ of certiorari (App. 1923) Crad-

ick v. Jo-lm Hancock Mut. Life Ins. Co. of

Boston, Mass., 256 S. W. 501.

The Supreme Court, in certiorari to

quash record of Court of Appeals on ground
of conflict with decisions of Supreme Court,
will go only to opinion of such court for facts

and evidence, and will not examine evidence

to determine de novo whether it is sufficient

to support judgment, nor will it go into tes-

timony of witnesses to determine their accu-

racy or conclusive character. Id.

Sup. 1925. Supreme Court on certiorari

to quash opinion of Court of Appeals will con-

sider only part of record relating to conflict.

State ex rel. Missouri Gas & Electric Serv-

ice Co. v. Trimble, 271 S.W. 43, 307 Mo. 536.
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Conflict of Court of Appeals decision

with Supreme Court decisions noticed,

though not suggested by relutor. Id.

Sup. 1925. Supreme Court on writ to

Court of Appeals cannot examine record, but
limited to opinion. State ex rel. Greer v.

Cox, 274 S.W. 873, quashing certiorari (1924)

Smith v. Greer, 257 8.W. 829, 216 Mo. App.
155.

Whether Court of Appeals properly con-

strued facts or whether evidence susceptible
of construction claimed by relator not Inquir-

ed into on certiorari from Supreme Court.

Id.

Sup. 1925. Conflict between decisions of

Court of Appeals and those of Supreme Court
must appear on face of opinion. State ex

rel. Lehrack v. Trimble, 274 S.W. 416, 308

Mo. 597.

Objections not considered by Court of Ap-
peals nor raised in court below not consid-

ered by Supreme Court in reviewing Court of

Appeals' decision on certiorari. Id.

Evidence shown by record not consider-

ed. Id.

Sup. 1925. Supreme Court required to

cast aside all irrelevant matter in petition,

where full record of probate court touching
matter was before it. State ex rel. Smith v.

Williams, 275 S.W. 534, 310 Mo. 267.

Sup. 1925. Court of Appeals considers

question, whether discussed or not, where it

is necessarily and unavoidably involved in de-

cision reached. State ex rel. Boeving v. Cox,
276 S.W. 869, 310 Mo. 367, quashing opinion

(1924) Petty v. Boeving, 264 S.W. 66, 216 Mo.

App. 271.

Sup. 1925. Points not covered in opinion
of court not considered on certiorari to quash.

State ex rel. Major v. Judges of St. Louis

Court of Appeals, 276 S.W. 1026, 310 Mo.

386, quashing certiorari (App. 1924) Major v.

Hast, 263 S.W. 466.

Sup. 1925. Questions not discussed nor

ruled on by Court of Appeals not considered

by Supreme Court on certiorari. State ex

rel. Burton v. Allen, 278 S.W. 772, 312 Mo.

Ill, opinion conformed to (App. 1926) Bur-
ton v. Newark Fire Ins. Co., 284 S.W. 865,

and quashing opinion in part (App. 1924) 263

S.W. 539.

Sup. 1926. Case decided by one Court
of Appeals not considered on certiorari pro-

ceeding against another Court of Appeals.

State ex rel. Cox v. Trimble, 279 S.W. 60, 812
Mo. 322.

Necessary conditions for quashing opin-
ion of Court of Appeals on certiorari stated.

Id.

Sup. 1926. Inquiry on certiorari to

quash opinion of Court of Appeals must be
confined to limits of original proceeding, and
not extended over field afforded by appeal.

State ex rel. John Hancock Mut. Life Ins.

Co. of Boston, Mass., v. Allen, 282 S.W. 46,

313 Mo. 384, quashing opinion (App. 1924)
Mueller v. John Hancock Mut. Life Ins. Co.,

261 S.W. 709.

Supreme Court on certiorari to quash
Court of Appeals' opinion looks for facts to

opinion of Court of Appeals and pleading, in-

struction, or written instrument referred to

therein, and cannot review evidence in ab-

stract as on appeal. Id.

That cases with which Court of Appeals'

opinion conflicts were not cited in briefs filed

on certiorari to quash opinion is not material.

Id.

Supreme Court, in determining question
of alleged conflict, is not confined to sugges-
tions of conflict made by relator, but may
quash record if conflicting with any ruling
of which Supreme Court has knowledge. Id.

Instruction not referred to in Court of

Appeals' opinion cannot be considered in Su-

preme Court on certiorari to quash Court of

Appeals' opinion. Id.

Sup. 1926. Supreme Court, on certiorari

to quash record of Court of Appeals, is limit-

ed to determining whether opinion is con-

trary to Supreme Court decision, and will

not determine if statutes have been misinter-

preted or whether there were other errors in

construction of law (Const, art. 6, 6). State

ex rel. Tummons v. Cox, 282 S.W. 694, 313

Mo. 672, quashing writ of certiorari (App.

1925) Tummons v. Stokes, 274 S.W. 528.

Sup. 1926. In certiorari proceeding to

quash record of Court of Appeals for conflict,

Supreme Court will dispose of case only on
that theory. State ex rel. Travelers' Indem-

nity Co. v. Daues, 285 S.W. 479, 315 Mo. 22,

quashing writ of certiorari (App. 1925) Kis-

tenmacher v. Travelers' Indemnity Co., 273

S.W. 125.

Sup. 1926. Where Court of Appeals did

not decide validity of statute, Supreme Court
will not consider it on certiorari to quash
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opinion. State ex rel. Utz v. Danes, 287 8.

W. 606. Quashing certiorari to set aside judg-
ment and opinion (App. 1025) Utz v. Mayes,
267 S.W. 50.

Sup. 1026. Supreme Court's power is

limited to determining whether Court of Ap-
peals has applied same rules to facts as Su-

preme Court has applied to similar facts.

State ex rel. Koenen v. Daucs, 288 S.W. 14,

quashing writ of certiorari (App.) Koenen v.

Terminal Railroad Ass'n, 280 S.W. 73.

Sup. 1026. Procedural errors on certio-

rari cannot be in case before Supreme Court.

State ex rel. Meyer v. Schlotzhauer, 286 S.

W. 82, 315 Mo. 347.

Sup. 1926. On certiorari, Court of Ap-
peals' judgments are conclusive, unless con-

flicting with prior controlling Supreme Court
decision on simllnr facts. State ex rel. Win-
ters v. Trimble, 290 S.W. 115, 315 Mo. 1295,

quashing certiorari (App.) Winters v. Reserve
'Loan Life Ins. Co., 290 S.W. 109; State ex
rel. Bradley v. Trimble, 2S9 S.W. 922, 316
Mo. 97, (] Hashing certiorari Smith v. Nichol-

son, 2H9 S.W. .S49, 221 Mo. App. 428.

Sup. 1926. On certiorari for conflict of

decisions, Supreme Court will pass only on
rulings actually made. State ex rel. Metro-

politan Life Ins. Co. v. Danes, 297 S.W. 951,

quashing certiorari (App. 1925) Hickey v. Met-

ropolitan Life Ins. Co., 270 S.W. 388.

Sup. 1927. Supreme Court is not limited
to cases cited by relator in petition for cer-

tiorari as contravened by Court of Appeals'
ruling (Rule 34). (Per Walker, C. J., and
Graves, J.) State ex rel. Allen v. Trimble,
297 S.W. 378, 317 Mo. 751, quashing record

(1926) Allen v. Best, 279 S.W. 728, 220 Mo.
App. 1041.

Sup. 1927. Supreme Court on certiorari

to Court of Appeals may determine only
whether judgment conflicts with last previous
ruling of Supreme Court. State ex rel. Se-

curity Ins. Co. v. Trimble, 300 S.W. 812, 318
Mo. 173.

Supreme Court on certiorari to Courts of

Appeals is not limited to determining whether
subject-matter conflicts with cited case (Const.
Amend. 1884, 6). Id.

Sup. 1927. Supreme Court on certiorari

for conflict of decisions must take notice of
conflict in matters not specifically assigned
as conflicting. State ex rel. Gordon v. Trim-
ble, 300 S.W. 475, 318 Mo. 341.

Sup. 1028. Supreme Court, on certiorari
to quash opinion of Court of Appeals, deter-
mines facts from opinion of such court.
State ex rel. English v. Trimble, S.W.(2d)
624.

Sup. 1928. On certiorari to quash Court
of Appeals' opinion, Supreme Court will not
determine correctness of opinion. State ex
rel. Security Ben. Ass'n v. Cox, S.W.(2d)
953, quashing certiorari (App. 1927) Spencer
v. Security Benefit Ass'n, 297 S.W. 089.

Sup. 1028. Supreme Court, on certiorari
to quash opinion of appellate court for con-

flict, is limited to facts and issues stated in

opinion. State ex rel. National Ammonia
Co. v. Daues, 10 S.W.(2d) 031, quashing cer-

tiorari (Ap. 1027) Turley v. National Am-
monia Co., 290 S.W. 53.

Sup. 1928. Opinion of Court of Appeals,
in conflict with Supreme Court decision on
like state of facts, must be quashed. State
ex rel. Maclay v. Cox, 10 S.W.(2d) 040, quash-
ing certiorari (App. 1027) McClay v. Missouri
Pac. Ry. Co., 299 S.W. 626.

Sup. 1928. Supreme Court may review
rulings of Court of Appeals on similar facts
and quash record for conflict of decisions.

State ex rel. City of Macon v. Trimble, 12 8.

W.(2d) 727, quashing opinion (App.) Downey
v. City of Macon, 6 S.W.(2d) 63.

App. 1894. On certiorari to a city coun-
cil to vacate a dramshop keeper's license,

granted under Acts 1891, p. 128, 8, provid-
ing that it shall not be lawful to grant any
dramshop license in certain cities until a ma-
jority of the assessed taxpaying citizens and
guardians of minors owning property in the
district where the dramship is to be kept
shall sign a petition asking for such license,
the return showed that the applicant filed a
petition which was insufficient on its face.

Held, that parol evidence to show that the pe-
tition was signed by two-thirds of the tax-

paying citizens, etc., was properly excluded.
Certiorari being a writ to determine the ju-
risdiction of the inferior tribunal, issues of
fact arising before it are not open for review.

State ex rel. Robinson v. City of Neosho,
57 Mo. App. 192.

App. 1909. Certiorari brings up only
such facts as appear on the face of the record,
and where the record and papers in a pro-
ceeding in the county court to procure a dram-
shop license show that the application was
verified as required by Rev. St. 1809, 2093
(Ann. St. 1906, p. 1717), amended by Laws,

Consult Pocket Part for later cases. For explanation, see page ill.
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1907, p. 255, and that all steps to confer ju-

risdiction were taken, the record and papers
are not reviewable whether they speak the

truth or not. State ex inf. Keller v. Leonard,
116 S.W. 14, 135 Mo. App. 143.

App. 1910. The writ of certiorari brings

up nothing for review but the record of the

tribunal to which it is directed, so that the

evidence cannot be considered, though includ-

ed in the return. State ex rel. School Dist.

No. 18, Tp. 51, Rg. 34, of Platte County v.

Sexton, 132 S.W. 11, 151 Mo. App. 517.

App. 1926. Errors or mistakes in law or

fact cannot be questioned or corrected in cer-

tiorari proceedings. State ex rel. Brince v.

Franklin, 283 S.W. 712, 220 Mo. App. 232.

App. 1927. "Certiorari" brings up for

review record of inferior tribunal ; duty of

reviewing court being to consider facts on

face of record going to jurisdiction. State

ex rel. Shaw State Bank v. Pfeffle, 2U3 S.W.

512, 220 Mo. App. 676.

<=>64 (2). Jnrladictlonnl questions.

Sup. 1902. Certiorari brings up for re-

view only such facts as appear from the face

of the record, and which go to the jurisdic-

tion of the tribunal to which the writ is sued

out, and no other facts can be reviewed.

State ex rei. Dalton v. Baker, 70 S.W. 872,

170 Mo. 383 ; State ex rel. Wright & Dalton

Hardware Co. v. Same, 70 S.W. 1118, 170 Mo.

394.

App. 1909. On certiorari, only such mat-

ters as appear on the face of the record which

go to the jurisdiction can be reviewed. State

ex rel. Kelley v. Wooten, 122 S.W. 1103, 139

Mo. App. 231.

App. 1912. The scope of a writ of cer-

tiorari is to bring up for review from an in-

ferior tribunal its records which go to show
the jurisdiction of that tribunal, and the su-

perior court can only consider such errors

and defects as appear on the face of the rec-

ord, and which are jurisdictional in their

nature. School Dists. Nos. 18, 19, 29, 30,

Webster County, v. Yates, 142 S.W. 791, 161

Mo. App. 107.

$=s>65. Mode of review and trial d*
noTO.

See explanation, page Hi.

founded on a lawful return of a lawful writ

and that presumption will prevail until the

record is produced showing that either the

writ or the service was not what the law re-

quires. State ex rel. Brown v. Broaddus, 115

S.W. 1018, 216 Mo. 336.

Even when the record is silent as to the

jurisdictional facts, the judgment of a court

of general jurisdiction will be upheld, on cer-

tiorari by a presumption that the facts exist-

ed, until the contrary is shown by an exhibi-

tion of the whole record. Id.

Sup. 1909. Where the court acted in a

matter within its jurisdiction, the Supreme
Court, on certiorari to review the determina-

tion must, in the absence of a showing to

the contrary by the record, presume that the

lower court performed its duty. State ex
rel. Applegate v. Taylor, 123 S.W. 892, 224 Mo.

393.

Sup. 1916. The Supreme Court, on cer-

tiorari to quash a judgment of the Court of

Appeals for refusal of the Court of Appeals
to follow the last previous ruling of the Su-

preme Court, will presume that the Court of

Appeals stated all the facts of record. State

ex rel. Tiffany v. Ellison, 182 S.W. 996, 206

Mo. (504, quashing judgment (1914) Coffey

v. Tiffnny, 182 S.W, 45, 192 Mo. App. 455.

Sup. 1921. On certiorari to review ac-

tion of the state board of health in suspend-

ing a physician's license for a term of years
where the record was silent as to the number
of members of board who were present at the

meeting at which relator's license was or-

dered suspended, it will be presumed that

the members of the board, being public offi-

cers, discharged their duty regularly and

properly, and accordingly that, when the

board acted, a majority of the members there-

of were present as required by Rev. St. 1909,

8317, now Rev. St. 1919, 7336. State ex
rel. Johnson v. Clark, 232 S.W. 1031, 288 Mo.
659.

Sup. 1922. Where the Court of Appeals,
in the opinion under review by certiorari, as-

sumed that defendant was a fraternal benefit

association without making an express find-

ing to that effect, the Supreme Court can

adopt the same assumption. State ex rel.

National Council of Knights and Ladies of

Security v. Trimble, 239 S.W. 467.

=66. Presumption*. Sup. 1923. In certiorari to review the

Sup. 1909. Where the circuit court ren- opinion of the Court of Appeals on the ground
ders a personal judgment by default, it will that it is in conflict with opinions of the Su-

be presumed, on certiorari, to have been preme Court wherein the issue of whether
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the facts in the instant case are analogous
to the facts on which the Supreme Court has

previously ruled the relator is entitled to the

benefit of every reasonable inference to be

drawn in his favor upon the whole evidence.

State ex rel. Schaffer v. Allen, 253 S.W.

768, 28 A. L. K. 1270.

Sup. 1925. In absence of contrary show-

ing, assumed that issues of negligence sub-

mitted as specifically as they are alleged in

petition. State ex rel. Lehrack v. Trimble,
1274 S.W. 41C, 308 Mo. 597.

Sup. 1920. Supreme Court, on certiorari

to quash opinion of Court of Appeals, must
assume opinion correctly states nature of case,

contents of petition, and relief sought. State

ex rel. Kilkenny v. Danes, 289 S.W. 550,

quashing certiorari Kilkenny v. Kilkenny,
279 S.W. 1S4, 220 Mo. App. 5;i5.

Supreme Court, on certiorari to quash
opinion of Court of Appeals, will presume that

latter court found fact necessary to authorize

judgment rendered. Id.

App. 1911. The common-law writ of cer-

tiorari which prevails in Missouri brings up
for review only matters of record ; and, where
tho record is sufficient on its face, the pre-

sumption is that the judgment is sustained

by competent proof. Callier v. Chester P. &
Ste. G. Ry. Co., 13S S.W. (>(K), 15H Mo. App.
249.

Matters of discretion.

Kcc explanation, page in.

Questions of fact.

Sup. 1SS5. On certiorari to review the

proceedings of the hoard of police commission-
ers for St. Louis, established by Rev. St. 1879,

p. 152S, in discharging the chief of police, the

court will review the determination of the

board as to whether there was sufficient evi-

dence to warrant the board in discharging
the officer for cause, and where the record of

the commissioners failed to show that they
heard sufficient evidence, or any evidence, or

that any issue was raised or considered, the

decision of the board will be set aside.

(1888) State ex rel. Campbell v. Board of Po-

lice Corn'rs of City of St. Louis, 14 Mo. App.
297, affirmed 88 Mo. 144.

Sup. 1914. On certiorari the Supreme
Court can quash a judgment of the appellate
court only where the facts are undisputed
and such court refused to follow the last pre-
vious ruling of the Supreme Court. State ex

rel. Iba v. Ellison, 165 S.W. 369, 256 Mo.
644, quashing judgment (1913) Iba v. Chicago,
B. & Q. R. Co., 157 S.W. 675, 172 Mo. App. 141.

Sup. 1919. On certiorari to the Court of

Appeals to compel review of a record of a

cause, the Supreme Court is governed in de-

termining the matter at issue by the finding
as to evidence made by the Court of Appeals.

State ex rel. Commonwealth Trust Co. v.

Reynolds, 213 S.W. 804, 278 Mo. 695.

Sup. 1921. On certiorari to quash the

judgment of the Court of Appeals Ijecause it

is contrary to previous rulings of the Su-

preme Court, the correctness of the finding
of a fact by the Court of Appeals which took

the case out of the rule relied on cannot be

determined. State ex rel. Chicago & A. R.

Co. v. Allen, 236 S.W. 868, quashing certiorari

(App.) Wagner v. Chicago & A. R. Co., 232 S.

W. 771, 1509 Mo. App. 121.

Sup. 1922. The supervisory review of

the Supreme Court on certiorari to the Court

of Appeals extends only to whether the con-

clusions of law of the appellate court conflict

with the latest pronouncement of the Su-

preme Court upon the same or similar state

of facts, and does not warrant a review of

error assigned in the findings of fact by the

Court of Appeals. State ex rel. Raleigh Inv.

Co. v. Allen, 242 S.WT
. 77, quashing certiorari

(App. 1921) Raleigh Ins. Co. v. Cureton, 232

S.W. 7GO, 294 Mo. 214.

Sup. 1926. Supreme Court in reviewing
decision of Court of Appeals is bound by con-

clusion of tipiK'llate court as to facts. State
ex rel. Koenen v. Daues, 288 S.W. 14, quash-
ing writ of certiorari (App.) Koenen v. Termi-
nal Railroad Ass'n, 280 S.W. 73.

Sup. 1926. Supreme Court, on proceed-
ings to quash opinion of Court of Appeals' for

conflict, in decisions, could not review find-

ing on issue of fact. State ex rel. Kilkenny
v. Daues, 289 S.W. 550, quashing certiorari

Kilkenny v. Kilkenny, 279 S.W. 184, 220 Mo.
535.

Sup. 1927. Conclusions of Court of Ap-
peals as to evidence are accepted on certiorari

to quash decision for conflict of decisions.

State ex rel. Al. G. Barnes Amusement Co. v.

Trimble, 300 S.W. 1064, 318 Mo. 274.

Sup. 1927. On certiorari to quash opin-
ion of Court of Appeals, Supreme Court must
accept Court of Appeals' finding of facts on
oral testimony. State ex rel. Locke v. Trim-
ble, 298 S.W. 782.

Consult Pocket Part for later cases. For explanation, see page ill.
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Sup. 1928. Common-law writ of cer-

tiorari does not bring up evidence for review.

State ex rel. Horton v. Clark, 9 S.W.(2d)

635.

Sup. 1929. Supreme Court, on certiorari,

cannot review facts, but only determine

whether Court of Appeals' opinion contra-

venes prior Supreme Court decision (Const.

Amend. 1884, { 8). State ex rel. Dean v.

Daues, 14 S.W.(2d) 990, quashing opinion

(App. 1928) Dean v. Dean, 1 S.W.(2d) 235,

and opinion conformed to (1929) 15 S.W.(2d)

1116.

<$=>69. Determination and disposition of
cane.

Sup. 1916. The Supreme Court on cer-

tiorari to review a Judgment of the Court of

Appeals for failure to follow the last previous

Supreme Court ruling has no jurisdiction

after determining such contrariety of ruling

to enter judgment, but merely to quash tlio

judgment and remand the case for rehearing.

Majestic Mfg. Co. v. Reynolds, 18 S.W.

1072.

Sup. 1916. On a writ of certiorari the

Supreme Court in quashing the judgment of

the Court of Appeals must remand the rec-

ord for rehearing and cannot enter a final

judgment in the case. State ex rel. Atchi-

son, T. & S. F. B. Co. v. Ellison, 186 S.W. 1075,

268 Mo. 225.

Sup. 1917. Upon certiorari this cou^rt

may say that decision of Court of Appeals
conflicts in certain particulars with previous

opinions of this court, and still affirm judg-

ment, where there is good reason in law for

so doing. State ex rel. American Mfg. Co. v.

Reynolds, 194 S.W. 878, 270 Mo. 589, affirm-

ing judgment (App. 1916) American Mfg. Co.

v. Alt, 184 S.W. 1167, 1169, certiorari denied

(1917) American Mfg. Co. v. Reynolds, 38 S.

Ct. 10, 245 U. S. 650, 62 L. Ed. 531, and writ

of error dismissed (1918) State of Missouri

ex rel. American Mfg. Co. v. Reynolds, 38 S.

Ct. 189, 245 TJ. S. 635, 62 L. Ed. 523.

Sup. 1917. Supreme Court cannot, after

quashing judgment and opinion of Court of

Appeals on certiorari direct what action it

shall take in the case. Schmohl v. Travelers'

Ins. Co., 197 S.W. 60, answering certified

questions (App. 1916) 189 S.W. 597.

Sup. 1917. On certiorari to review Judg-

ment of Court of Appeals the Supreme Court

can only quash the record, and cannot direct

the judgment to be entered by the Court of

Appeals. State ex rel. Long v. Ellison, 199

S.W. 984, 272 Mo. 571, quashing record in

Court of Appeals Clark v. Long, 196 S.W. 409.

Sup. 1920. The fact that the Court of

Appeals erroneously cited authorities that

the assignments in the motion for new trial

as to error in the instructions were too gen-

eral for review in the Court of Appeals or the

Supreme Court, not affecting the merits of

the case, does not Justify the Supreme Court
in quashing the entire record of the Court of

Appeals on certiorari; only the erroneous

portion will be quashed. State ex rel. St.

Ix>uis Basket & Box Co. v. Reynolds, 224 S.W.

401, 284 Mo. 372, affirming judgment (App.

1919) Probst v. St Louis Basket & Box Co.,

207 S.W. 891.

Sup. 1926. Where Court of Appeals re-

fused to follow last expressions of Supreme
Court on question before it, and Supreme
Court concluded that Court of Appeals was

right in so doing, opinion of Court of Ap-

peals will be sustained as already written.

State ex rel. Thomas v. Daues, 283 S.W. 51,

314 Mo. 13, 45 A. L. R. 1466, affirming judg-

ment (App. 1925) Thomas v. Chicago R. I. &
P. Ry., 271 S.W. 862.

Sup. 1920. Opinion of Court of Appeals,
which is clearly right, will not be quashed
because of apparently contrary ruling of Su-

preme Court that irf manifestly unsound.

State ex rel. Woodson v. Trimble, 287 S.W.

626, quashing certiorari to set aside opinion
and judgment (App. 1925) Woodson v. Leo-

Greenwald Vinegar Co., 272 S.W, 1084.

App. 1916. Power of Supreme Court to

order up record on certiorari and quash Judg-
ment of Court of Appeals as in excess of ju-

risdiction held to include the power to require
the Court of Appeals to proceed with the

cause in the true course of lawful jurisdic-

tion. Iba v. Chicago, B. & Q. R. Co., 182 S.W.

135, 192 Mo. App. 297.

A Court of Appeals held to have no pow-
er to inquire into the Jurisdiction of the Su-

preme Court on certiorari to issue mandate,

requiring that the Court of Appeals rehear a
cause wherein it had rendered a judgment
held to be in excess of Jurisdiction. Id.

App. 1928. Mandate of Supreme Court
on certiorari must be followed by Court of

Civil Appeals. Benanti v. Security Ins, Co.

of New Haven, Conn., 9 S.W.(2d) 673.

App. 1928. Court of Appeals Is bound
by ruling of Supreme Court quashing its rec-

ord on certiorari Universal Paper Products
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Co. v. R. B. Funsten Co., 6 S.W.(2d) 1020,

conforming to opinion of 'Supreme Court

(1927) State ex rel. R. E. Funsten Co. v. Beck-

er, 1 S.W.(2d) 103.

$s7O. Appeal or other proceedings for
reTiew.

s7O (1). DecUlon* reviewable and Juris-
diction.

Sec explanation, page Hi.

$s7O (2). Failure to present question In
certiorari proceeding?*

Sup. 1921. Objection that petitioner for

certiorari had no such interest as would enti-

tle him to the writ cannot he made first on

appeal from a dismissal of writ. State ex

rel. Plummer v. Gardner, 234 S.W. 53.

Sup. 1925. Irregularity of issuance of

writ of certiorari not considered on appeal
where not insisted on or raised by pleadings
or argument during trial. State ex rel. Da-
vidson v. Caldwell, 276 S.W. 631, 310 Mo.

397.

Individuals sued and answering as mem-
bers of township board in certiorari cannot

question regularity of proceeding on appeal
from judgment for relator. Id.

Sup. 1928. Grounds of appeal, alleging
error in admission of incompetent testimony
and exclusion of comment testimony, held

too general and indefinite. State ex rel. Hor-

ton v. Clark, 9 S.W.(2d) 635.

$s7O (8). Reqnlnlten of and proceeding*
for transfer of canae and anper-

edea.

Sec explanation, page Hi.

P/is). Parties.

Sec explanation, page Hi.

(4). Record and a*lornmentn of
error.

Sup. 1908. On review of certiorari pro-

ceedings only the record of the inferior court

or tribunal will be considered, and not the

evidence taken by it, though included in the

return. State ex rel. Mount Mora Cemetery
Ass'n v. Cassey, 109 S.W. 1, 210 Mo. 235.

Sup. 1916. In certiorari proceedings to

review action of county court in establishing

road, certified copies of county court records,
as well as documentary evidence, and all oth-

er evidence considered at trial, should be in-

corporated in bill of exceptions in order to

become part of record, and without bill of ex-

ceptions the Supreme Court can only consider

the record proper, petition, respondents' re-

turn, relator's motion to quash, and judgment.

State ex rel. Combs v. Staten, 187 S.W. 42,'

268 Mo. 288.
,

Sup. 1925. Rule requiring specific state-

ment of errors held not complied with. State
ex rel. Davidson v. Caldwell, 276 S.W. 631,
310 Mo. 397.

Appeal considered on merits despite non-

compliance with rule a* to specification of
errors assigned. Id.

s7O (5). Scope and extent off review in
general.

Sup. 1921. Petitioner for certiorari can-
not complain that too short a time for return
was fixed when answer was in fact made and
the writ dismissed. State ex rel. Plummer
v. Gardner, 234 S.W. 53.

Sup. 1925. Action of township board in

removing constable from office, as disclosed by
record proper, limit of inquiry on appeal from
judgment for removed officer in certiorari.

State ex rel. Davidson v. Caldwell, 276 S.W.
631, 310 Mo. 397.

App. 1922. In a suit to restrain sale on
execution issued on a judgment for costs

including only part of the items included in

the fee bill, the full amount of which was
carried into the execution, judgment for

plaintiffs will not be reversed for error in

denying a certiorari to test the validity of a
nunc pro tune order incorporating all the
items into the judgment, where the nunc pro
tune order received in evidence in the injunc-
tion suit showed on its face that it was based,
not entirely on the record and minutes, but

upon extrinsic evidence. Hunter Land & De-
velopment Co. v. Jackson, 243 S.W. 436, 210
Mo. App. 548.

App. 1928. Court of Appeals can deter
mine whether county court order excluding
land from village was fraudulently obtained
on appeal from order quashing certiorari

(Rev. St. 1919, 8503). Village of Grandview
v. McBlroy, 9 S.W.(2d) 829.

<=>7O (6). Prenmptlona.

App. 1879. Where it is clear that a writ
of certiorari was improperly issued, and it

was dismissed, it ought to be presumed that
the dismissal was on that ground ; and a con-
tention that a dismissal after a hearing was
equivalent to a declaration on the part of the
circuit court that there was no error or ir-

regularity in the proceedings in the county
court is without merit. Moore v. Bailey, 8
Mo. App. 156. I
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App. 1900. Where a writ of certiorari

has been issued, and there is no showing to

the contrary, the court will presume on up-
peal that the circuit court, before it ordered
the issuance of the writ, read the application

therefor, found that the allegations of the pe-
tition as to the legal capacity of the petition-
ers to sue were true, and in the exercise of a
sound discretion ordered the issuance of the

writ; and that there is no bill of exceptions
preserving the facts developed on a prelimina-
ry inquiry does not show that such inquiry
was not in fact made. State ex rel. Hill v.

Moore, 84 Mo. App. 11.

App. 1900. In certiorari to review an
action of a county court in granting a dram-

shop license, the allegation in the petition for

the writ and in the writ itself, showing that

the petitioners became entitled to sue by rea-

son of the refusal of both the Attorney Gen-
eral and prosecuting attorney to institute the

proceeding on a request made to them, was
not traversed by answer or return. A motion

to quash the writ was denied, and a return
was subsequently made setting forth the pro-

ceedings of the county court in granting the
license. Held, that the right of the petition-
ers to institute the proceedings will be con-

clusively presumed on appeal. State ex rel.

Moore v. McDnvid, 84 Mo. App. 47.

App. 1928. On appeal from order quash-
ing certiorari to review county court order ex-

cluding land from village, Court of Appeals
mutft presume that petition recited all nec-

essary jurisdictional facts (Rev. St. 1919,

KfiOS). Village of Grandview v. McBlroy, 9

S.W.(2d) 829.

Sec explanation, page Hi.

. Matter* of discretion.

<g=>7O C8). Questions of fact.

=a7O (9). Determination and disposition
of cause.

=s71. Costs.

. Liabilities on bonds.
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CHAMPERTY AND MAINTENANCE.

Scope-Note.

INCLUDES officious Intermeddling in a suit between others by assisting either party

to carry it on, with or without an agreement to divide the subject of the litigation in the

event of success ; agreements for such division, or for the purchase of property held ad-

versely, conveyances of such property, and agreements for the purchase of pretended titles

or rights of action for the purpose of suing thereon ; and criminal responsibility for un-

lawful maintenance of suits.

For related matters under other topics, see Descriptive-Word Index.

Analysis.

. Nature and elements in general.

2. What law governs.
3. Statutory provisions.

4. Champcrtous contracts in general.
4 (1). Agreements to conduct litigation or pay costs and expenses of suit,

or to advance money therefor, in consideration of portion of re-

covery.

4 (2). Agreements in consideration of information given or services ren-

dered.

4 (3). Agreements to dismiss or abandon suit.

4 (4). Mortgage or sale of chattels held or claimed adversely.

4(5). Who may raise objections.

4(G). Persons liable.

4(7). Operation and effect.

4(8). Pleading.

5. Contracts and transactions with attorneys.
5 (1). Validity of contract in general.

5 (2). In absence of attorney's agreement to pay costs.

5 (3). As affected by attorney's agreement to pay costs and expenses.

f* (4). Agreements with political bodies.

5 (5). Agreements with third persons to procure claims for collection.

5 ((>). Agreements whereby attorney acquires interest in subject-matter.

5(7). Who may raise objections.

5 (8). Operation and effect.

5 (9). Pleading and evidence.

5(10). Questions for jury and instructions.

6. Transfers of claims for purpose of litigation.

6(1). In general.

6(2). What are litigious rights.

6 (3). Assignments pendente lite.

6(4). Who may raise objections.

6(5). Operation and effect.

7. Grants of lands held adversely.

7 (1). Validity of deed to land held adversely in general.

7 (2). What constitutes adverse possession.

7 (3). Alienations prohibited.
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7 (4). Persons entitled to make objections.

7 (5). Operation and effect.

7(6). Instructions.

7(7). Questions for Jury.

. Actions for damages.
8. Criminal responsibility.

9. Offenses.

10. Prosecution and punishment.

For related matters under other topics, see Descriptive-Word Index.

$=!. Nature and elements in general.

Sup. 1877. The common-law rule re-

specting champertous contracts is in force in

this state. Duke v. Harper, 60 Mo. 51, 27

Am. Kep. 314.

Sup. 1907. The common law governing

champerty is in force in Missouri. Kelerher

v. Henderson, 101 S.W. 1083, 203 Mo. 498.

Sup, 1909. The law of maintenance is in

force in Missouri. Breeden v. Frankfort Ma-

rine, Accident & Plate Glass Ins. Co., 119 S.

W. 576, 220 Mo. 327.

App. 1876. Champerty is a species of

maintenance. Coke and Hawkins make it to

consist in maintaining another's suit for a

part of the land, or debt, or other thing in

suit; but later definitions by Blackstone,

Chltty, Jacob, Tomlins, Wharton, and Bou-
vler make it to consist in a bargain to di-

vide the thing in suit, whereupon the cham-

pertor is to carry on the suit at his own ex-

pense. Duke v. Harper, 2 Mo. App. 1.

What law gorem.
See explanation, page iii.

Statutory provision*.

See explanation, page iii.

$=>4. Champertous contracts in general.

4=s4(l). Agreement* to conduct litigation
or pay coat* and expense* of
alt, or to advance money

therefor, in consideration of
portion of recovery.

Sup. 1885. That a receiver refused to

sue on a claim until the stockholders of the

insolvent corporation had indemnified him
against the payment of costs did not render

the suit champertous. Bent v. Priest, 86 Mo.
475.

App. 1876. A promise to pay the ex-

penses or costs is essential to constitute main-

tenance. Duke v. Harper, 2 Mo. App. 1.

App. Where, at the request of a policy
holder of an insurance company, a receiver is

authorized by the court to institute a certain

suit, provided he is indemnified against costs,
and he brings the suit in the court which made
the order, defendant cannot show that the
bond of indemnity is given -by an attorney
for the policy holder, and that the attorney is

also employed by plaintiff to prosecute the
suit for a contingent fee. It cannot be right-

fully said that the law against champerty
and maintenance has been contravened, espe-

cially when the grounds on which the court
Acted in making such order are not made to

appear. (1881) Bent v. Priest, 10 Mo. App.
543 ; (1884) Bent v. Lewis, 15 Mo. App. 40.

App. 1906. Where plaintiff, who was not
an attorney, agreed to take up W.'s cause of
action against defendant, employ lawyers,
get up evidence at his own expense, and con-

duct the litigation to a termination, the con-
tract was void for maintenance. Phelps v.

Manicko, 96 S.W. 221, 119 Mo. App. 139.

App. 1913. An agreement to maintain an
action made for motives of gain is champer-
tous, even though between relations. Taylor
V. Perkins, 157 S.W. 122, 171 Mo. App. 246.

App. 1919. Contract whereby defendant

agreed to give 15 per cent, of whatever he
received as his share of an estate for plain-
tiff's services in assisting him to recover it

held not champertous. Behnke v. Rathsam,
209 S.W. 976.

(2). Agreement* jB consideration of
information Riven or ervlce*

rendered.

See explanation, page iii.

(3). Agree ent* to dUml or aban-
don uit.

See explanation, page iii.

(4). Morta-aKe or ale of chattels held
'or claimed adversely,

Bee explanation, page iii.
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I (5). Who may raUe objection*.

Sup. 1919. A defendant in an action

cannot set up as a defense that the action is

being prosecuted under a champertous agree*
inent to which he is a stranger. Powell v.

Bowen, 214 S.W. 142, 279 Mo. 280, Judgment
set aside and cause reinstated April 1, 1920,

case reargued May 10, 1920, and on May 18,

1920, former opinion again adopted.

App. 1881. The maker of a negotiable
note cannot defend against the indorsee and
holder on the ground that the holder acquired
the note under a champertous agreement to

pay costs of suit and retain a part of the sum
collected as a fee. Million v. Ohnsorg, 10 Mo.

App. 432.

App. 1901. One not a party to a cham-

pertous contract cannot avail himself of its

illegality. Bick v. Overfelt, 88 Mo. App. 139.

t (6). Pemons liable.

Sup. 1909. Any interest asserted in good
faith, whether contingent, vested, near, or re-

mote, in pending litigation, relieves a party
from the charge of maintenance. Breeden v.

Frankfort Marine, Accident & Plate Glass

Ins. Co., 119 S.W. 578, 220 Mo. 327.

The insurer in a policy indemnifying an

employer against loss for injuries to em-

ployes has s-uch an interest in a suit against
the employer for injuries to an employe" as

justifies it aiding in the defense, and so doing
does not make it liable for maintenance. Id.

App. 1905. Plaintiff alleged that, having
sued his employer, a mining comiwiiiy, for in-

juries, defendant insurance company, unlaw-

fully, willfully, and maliciously, without in-

terest, "maintained the mining company" by
prosecuting an appeal from a Judgment in fa-

vor of plaintiff; that defendant paid all the

expenses of the appeal, which resulted in a

reversal, after which defendant maintained

the defense at its own expense, and in various

ways caused delay, until plaintiff only suc-

ceeded in recovering a second Judgment after

the mining company became insolvent, and
was then compelled to accept $1,000 in settle-

ment of a Judgment for $3,500 ; that, but for

defendant's unlawful interference, plaintiff

would have collected the first Judgment, and
would have secured a second Judgment in time

to have collected it before the mining compa-
ny became insolvent. HeId, that thn petition

stated a cause of action for maintenance.

Breeden v. Frankfort Marine, Accident &
Plate Glass Ins. Co., 85 S.W. 930, 110 Mo. App.
312.

Where an insurance company has indem-
nified a corporation from liability for inju-
ries to its employes, it is not a volunteer in

defending an action against insured for such

injuries, and is therefore not liable, as an in-

termeddler, for maintenance. Id.

$s4 (T). Operation and effect.

Sup. 1857. An instrument in the follow-

ing form: "I promise to pay G. W. Crow
$100, if the M. T. Lewis county road is not

opened and kept open along the creek where
it is now located, or if said Crow should make
null the present proceedings of the court and
commissioners as already had and done by
them. I also agree that, if the said road is

opened and kept open, the said Crow shall

have all the damages that may ever be as-

sessed me for the same" dated and signed,
is not champertous on its face. Crow v. Har-

mon, 25 Mo. 417.

Sup. 1891. The fact that a principal was
Instigated by a third person to institute a suit

against his agent to set aside a conveyance
of land to him as obtained by fraud, and that
such third person paid him $1,000 to do so,

and agreed to pay all costs and attorney's fees
in consideration of a half interest in the prop-
erty recovered, does not deprive plaintiff of

his right to have the deed to defendant an-

nulled, especially when the champertous con-

tract was voluntarily rescinded at the trial.

Euneau v. Rieger, 16 S.W. 854, 105 Mo. 639.

Unless plaintiff's title by which he seeks
to enforce a right is infected by a champer-
tous contract, the suit may proceed, though
such a contract exists between plaintiff and
another interested in the suit, as a party
will not be turned out of court under those
circumstances until he asks <the aid of the
court to enforce the champertous contract.

Id.

App. 1901. A party will not be deprived
of relief because the contract on which he is

prosecuting his suit is infected with champer-
ty, when he is not seeking to enforce such
contract. Bick v. Overfelt, 88 Mo. App. 139.

<=>4 (8). Pleading.

Sup. 1884. A plea of want or failure of
consideration is insufficient to raise the de-

fense of champerty. Moore v. Ringo, 82 Mo.
468.

Sup. 1912. Where a bill In equity did
not on its face savor of champerty or main-
tenance, defendants could not avail them-
selves of this defense without having pleaded

Consult Pocket Part for later cases. For explanation, see page iii.
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it. Johnson v. United Rys. Co. of St. Louis,

152 S.W. 362, 247 Mo. 326, judgment modified

152 S.W. 374, 247 Mo. 320.

<8=5. Contract! and transactions with
attorneys*

demnity for client's liability for costs. Myt-
ton v. Missouri Pac. R. Co., 211 S.W. 111.

). Validity of contract in general.

Sup. 1906. A contract for a contingent

interest in the subject-matter of litigation by

way of compensation for professional servic-

es is not chainpertous. Taylor v. St. Louis

Transit Co., 97 S.W. 155, 198 Mo. 715.

Sup. 1912. Under Rev. St. 1909, 965,

authorizing contingent fee contracts, the fact

that the fee of a judgment creditor's attorney

in a creditor's suit was contingent on success

did not show champerty or maintenance.

Johnson v. United Rys. Co. of St. I>ouis, 152

S.W. 362, 247 Mo. 326, judgment modified 152

S.W. 374, 247 Mo. 326.

App. 1881, Agreement between attorney

and client as to purchase by former at execu-

tion sale as chainpertous. See Kinealy v.

Macklin, 10 Mo. App. 582, 583, memorandum.

App. 1909. A contract by an attorney

with his client for a contingent fee, to be paid
the attorney out of the proceeds of a pending
suit, if properly entered into, is expressly au-

thorized by Laws 1901, p. 46 (Ann. St. 1906,

4937 2). Beagles v. Robertson, 115 S.W.

1042, 135 Mo. App. 306.

App. 1911. Where an attorney having

procured a surety on an injunction bond for a

client, after procuring a permanent injunc-

tion, and the surety having been charged as

garnishee for a deposit in his hands, as in-

demnity, promised the surety that he would

guarantee the surety against loss above the

amount of the deposit, if the latter would i>er-

mit an appeal from the judgment in garnish-

ment, saich agreement was not champertous.
Dent v. Arthur, 137 S.W. 285, 156 Mo. App.

472.

App. 1913. Advances made by an attor-

ney to his client with the expectation of being
reimbursed by him are proper. Taylor v.

Perkins, 157 S.W. 122, 171 Mo. App. 246.

(2). In abnence of attorney'* agree-
ment to pay coat*.

App. 1919. It is neither against public

policy nor champertous for an attorney to

lend his client money after the relationship

of attorney and client already exists, and the

loan forms no part of the inducement to bring
about that relationship or to induce the client

to engage in litigation, and there is no in-

. AM affected lijr attorney**
nieiit to pay cot a.nd expenen.

Sup. 1884. An agreement between at-

torney and client that the latter shall buy
land a lid convey half of it to the former, who
is then to pay half the expense of a suit to re-

cover the land, is not chainperto-us. Moore v.

Ringo, 82 Mo. 468.

Sup. 1906. A contract with three plain-
tiffs having separate causes of action, for a

contingent attorney's fee, is not rendered

cluampertous as to the fee in two cases which
were commenced by the fact that one of the

attorneys afterwards ticcaim* surety for costs

in am action commenced for the third plain-
itiff. Taylor v. St. Umis Transit Co., 97 S.W.

155, 198 Mo. 715.

Sup. 1907. A contract between plaintiff

and defendant, an attorney, which provides
that in consideration of services rendered by
plaintiff in procuring bonds of a county as
described in a receipt, to be sued on by de-

fendant in accordance with a contract, ap-

pended to the receipt, defendant agrees to

Imy plaintiff one-half of the fee accruing in

accordance with its terms, it being understood
that plaintiff "shall pay one-half of any tind

all reasonable expenses * * * that may
IK* necessary and proper" to insure the suc-

cessful prosecution of the suit, does not bind

plaintiff to pay any part of the costs of a
suit on the bonds, and is not cbampertous on
its face, though the contract appended to the

receipt stipulates that, in wise a suit is de-

feated, the attorney will pay all the costs

thereof. Kelerher v. Henderson, 101 S.W.
1083, 203 Mo. 498.

Sup. 1JK)9. Though plaintiff's counsel
executed a cost bond for him in accordance
with a usual custom, because they knew he
was good for the costs, and without any un-

derstanding with any one on the question, a
contract to bring and prosecute a proinr suit

to recover land, in consideration of one-half

the land recovered, was not champertous.
Shelton v. Franklin, 12.3 S.W. 1084, 224 Mo.
.342, 1.35 Am. St. Kep. 537.

App. 1904. An agreement by an attorney
to pay all or some of the court costs to ac-

crue in a suit which he is employed to prose-
cute is champertous. Tomstock v. Flower,
84 S.W. 207, 109 Mo. App. 275.

App. 191.3. A contingent fee is not such
an interest in the cause of action as will re-

lieve the contract for the fee from being

This Digest is compiled on the Key-Number System. For explanation, see page iii.
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champertous, where the attorney agrees to

pay the costs. Taylor v. Perkins, 157 S.W.

122, 171 Mo. App. 246.

The attorney's lien statute, providing that
the compensation of an attorney is governed
by an agreement expressed or implied, which
is not restrained by law, does not relieve an
agreement by an attorney to pay costs of its

champertous character. Id.

Rev. St. 1900, 965, allowing an attorney
to contract for a contingent fee, gives him
no right to agree to pay the costs. Id.

App. 1919. Although a written contract
of employment between attorneys and their

client in a personal injury action does not

provide that the attorneys pay any part of

the costs or expenses, the contract is never-

theless champertous if the agreement in fact

contemplates the payment of such costs or

expenses. Mytton v. Missouri Pac. K. Co.,

211 S.W. 111.

<g=D,% (4). Agreement* with political
lodle.

See explanation, page Hi.

<$=5>B (5). ARrreementH with third pemona
to procure claim* for collection.

Sec explanation, page Hi.

^r-"5 (>. Agreement!* whereby attorney
acquire* intercut in ^object-matter.

If the attorney makes no agreement to

furnish money, an attorney's engagement to

render services in the prosecution of a suit,

in consideration of receiving a share of the

proi>erty recovered, is not void for champerty.
Sup. 1S77. Duke v. Harper, 60 Mo. 51, 27
Am. Rep. 314 ;

App. 1876. Duke v. Harper, 2 Mo. App. 1.

Sup. 1877. A contract with attorneys by
which they are to receive a certain portion
of the property sought to be recovered as their

compensation, but which does not bind them
to pay any portion of the expenses of the lit-

igation, is not champertous. Duke v. Harper,
66 Mo. 51, 27 Am. Rep. 314.

Sup. 1906. In a contract whereby attor-

neys were to receive in compensation for serv-

ices in litigation for the recovery of land one-

half the land, a provision whereby the client

agreed not to compromise without the con-

sent of her attorneys was not void as con-

trary to public policy. Lipscomb v. Adams,
91 S.W. 1<M6, 193 Mo. 530, 112 Am. St. Rep.
500.

App. 1881. A contract between attorney
and client that -the attorney is to receive as

compensation for his services a portion of

the property in controversy, and that he is

to pay the cost of litigation, is champertous.
Million v. Ohnsorg, 10 Mo. App. 432.

App. 1908. The fact that insured in a
flre policy assigned the same after a loss to
secure fees owed to her attorneys, without
any undertaking by them to pay the costs of
the litigation, did not show a champertous
assignment. Ball v. Royal Ins. Co., 107 S.

W. 1097, 129 Mo. App. 34.

App. 1909. A stipulation in a contract
for a contingent fee that the client shall make
no compromise without the attorney's con-
sent Is valid, and not opposed to public pol-

icy, as indicated by Attorney's Lien Act (Laws
1901, p. 46; Ann. St. 1906, 49372), re-

stricting compromises by litigants to the det-

riment of the attorney's lien. Beagles v. Rob-
ertson, 115 S.W. 1042, 135 Mo. App. 306.

App. 1910. A contract between an at-

torney and client as to the prosecution of a
claim for personal injuries, whereby the at-

torney is to be paid for his services 50 per
cent, of the amount recovered, either by suit

or compromise was not void as contrary to

public policy, because it also provided that
the client would not settle or compromise his

cause of action without his attorney's consent.

Wright v. Kansas City, Ft S. & M. R. Co.,
126 S.W. 517, 141 Mo. App. 518.

(7). Who may raise objection*.

Sup. 1885. Defendant, in an action by a

receiver, cannot object to the maintenance
of the suit on the ground that there is a

champertous agreement between the receiver

and his attorney, since that is a matter to

be presented to the court in which the re-

ceivership action is pending. Bent v. Priest,
86 Mo. 475.

App. 1881. If the question were proper-

ly presented, the Court of Appeals would feel

bound to hold that a contract under which
plaintiff's attorneys are prosecuting is a mat-
ter which does not concern the defendant at

all, and that, although it be champertous, such
fact cannot be set up as a defense to the suit.

Bent v. Priest, 10 Mo. App. 543.

. Operation and effect.

Sup. 1886. A motion to strike out a por-
tion of the answer of defendant in an eject-
ment suit, setting up a champertous agree-
ment between the plaintiff and his counsel, is

well sustained, and the evidence offered there-
on well excluded, provided the plaintiffs ti-

tle by which he seeks to enforce his right is

not affected by such contract. Pike v. Mar-
tindale, 1 S.W. 858, 91 Mo. 268.

Consult Pocket Part for later cases. For explanation, see page iii.
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Sup. 1907. A contract not void as cham-

pertous which binds an attorney to pay to

a third party a portion of the fees which he

may earn and collect in pursuance of a cham-

pertous contract will be enforced. Kelerher
v. Henderson, 101 S.W. 1083, 203 Mo. 498.

App. 1909. A stipulation, in a contract

for a contingent fee, that the client shall make
no compromise without the attorney's con-

sent is a divisible stipulation, and, even if

void as against public policy, will not vitiate

the other parts of the contract. Beagles v.

Robertson, 115 S.W. 1042, 135 Mo. App. 306.

App. 1913. An attorney cannot claim a

fee or enforce a lien where his contract was

champertous. Taylor v. Perkins, 157 S.W.

122, 171 Mo. App. 246.

App. 1919. Where an attorney's contract

of employment is champertous, it is void.

Mytton, v. Missouri Pac. R. Co., 211 S.W. 111.

(9). Pleading and evidence.

App. 1904. In an action by an attorney

against his client for compensation, champer-
ty is an affirmative defense, not available to

defendant unless pleaded. Comstock v. Flow-

er, 84 S.W. 207, 109 Mo. App. 275.

App. 1905. In an action on an insurance

policy by an attorney to whom the claim was
assigned, the defense of champerty, not plead-

ed, was unavailabla Major v. Insurance Co.

of North America, 86 S.W. 883, 112 Mo. App.
235.

App. 1914. In a proceeding to determine

an attorney's right under a contract with P.

alleged to be champertous because of am agree-

ment to pay costs, to a portion of the pro-

ceeds of a Judgment, the testimony of an-

other attorney that on being consulted by P.

and requested to pay costs of the proposed

action, he bad refused to do so was admissi-

ble. Taylor v. Perkins, 170 S.W. 400, 183

Mo. App. 204.

$=5 (1O). Question* for Jury and inatrnc-
tioim.

See explanation, page Hi.

4=6. Transfers of claims for purpose of
litigation.

In general.

Sup. 1894. The assignment of a bare

right to file a bill in equity for fraud on the

assignor is void, as against public policy and

savoring of the character of maintenance.

Wilson v. St. Louis & W. R. Co., 25 S.W. 527,

759, 120 Mo. 45.

Sup. 1911. A plaintiff suing in equity to

rescind a sale of corporate stock to himself

on ground of fraud and deceit could not
maintain therewith counts on numerous sim-

ilar claims of others assigned to him ; as-

signment of a mere right to file a bill for

fraud committed on the assignor being void

as savoring of maintenance. Ryan v. Miller,

130 S.W. 128, 230 Mo. 490, Ann. Cas. 1912D,
540.

(2). What are litlffiona right*.

See explanation, page Hi.

Analirnnient pendente lite.

Sec explanation, page tit.

$=96 (4). Who may raUe objection*.

See explanation, page Hi.

=6 (5). Operation and effect.

App. 1919. In action to recover a sum
paid defendant for interest in a debt and ven-

dor's lien, answer alleging thtttt defendant had
no knowledge of his legal rights, but relied

and acted solely upon advice of one of plain-

tiffs, an attorney, and that plaintiffs knew
they were buying a lawsuit, etc., held, if true,

to constitute a complete defense. Williams v.

Powell, 209 S.W. 607.

<B=7. Grants of lands held adversely.

<3=>7 (1). Validity of deed to land held ad-
vemely in grenerul.

Sup. 1886. Under Rev. St. 1S70, 673,

any person claiming title to real estate may,
though then* be an adverse possession, con-

vey his interest as if he were- in actual pos-
session. Allen v. Kennedy, 2 S.W. 142, 91

Mo. 324.

<8=>7(2)-8. See explanation, page Hi.

(2). "What conatitnte* adverse po-
e>>ion.

. Alienation* prohibited.

. Peraon* entitled to make objec-
tion*.

(5). Operation and effect.

4Js7 (O). Instruction*.

(7). Q,netion* for Jury*

Action* for damages.
Criminal responsibility.

Offenses.

App. 1927. "Barratry" is offense of fre-

quently exciting quarrels and suits. State

v. Noell, 295 S.W. 529, 220 Mo. App. 883.

$=>1O. Prosecution and punishment.
App. 1927. Indictment charging bar-

ratry, in that defendants stirred up "quar-

rels," "strifes," suits and "controversies,"

held insufficient to apprise them of Issues

they must meet (Rev. St. 1919, 3174). State

v. Noell, 295 S.W. 529, 220 Mo. App. 883.
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Scope-Note.

INCLUDES gifts, devises, bequests, and trusts for purposes regarded as charitable

uses ; their validity, operation, and effect in general, and application to them of doctrine

of cy pres; organization, franchises, and powers of charitable societies; rights, powers,

and liabilities of such societies, or of trustees of charities, or of the donors, and of bene-

ficiaries ; judicial control and protection of charitable societies and charities ; and reme-

dies relating thereto.

For related matters under other topics, see Descriptive-Word Index.

Analysis.

I. Creation, Existence, and Validity.

<^1. Nature of charities.

2. What law governs.
3. Constitutional and statutory provisions.

4. Validity of gifts and trusts in general.

5. Subject of gift.

6. Form of gift.

7. Character and capacity of beneficiaries.

8. Number of beneficiaries.

9. Purposes of gift.

10. In general.

11. Relief of poor or unfortunate.

12. Education.

13. Promotion of religion.

14. Public institutions and improvements.

15. Care or improvement of burial grounds or lots.

16. Prayers or masses.

17. Certainty as to property.

18. Necessity of trustee.

19. Certainty as to trustees or donees.

20. Capacity of trustees or donees to take.

20(1). Capacity In general.

20(2). Corporations.

20(3). Voluntary unincorporated associations.

20 (4). Associations or corporations to be created or Incorporated.

20(5). Municipal bodies or corporations.

21. Certainty as to beneficiaries.

21 (1). In general.

21 (2). Beneficiaries to be designated by trustees or donees.

21 (3). Gifts for relief of poor, unfortunate, or iuflrm.

21 (4). Gifts for promotion of education.

21 (5). Gifts for promotion of religion.

22. Certainty as to purpose of gift.

22 (1). Certainty In general.
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I. Creation, Existence, and Validity Continued.

22 (2). Purpose discretionary with trustee.

22 (3). Gifts for relief of poor or unfortunate.

22 (4). Gifts for promotion of education.

22 (5). Gifts for promotion of religion.

3=23. Certainty as to manner of executing trust.

24. Acceptance by trustee or donee.

25. Partial invalidity.

26. Estoppel or waiver as to defects or objections.
27. Persons entitled to question validity of gift.

28. Modification or revocation.

29. Nonuser or misuser.

30. Duration and termination.

II. Construction, Administration, and Enforcement
^^31. General rules of construction.

32. Evidence to aid construction.

33. Trustees or donees.

34. Beneficiaries.

35. Property included and title or interest acquired.
36. Puq)oses of gift.

37. Application of doctrine of cy prcs.

38. Conditions.

39. Incorporation and organization of charitable societies.

40. Franchises and powers of charitable societies.

41. Public aid.

41%. Statutory regulations.
42. Supervision by public officers.

43. Judicial supervision or administration.

44. Visitation.

45. Rights, duties, and liabilities of charitable societies and trustees.

45(1). In general.

45 (2). Liability for torts.

46. Officers and agents of charitable societies.

47. Judicial appointment of trustees.

48. Administration and disposition of property or funds.
48 (1). In general.

48 (2). Sale or lease of property.

49. Persons entitled to enforce charitable trust.

50. Actions for administration or enforcement.

For related matters under other topics, see Descriptive-Word Index.
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I. CREATION, EXISTENCE, AND VA-
LIDITY.

Nature of oharitiei.

Sup. 1890. The Widows' & Orphans
1

Home Society of Missouri, incorporated un-

der act of March 19, 18(50 (Sess. Acts 1866, p.

(J9), cannot be classed as a public charity.

Tyree v. Hingham, 13 S.W. 952, 100 Mo. 451.

Sup. 1019. A "public charity" is a gift

to l>e applied consistently with existing laws
for the l>eneflt of an indefinite number of

persons, by bringing their minds under the

influence of education or religion, by reliev-

ing their Iwdies from disease, suffering, or

constraint, or by assisting them to establish

themselves in life, or by erecting and main-

taining public buildings or works, or other-

wise lessoning the burdens of government. -

Kobinsou v. Crutcher, 209 S.W. 104, 277

Mo. 1.

App. 1907. An association established

under llov. St. 1S<)9, c. 12, art. 11, providing
for organization of benevolent, religious, sci-

entific, etc., associations, the charter of which

provides that its object shall IK* to conduct

and control a certain hospital, to provide med-
ical treatment free to the t>oor, and to train

and educate nurses, which has no stock, and

pays no dividends, but devotes any income
from iwiying patients tot tin* improvement and
maintenance of the hospital, which receives

persons free of charge for board even, when
nimble to pay, and furnishes other places,

known as free institutions, with physicians,
nurses, and medicines, gratuitously, is a char-

ity. Adams v. University Hospital, 90 S.W.

453, 122 Mo. App. U75.

App. 11)10. A "public trust" is one in

which the public at large, or some undeter-

mined portion of it, have a direct interest

or property right, or in which the beneficiaries

cannot l*e ascertained with certainty. IIol-

man v. Renaud, 125 S.W. S4:i
f 141 Mo. App.

399.

<=^2. What law governs.

Sec explanation, page Hi.

<g=>3. Constitutional and tatntory pro*
viaions.

Sup. 1860. St. 43 KHz., concerning char-

itable uses, prevails in Missouri. Chambers
v. City of St. Louis, 29 Mo. 548.

Sup. 1889. 2 Rev. Kt. 1879, g 5970, 5977,

do not apply to benevolent or charitable cor-

porations (Laws 1881, p. 87). Wliitmore v.

Supreme Lodge Knights and Indies of Honor,

13 S.W. 495, 100 Mo. 36.

Sup. 1911. There being no statute in

this state defining a public charity, the ques-
tion as to whether a particular donation con-

stitutes a public charity must be determined
from the rules of the common law. Buchan-
an v. Kennard, 136 S.W. 415. 234 Mo. 117, 37
L. R. A. (N. S.) 993, Ann. Cas. 1912D, 50.

The statute of charitable uses, or St. 43
Eliz. c. 4, as enacted by Parliament, together
with the common law of England upon the
same subject, was made a part of the law of

this state. Id.

The charities enumerated in the statute

of charitable uses (St. 43 Eliz. c. 4) is not
alone determinative of what constitutes a

public charity under the laws of this state, as
it was not intended by such statute to abro-

gate the existing law as to public charities

or to limit the remedy provided to the chari-

ties particularly designated, and hence a do-

nation which prior to the statute of Eliza-

beth was recognized as a public charity will

be treated as such under the laws of this

slate, though it may not fall within the terms
of those so enumerated. Id.

. Validity of gift, and tract* in
general.

Sup. 1S7(5. Testatrix made a will con-

taining a devise to an archbishop of the Ro-
man Catholic Church in his official capacity
for the benefit of the church. After the

adoption of the Constitution of IStJT), forbid-

ding iiny gift, bequest, or devise to any reli-

gions order or <lt nomination, testatrix al-

tered her will, making the devise absolute
to the devisee personally. The change was
mmle to evade the law, it ln'ing understood
that the devisee should take, as before, for

the I'enefil of the church. 7/r/rf, that the lat-

ter devise, being a fraud on the policy of the

law, was void. Kenrick v. Cole, 61 Mo. 572.

Sup. 1917. A charitable trust must be
clear, definite, and certain, as to subject, ob-

ject, and terms, but the courts will not con-

cern themselves with the wisdom or propri-

ety of the trust or the character of the

beneficiary. Jones v. Patterson, 193 S.W.

1004, 271 Mo. 1, L. R. A. 1917F, 660.

That the interest in a charitable trust

may be generally expressed will not neces-

sarily cause the trust to fail for uncertainty
of its object, if the particular mode of appli-
cation may be rendered susceptible of direc-

tion by a court of equity. Id.

Notwithstanding the permissibility of a

general declaration, if the charity does not by

Consult Pocket Part for later cases. For explanation, see page iii.
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its own terms fix itself on a well-defined ob-

ject, or is not susceptible of such interpreta-
tion by the courts, but is general and indefi-

nite, it must fail. Id.

Sup. 1027. Bequest of money to German
Red Gross for relief of widows, orphans and
invalid* of World War held not void as

against public policy ; "enemy" (Rev. St. Mo.
1919, | 590-594; Trading With the Enemy
Act [50 USCA Appendix 1 et seq.] ; Const
U. S. art. 3, 5 3; Const. Mo. art. 2, 13).

In re Rahn's Estate, 291 S.W. 120, 316 Mo.

492, 51 A. L. R. 877, certiorari denied Martin
v. Ahrens, 47 S. Ct. 591, 274 U. S. 745, 71 L.

Ed. 1325.

Bequest to German Red Cross for relief

of widows, orphans, and invalids of World
War did not fail because it showed intent to

grant immediate relief and payment was de-

layed. Id.

A pp. 1911. Decedent, a short time be-

fore his death, was the owner of three notes

executed by a church congregation; two for

$500 and one for $1,000. He sent for the

pastor and church treasurer and handed the

notes to the treasurer, with the request that

he destroy one of the $500 notes as a contri-

bution to the church, and that the other

two be used by the pastor and treasurer for

certain other charities, to be paid out after

decedent's death. As a part of the same
transaction, he signed an instrument reciting
that he freely intrusted to the pastor and
treasurer the notes described, to be paid out

in a specified manner for the benefit of such

charities. Held to constitute a valid gift in-

ter vivos in trust for the benefit of the chari-

ties mentioned. Telle v. Roever, 139 S.W.
256, 159 Mo. App. 115.

$=5. Subject of Rift.

See explanation, page Hi.

$=6. Form of gift.

Bee explanation, page Hi.

=7* Character mad capacity of bene-
ficiaries.

Sop. 1916. Where there were no such

organizations or mission boards as those re-

ferred to in a will bequeathing money to them,
the public charity intended by testator would
fail for want of any taker. Cummings v.

Dent, 189 S.W. 1161.

<8=>8. Number of beneficiaries.

See explanation, page iii.

<C=>9. Purpose! of (i*t.

Construction as to purposes of gift, see post,
=>36.

- In general.

Sup. 1911. A devise "in trust for the

purpose of erecting and maintaining a hospi-
tal for sick and injured persons without dis-

tinction of creed" is for a purpose recognized
as a public charity prior to the enactment of
the statute of charitable uses (St 43 Eliz.

c. 4), and hence is to be regarded as a public
charity under the laws of this state. Buchan-
an v. Kennard, 136 S.W. 415, 234 Mo. 117,

37 L. R. A. (N. S.) 993, Ann. Cas. 1912D, 50.

The enumeration in the statute of char-

itable uses (St 43 Eliz. c. 4) of "aged, impo-
tent, and poor people," and "maintenance of

sick and maimed soldiers and mariners/' and
"aid and help to young tradesmen/' as rec-

ognized purposes of public charities, indi-

cates that the poverty of the recipients of

benefits from a charity is not an essential

requisite to constitute the donation a public

charity; and hence a devise "in trust for

the purpose of erecting and maintaining a

hospital for sick and injured persons" is

not invalid as a public charity, in that it does
not impose poverty as a condition to the re-

ceipt of benefits. Id.

That a public charity for the creation of
a hospital included a direction for the pay-
ment of a sum to a relative of testator monthly
and another sum for the keeping of the buri-

al lot of testator in repair, which payments
were made a charge on the charitable fund,
did not change the nature of the main gift
so as to deprive it of the character of a

public as distinguished from a private chari-

ty. Id.

Sup. 1912. Enumeration of charities in

the statute of charitable uses (St. 43 Eliz. c.

4) is not exclusive, and there are other ob-

jects deemed charitable in a legal sense.

Strother v. Barrow, 151 S.W. 960, 246 Mo.
241.

Any gift not inconsistent with law and
promotive of the amelioration of the condi-
tion of mankind or the diffusion of useful

knowledge is a "charity." Id.

Sup. 1915. It is of the essence of a
public charity that it should be for the bene-
fit of the public at large or some portion
thereof, or upon an indefinite class of persons.

Catron v. Scarritt Collegiate Institute, 175
S.W. 571, 264 Mo. 713.

This Digest is compiled on the Key-Number System. For explanation, see page iii.
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Sup. 1916. Provision of a will that land
or its value be put on interest for the use of

wornout preachers in Methodist Episcopal
Church in North Missouri Conference is suffi-

cient in every respect to create a valid char-

itable use. Buckley v. Monck, 187 S.W. 31.

Sup. 1028. English statute as to chari-

table uses, held part of common law. but
enumeration of charities is not preclusive.

Harger v. Barrett, 5 S.W.(2d) 1100, 319 Mo.
633.

<$=>11. Relief of poor or unfortu-
nate.

Sup. 1920. A corporate hospital, organ-
ized to nurse the sick and to exercise care for

poor and aged by deaconesses, and to found
and support a deaconess home, where nurses
should be trained, etc., which issued no shares

of stock and puid no profits to its members,
held a charitable organization. Nicholas v.

Evangelical Deaconess Home and Hospital,
219 S.W. 643, 261 Mo. 182.

The charitable character of a corporate

hospital was not lost, because it received pay
patients and the major portion of its income
was derived from such patients. Id.

Education.

Sup. 1888. A gift of real estate in Mis-

souri to the Missouri Historical Society and
the Acad*my of Science of St. Louis, being for

the promotion of science, education, and the

diffusion of useful knowledge, is valid as a

charity, though not so denominated in the

deed. Missouri Historical Soc. v. Academy
of Science, 8 S.W. 346, W Mo. 459.

Sup. 1899. A devise of property to con-

stitute a botanical garden, with a museum
and library connected therewith, "so as to

provide for the use of the public of a botani-

cal garden easily accessible, which shall be
forever kept up and maintained for the culti-

vation and propagation of plants, flowers,

fruits, and forest trees, and other productions
of the vegetable kingdom, and a museum and
library connected therewith, and devoted to

the same, and to the science of botany, horti-

culture, and allied objects," to be preserved
"to the use and enjoyment of the public for all

time," coupled with provisions for the en-

largement of the garden, museum, and li-

brary, and for the establishment of a fully-

equipped school of botany, defines a charity,
and creates a charitable trust. Lackland v.

Walker, 52 S.W. 414, 151 Mo. 210.

Sup. 1906. A bequest for the tuition or

education of poor children under the age of

16 years of age within a certain district is a
charity. Crow v. Clay County, 95 S.W. 869,
196 Mo. 234.

Sup. 1915. A deed whereby land was
conveyed to an institution for general edu-
cation by a corporate member and his wife
for its "use and benefit," and the land or pro-
ceeds was to be applied to endow professor-

ship and memorialize the name of a deceased

son, created a public charity. Catron v.

Scarritt Collegiate Institute, 175 S.W. 571, 264
Mo. 713.

Sup. 1920. Under the law of Kansas, as
under the rule in Missouri, a trust for educa-

tional purposes is a public charity, so that
a will creating a trust for the higher educa-

tion of the children of a designated school

district is not void as attempting to create a

perpetual trust for a private charity. Mus-
ser v. Musser, 221 S.W. 46, 281 Mo. 649.

App. 1883. A gift to promote the public
good by encouraging learning, science, and
the useful arts, is a charity. State ex rel.

Hudson v. Academy of Science, 13 Mo. App.
213.

. Promotion of religion.

Sup. 1913. A grant of property to trus-

tees to furnish a site for a church is a chari-

table trust Mott v. Morris, 155 S.W. 434, 249
Mo. 137.

Sup. 1914. A gift of residue in trust for
the purchase and maintenance of a parsonage
and a church edifice "and secondarily for the

general advancement of Christianity" held a
gift to a charitable use and valid. Sandusky
V. Sandusky, 168 S.W. 1150, 261 Mo. 351.

Sup. 1916. Gift to foreign and home mis-
sion boards of Southern Baptist Convention,
and to State Board of Missions, as constitut-

ed by (Soneral Association of Baptist Church-
es of State, held to create a public charity,
to disseminate their principles and practic-
es. Cummings v. Dent, 189 S.W. 1161.

Sup. 1928. Bequest of property to church
for church house held gift for "charitable use"
or "public trust." Harger v. Barrett, 5 S.W.
(2d) 1100, 319 Mo. 633.

English statute, under which donation
for repair of church created charitable use,
held part of common law. Id.

Will bequeathing property to Baptist
Church on death of testator's widow and
son without further issue created charitable

Consult Pocket Part for later cases. For explanation, see page ill.
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use, vesting property in church on condition

named. Id.

Public institutions and im-
proTements.
See explanation, page tit.

Care or improvement of bur-
ial grounds or lots.

Sup. 1911. Where testator created a

trust of 500 acres of land to maintain a public

burying ground, it was not affected by the

fact that the will directed that the cemetery
should include a private burying ground in

which testator's father, mother, and certain

of their descendants were buried, the title to

which was not in testator, so that, unless the

trustees were able to secure the same, it

could not be included in the cemetery pro-

vided for. Stewart v. Coshow, 142 S.W.

283, 238 Mo. 662.

Where testator left his property to trus-

tees to establish a cemetery for the benefit of

testator's "large circle of relatives and

friends," testator's intent was to establish a

public cemetery, and not a private burying

ground. Id.

Const, art. 2, 8, authorises the creation

of corporations to hold title to church edifices,

parsonages, and cemeteries. Article 10, 6,

exempts cemeteries from taxation in the

same connection with the exemption of prop-

erty used exclusively for religious worship
for schools, and for purposes purely charita-

ble. Rev. St. 1909, g 3435, authorizes the

formation of corporations for certain purpos-

es, including any association formed to pro-
vide for some good in the way of benevolence

useful to the public, specifying in that con-

nection any association formed for religious

purposes, or to provide or maintain a ceme-

tery, and, after enumerating other purposes,
concludes "and in general, any association,

society, company, or organization which tends

to the public advantage in relation to any
or several of the objects above enumerated."

Held, that the purposes for which charitable

trusts may be created, as specified in the Eng-
lish Statute 43 Elizabeth, c. 4, were not ex-

clusive, and that under such Constitution and
statutory provisions a trust to establish and
maintain a cemetery was valid and enforcea-

ble as a charitable use. Id.

$=a!6. Prayers or masses.

Sec explanation, page Hi.

^=917. Certainty as to property.

Sup. 1879. Obscurity in the language of

a bequest for a recognized charity will not

be suffered to defeat the purpose of the tes-

tator. First Baptist Church v. Robberson,
71 Mo. 326.

$=a!8. Necessity of trnstoe.

Sup. 1919. In the creation of charitable

trusts there must be a separation of the legal
estate from the beneficial enjoyment indi-

cated by words of donor, to prevent a merger.
Robinson v. Crutcher, 209 S.W. 104, 277

Mo. 1.

Where testator by his will bequeathed the
residue of his property to the capital of town-
ship school fund, to the capital of public
school fund, and to the capital of state school

fund, no trust was created because of failure

to designate u trustee capable of taking. Id.

In view of Rev. St. 1909, 583, a court
of equity, in order to sustain a trust in a
will cannot go to the extent of incorporating
into the will the names of the donees who
would take legal title to the funds bequeathed.

Id.

=a19. Certainty as to trustees or donees.

Sup. 1919. Where testator bequeathed
the residue of his estate to the capital of a

township, county, and state public school

fund, and directed his executor to pay the

property over to the lawful custodians of
such funds, such direction was insufficient

as a designation of the donees of the property
under a charitable trust. Robinson v.

Crutcher, 209 S.W. 104, 277 Mo. 1.

Where testator bequeathed the residue
of his estate to the capital of a county school

fund, the names of the judges of the county
court could not be inserted as custodians of
the property; a charitable trust not having
been sufficiently created to make applicable
the provisions of Rev. St. 1909, 3747. Id.

Sup. 1927. Bequest to German Red
Cross for relief of widows, orphans, and in-

valids of World War will not fail because
Red Cross Society named did not exist. In
re Rahn's Estate, 291 S.W. 120, 316 Mo. 492,
51 A. L. R. 877, certiorari denied Martin v.

Ahrens, 47 S. Ct. 091, 274 U. S. 745, 71 L.
Ed. 1325.

$=>20. Capacity of trustees or donees to
take.

. Capacity in general.

App. 1881. Discontinuance of functions
of charitable society. See Soldiers' Orphans'
Home v. Wolff, 10 Mo. App. 596, memoran-
dum.

This Digest is compiled on the Key-Number System. For explanation, see page ili.
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$=s>20(2). Corporation*.

Sup. 1014. Gift in trust for a church
corporation held not invalid on the ground
that the corporation was not authorized by
law to hold title to a trust fund. Sandusky
v. Sandusky, 168 S.W. 1150, 261 Mo. 351.

Sup. 1916. In a suit to secure legal title

to real estate, members of a religious order

incorporating under Rev. St. 1899, 1397,
now Kev. St. 1909, 3435, to maintain such

religious order, and in co-operation therewith
to perform benevolent works, held not to be
a "religious corporation," within Const, art.

2, 8, and article 10, 21. Society of Helpers
of Holy Souls v. Law, 186 S.W. 718, 267 Mo.
6C7.

In a suit to secure legal title to real es-

tate, members of a religious order, incorporat-
ing under Rov. St. 1899, 1397, now Rev. St.

1909, 343f>, to maintain such religious order
and in co-operation therewith to perform be-

nevok'iit works, held to be a benevolent cor-

poration. Id.

In articles of a benevolent corporation
stating its purpose to maintain a certain re-

ligious order, and "in connection with same"
to perform benevolent works, the words "in

connection with same" mean in co-operation
with such religious order. Id.

Voluntary unincorporated aa-
oclatlon*.

Sup. 1879. Under Const. 1865, art. 1,

13, prohibiting gifts, sales, or devises of land
or of chattels for the use, beneiit, or support
of any minister or of any church, except in

accordance with section 12 of the article,

which permits a gift, stile, or devise of one
acre of ground in a town or city, a bequest of

$5,000 for the purposes of a church building,
and of $1,000 for the support of a minister,
is void. First Baptist Church v. Kobberson,
71 Mo. 326.

Sup. 1887. Where the purpose of an or-

ganization would properly be termed a char-

ity, a gift to it will not fail because it was
not incorporated until after the gift was
made. Missouri Historical Soc. v. Academy
of Science, 8 S.W. 346, 94 Mo. 459.

Sup. 1890. Although ordinarily there

must be a devisee in existence capable of

taking in order to make the devise a valid one,

yet a charitable devise or bequest will be up-
held and enforced, although it is made to a

voluntary unincorporated association. Lilly
v. Tobbein, 15 S.W. 618, 103 Mo. 477, 23 Am.
St. R<p. S87.

Sup. 1916. There is no principle of law
which forbids a charitable gift to an unin-

corporated religious body or any of its or-

ders, whether it be Protestant or Catholic.

Society of Helpers of Holy Souls v. Law, 186
S.W. 718, 267 Mo. 667.

Sup. 1917. A devise to an orphan asylum
is not void for indeflniteness of beneficiary,
where there was an orphan asylum of that
name known to the testator and to which he
had made contributions, though it was unin-

corporated. Schneider v. Kloepplc, 193 S.W.
834, 270 Mo. 389.

Sup. 1919. Under Rev. St. 1909, 3746,
a county court may act as a trustee of a char-
itable trust. Robinson v. Crutcher, 209 S.W.
104, 277 Mo. 1.

Sup. 1928. Unincorporated church held

empowered to receive property bequeathed to
it in will, and could appoint trustees to dis-

pose thereof atf directed in will. Harger v.

Barrett, 5 S.W.(2d) 1100, 319 Mo. 633.

<S=a2O (4). Associations or corporation* to
be created or Incorporated.

Sec explanation, page Hi.

<=20 (5). Municipal bodies or corpo-
ration*.

Sup. 1860. A testator gave an equal un-
divided third of all his property to the city of
St. Louis, in Missouri, in trust, to constitute
a fund to furnish relief to all poor emigrants
and travelers coming to St. Louis on their

way bona fide to settle in the West. The tes-

tator left a large estate, the greater part of
which consisted of lands situate in St. Louis

county, beyond the limits of the city. Held,
that the devise was valid; that the city of
St. Louis was capacitated to take all the prop-
erty embraced within the terms of the will,

upon the trusts therein indicated, and to ad-
minister said trusts, subject to the control of
a court of equity. Chambers v. City of St.

Louis, 29 Mo. 543.

Municipal corporations may take and
hold property in trust for charitable uses.

Id.

Sup. 1892. Municipal corporations may
take and hold property in trust for charitable
uses. Harkley v. Donnelly, 19 S.W. 305, 112
Mo. 561.

Certainty as to beneficiaries.

Construction as to beneficiaries, see post,
34.

Tucket l\m -iui later cases. For explanation, see page ifl.
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(1). In ireneral.

Sup. 193 6. Indeflniteness as to the in-

dividual recipients of the bounty is one of
the elements of a charitable trust; other-

wise it would be a private trust. Buckley
v. Monck, 187 S.W. 31.

Sup. 1028. Ordinarily trust for benefit

of indefinite number is void. Dickey v. Vol-

ker, 11 S.W.(2d) 278, certiorari denied (1929)
49 S. Ct. 252, 279 IT. S. 839, 73 L. Ed. 986.

$=21 (2). Beneficiaries to be designated
by trustees or donees.

Sup. 1876. Bequests for purposes of be-

nevolence and general liberality, such as

the trustee shall apportion or direct, cannot
be supported, either as general trusts or for

charitable uses. Schmucker's Estate v. Reel,
61 Mo. 592.

Sup. 1887. A gift to a trustee or the ex-

ecutor to dispose of the property among such
charitable and benevolent institutions or cor-

porations in a particular city as he shall

choose, is not void for uncertainty as to the

beneficiaries. Howe v. Wilson, 3 S.W. 390,
91 Mo. 45, 60 Am. Rep. 226.

Sup. 1890. A bequest to such charitable

purposes as trustees may deem best is suffi-

ciently definite. Powell v. Hatch, 14 S.W.

49, 100 Mo. 592.

Sup. 1894. In gifts to a charitable use,
mere obscurity or indefiniteness will not nec-

essarily defeat the trust; but they will be

upheld where they are made to a charity gen-

erally, if there is a trustee with power to

make them definite and certain. Sappington
v. Sappington School Fund Trustees, 27 S.W.

356, 123 Mo. 32.

The owner of property conveyed it by a
trust deed, and directed that the interest

accruing thereon should be annually expend-
ed by the trustees in the education of "the
most necessitous poor children" in the coun-

ty in which he resided, and further directed

that, in the event that the school funds of

the state should become sufficient to educate
all the poor children of the county, the board
of trustees were authorized and requested to

apply the interest of said fund "to such other

objects of charity in said county as in their

judgment may 1x5 most needy." Held, that
the latter provision of the deed was valid.

Id.

s21 (3). Gifts for relief of poor, unfor-
tunate, or Infirm.

Sup. 1892. Testator's will devised a cer-

tain tract of land to the city for the erection

of an orphan asylum, and further directed
than an opera house be built on certain oth-
er lots, all profits of which should be applied
to the support of the asylum. The will then
directed that, after the devises and bequests
hereinbefore made, and after the completion
of the opera house, the remainder of the es-

tate should be applied to building a religious
school; and another item provided that, if

the estate should be insufficient to build the
opera house and reserve the tract for the
orphan asylum, the executors should sell the
lots and the tract, together with other re-

maining property, and out of the proceeds
purchase another site for the opera house and
orphan asylum, and build thereon such an
opera house and asylum as the means will

permit of. Held, that the trust on which
the tract and the lots were devised was not
void on the ground that the beneficiaries were
not sufficiently definite and certain. Bark-
ley v. Donnelly, 19 S.W. 305, 112 Mo. 561.

Sup. 1911. A devise to designated trus-
tees "in trust for the purpose of erecting and
maintaining thereon a hospital for sick and
injured persons without distinction of creed,
under the auspices of the Methodist Episco-
pal Church South of the United States or
its successor, under such rules and regula-
tions as the trustees and their successors shall
from time to time establish and maintain,"
is not invalid as a public charity, on the

ground that it is indefinite as to the selection
of the objects of the charity. Buchanan v.

Kennard, 136 S.W. 415, 234 Mo. 117, 37 L.
H. A. (N. S.) 993, Ann. Cas. 1912D, 50.

Sup. 1027. Bequest to German Red
Cross for relief of widows, orphans, and in-

valids of World War will not fail because
beneficiaries are too indefinite. In re Rahn's
Estate, 291 S.W. 120, 316 Mo. 492, 51 A. I* R.
877, certiorari denied Martin v. Ahrens, 47
S. Ct. 591, 274 U. S. 745, 71 L. Ed. 1325.

Sup. 1928. Legacy to named person for

poor, homeless children held valid as not be-

ing too vague and uncertain. St. Louis Un-
ion Trust Co. v. Little, 10 S.W.(2d) 47.

=21 (4). Gifts for promotion of educa-
tion.

See explanation, page Hi.

=321 (B). Gifts for promotion of religion.

Sup. 1907. A devise of property to the
"Methodist E. Church, South, and mission-
ary cause," was void and of no effect for be-

ing indefinite and uncertain.- Board of Trus-
tees of Methodist Episcopal Church, South,
v. May, 99 S.W. 1093, 201 Mo. 360.
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Sup. 1016. Where 7 out of 17 of a re-

ligious order incorporate, using the name of

the order as the corporate name, a devise to

the name by which both the order and the

corporation are known will pass title to one
of them, Society of Helpers of Holy Souls

v. Law, 186 8.W. 718, 267 Mo. 667.

Sup. 1928. Uncertainty as to individual

to whom benefit of public use created by be-

quest of property for unincorporated church

may reach will not defeat gift. Harger v.

Barrett, 5 S.W.(2d) 1100, 319 Mo. 633.

Bequest to particular Baptist Church for

church house held not rendered uncertain be-

cause made to church. Id.

A pp. 1879. Where it appears that plain-
tiffs accepted a trust and held the trust prop-

erty for a voluntary association of persons,
that they might have a place of religious wor-

ship and resort to it as usual for such pur-

pose, the doctrines of equity, unaffected by
the statute of uses, have a legitimate sphere
of operation, and the purpose of the grant
will be carried out. by the preservation of the

trust. The trust is of the class of charitable

trusts, and it is a peculiarity of such trusts

that equity will hold the gifts to be good,

when, if they were for other purposes, they
would be considered void on account of the

uncertainty of the persons for whose benefit

they were intended. Bredell v. Alexander,
8 Mo. App. 110.

G=>22. Certainty as to purpose of gift.

$=22 (1). Certainty In general.

Sup. 1922. The object and purpose of a
charitable trust created by a devise must be

clear, definite, and certain. National Board
of Christian Women's Board of Missions of

Christian Church of the U. S. v. Fry, 239 S.W.

519, 293 Mo. 399.

Purpose discretionary
trustee.

with

Sup. 1907. Testator bequeathed all his

property to his wife for life, she, after pro-

viding for her own wants, to give such
amounts to testator's relations as she might
think proper, and the balance to advance the

cause of religion and promote the cause of

charity in such a manner as the wife might
think would be most conducive to carrying
out testator's wishes, with authority to lease

and sell property for the benefit of the es-

tate. Held, that such provisions were insuffi-

cient to constitute a valid public charity,
which could be enforced by a court of equity

after the widow's death. Hadley T. Forsee,
101 S.W. 59, 203 Mo. 418, 14 L. R. A. (N. S.)

49.

Sup. 1928. Residuary bequest to charita-

ble usetf and purposes to be determined by
executor held void for uncertainty. Wentura
v. Kinnerk, 5 S.W.(2d) 66. 319 Mo. 1068,

<r=>22 (3). Gifts for relief of poor or un-
fortunate.

Sup. 1911. A bequest to trustees and
their successors forever, in trust for the

purpose of erecting and maintaining a hos-

pital for sick and injured persons without
distinction of creed under the auspices of the

Methodist Episcopal Church, or its successor,

and under such rules and regulations as said

trustees or their successors may from time

to time establish, is invalid as a private

charity, as its objects are indefinite, vague,
and uncertain. Buchanan v. Kennard, 136 S.

W. 415, 234 Mo. 117, 37 L. R. A. (N. S.) 993,

Ann. Cas. 19121), HO.

Gift* for promotion of educa-
tion.

See explanation, pnac Hi.

(5). Gittn for promotion of re-
ligion.

Sup. 1914. Gift in trust to churches for

the repair and maintenance of parsonages
and church edifices "and secondarily for the

general advancement of Christianity" held

sufficiently certain as to purpose to sustain

the gift. Sandusky v. Sandusky, 168 S.W.

1150, 261 Mo. 351.

Sup. 1917. A trust declared for "mis-

sionary purposes" for the propagation of re-

ligion has as its subject and object synony-
mous terms, but such fact does not militate

against its validity if the creator's purpose
may be definitely determined. Jones v. Pat-

terson, 195 S.W. 1004, 271 Mo. 1, L. R. A.

1917F, 660.

A testamentary trust created for mission-

ary purposes for the propagation of the Chris-

tian religion "in the name of my dear Saviour
and for the salvation of souls," is too indefi-

nite for enforcement, and is void. Id.

. Certainty as to manner of execut-
ing trust.

Sup. 1892. Testator's will devised a cer-

tain tract of land to the city for the erection
of an orphan asylum, and further directed
that an opera house be built, on certain oth-

er lots, all profits of which should be applied
to the support of the asylum. The will then
directed that, after the completion of the

Consult Pocket Part for later cases. For explanation, see page
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). In fr

Sup. 1916. Indeflniteness as to the in-

dividual recipients of the bounty Is one of

the elements of a charitable trust; other-

wise it would be a private trust. Buckley
v. Monck, 187 S.W. 31.

Sup. 1928. Ordinarily trust for benefit

of indefinite number is void. Dickey v. Vol-

ker, 11 S.W.(2d) 278, certiorari denied (1929)
49 S. Ct. 252, 279 U. S. 839, 73 L. Ed. 986.

$=a21 12). Beneficiaries to be designated
by trustees or donees.

Sup. 1876. Bequests for purposes of be-

nevolence and general liberality, such us

the trustee shall apportion or direct, cannot
be supported, either as general trusts or for

charitable uses. Schmucker's Estate v. Reel,
61 Mo. 592.

Sup. 1887. A gift to a trustee or the ex-

ecutor to dispose of the property among such

charitable and benevolent institutions or cor-

porations in a particular city as he shall

choose, is not void for uncertainty as to the

beneficiaries. Howe v. Wilson, 3 S.W. 390,
91 Mo. 45, 60 Am. Rep. 226.

Sup. 1890. A bequest to such charitable

purposes as trustees may deem best is suffi-

ciently definite. Powell v. Hatch, 14 S.W.

49, 100 Mo. 592.

Sup. 1894. In gifts to a charitable use,

mere obscurity or indefiniteness will not nec-

essarily defeat the trust; but they will be

upheld where they are made to a charity gen-

erally, if there is a trustee with power to

make them definite and certain. Sappington
v. Sappington School Fund Trustees, 27 S.W.

356, 123 Mo. 32.

The owner of property conveyed it by a

trust deed, and directed that the interest

accruing thereon should be annually expend-
ed by the trustees in the education of "the
most necessitous poor children" in the coun-

ty in which he resided, and further directed

that, in the event that the school funds of

the state should become sufficient to educate
all the poor children of the county, the board
of trustees were authorized and requested to

apply the Interest of said fund "to such other

objects of charity in said county as in their

Judgment may be most needy." Held, that

the latter provision of the deed was valid.

Id.

$=21 (3). Gifts for relief of poor, unfor-
tunate, or infirm.

Sup. 1892. Testator's will devised a cer-

tain tract of land to the city for the erection

of an orphan asylum, and further directed
than an opera house be built on certain oth-
er lots, all profits of which should be applied
to the support of the asylum. The will then
directed that, after the devises and bequests
hereinbefore made, and after the completion
of tho opera house, the remainder of the es-

tate should be applied to building a religious
school; and another item provided that, if

the estate should be insufficient to build the

opera house and reserve the tract for the

orphan asylum, the executors should sell the
lots and the tract, together with other re-

maining property, and out of the proceeds
purchase another site for the opera house and
orphan asylum, and build thereon such an
opera house and asylum as the means will

permit of. Held, that the trust on which
the tract and the lots were devised was not
void on the ground that the beneficiaries were
not sufficiently definite and certain. Bark-
ley v. Donnelly, 19 S.W. 305, 112 Mo. 561.

Sup. 1911. A devise to designated trus-

tees "in trust for the purpose of erecting and
maintaining thereon a hospital for sick and
injured persons without distinction of creed,
under the auspices of the Methodist Episco-
pal Church South of the United States or
its successor, under such rules and regula-
tions as the trustees and their successors shall
from time to time establish and maintain,"
is not invalid as a public charity, on the

ground that it is indefinite as to the selection

of the objects of the charity. Buchanan v.

Kennard, 136 S.W. 415, 234 Mo. 117, 37 L.

R. A. (N. S.) 993, Ann. Cas. 1912D, 50.

Sup. 1927. Bequest to German Red
Cross for relief of widows, orphans, and in-

valids of World War will not fail because
beneficiaries are too indefinite. In re Itahn's

Estate, 291 S.W. 120, 316 Mo. 492, 51 A. L. R.

877, certiorari denied Martin v. Ahrens, 47
S. Ct. 591, 274 U. S. 745, 71 L. Ed. 1325.

Sup. 1928. Legacy to named person for

poor, 'homeless children held valid as not be-

ing too vague and uncertain. St. Louis Un-
ion Trust Co. v. Little, 10 S.W.(2d) 47.

(4), Gifts for promotion of educa-
tion.

See explanation, page t't't.

(5). Gift* for promotion of religion.

Sup. 1907. A devise of property to the
"Methodist E. Church, South, and mission-

ary cause," was void and of no effect for be-

ing indefinite and uncertain. Board of Trus-
tees of Methodist Episcopal Church, South,
y. May, 99 S.W. 1093, 201 Mo. 360.
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Slip. 1016. Where 7 out of 17 of a re-

ligious order incorporate, using the name of

the order as the corporate name, a devise to

the name by which both the order and the

corporation are known will pass title to one
of them. Society of Helpers of Holy Souls

v. Law, 186 S.W. 718, 267 Mo. 667.

Sup. 1028. Uncertainty as to individual

to whom benefit of public use created by be-

quest of property for unincorporated church

may reach will not defeat gift. Harger v.

Barrett, 5 S.W.(2d) 1100, 319 Mo. 633.

Bequest to particular Baptist Church for

church house held not rendered uncertain be-

cause made to church. Id.

App. 1879. Where it appears that plain-
tiffs accepted a trust and held the trust prop-

erty for a voluntary association of persons,
that they might have n place of religious wor-

ship and resort to it ns usual for such pur-

pose, the doctrines of equity, unaffected by
the statute of uses, have a legitimate sphere
of operation, and the purpose of the grant
will be carried out by the preservation of the

trust. The trust is of the class of charitable

trusts, and it is a peculiarity of such trusts

that equity will hold the gifts to be good,

when, if they were for other purposes, they
would be considered void on account of the

uncertainty of the persons for whose benefit

they were intended. Bredell v. Alexander,
8 Mo. App. 110.

$=22. Certainty * to purpose of gift.

$=22 (1). Certainty in general.

Sup. 1922. The object and purpose of a
charitable trust created by a devise must be

clear, definite, and certain. National Board
of Christian Women's Board of Missions of

Christian Church of the U. S. v. Fry, 239 S.W.

519, 293 Mo. 399.

$s>22(2). Purpose discretionary wttb
trustee.

Sup. 1907. Testator bequeathed all his

property to his wife for life, she, after pro-

viding for her own wants, to give such
amounts to testator's relations as she might
think proper, and the balance to advance the

cause of religion and promote the cause of

charity in such a manner as the wife might
think would be most conducive to carrying
out testator's wishes, with authority to lease

and sell property for the benefit of the es-

tate. Held, that such provisions were insuffi-

cient to constitute a valid public charity,
which could be enforced by a court of equity

after the widow's death. Hadley v. Forsee,
101 S.W. 59, 203 Mo. 418, 14 L. R. A. (N. S.)

49.

Sup. 1928. Residuary bequest to charita-

ble uses and purposes to be determined by
executor held void for uncertainty. Wentura
v. Kinnerk, 5 S.W.,'2d) 66. 319 Mo. 1068,

<$=>22 (3). Gift* for relief of poor or nn-
fortnnate.

Sup. 1911. A bequest to trustees and
their successors forever, in trust for the

purpose of erecting and maintaining a hos-

pital for sick and injured persons without
distinction of creed under the auspices of the

Methodist Episcopal Church, or its successor,

and under such rules and regulations as said

trustees or their successors may from time
to time establish, is invalid as a private

charity, as its objects are indefinite, vague,
arid uncertain. Buchanan v. Kennard, 136 S.

W. 415, 234 Mo. 117, 37 L. R. A. (N. S.) 993,

Ann. Cas. 1912D, 50.

Gift* for promotion of educa-
tion.

Sec explanation, payc Hi.

Gifts for promotion of re-
liffion.

Sup. 1914. Gift in trust to churches for

the repair and maintenance of parsonages
and church edifices "and secondarily for the

general advancement of Christianity" held

sufficiently certain as to purpose to sustain

the gift. Sandusky v. Sandusky, 168 S.W.

1150, 261 Mo. 351.

Sup. 1917. A trust declared for "mis-

sionary purposes" for the propagation of re-

ligion has us its subject and object synony-
mous terms, but such fact does not militate

against its validity if the creator's purpose
may be definitely determined. Jones v. Pat-

terson, 195 S.W. 1004, 271 Mo. 1, L. R. A.

1917F, 660.

A testamentary trust created for mission-

ary purposes for the propagation of the Chris-

tian religion "in the name of my dear Saviour
and for the salvation of souls," is too indefi-

nite for enforcement, and is void. Id.

Certainty a* to manner of execrat-
ing trait.

Sup. 1892. Testator's will devised a cer-

tain tract of land to the city for the erection
of an orphan asylum, and further directed
that an opera house be built, on certain oth-

er lots, all profits of which should be applied
to the support of the asylum. The will then
directed that, after the completion of the

Consult Pocket Part for later cases. For explanation, see page
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opera house, the remainder of the estate

should be applied to building a religious

school; and another item of the will pro-

vided that if, after the several devises, the

estate should be insufficient to build the opera
house and reserve the tract for the asylum,
then the executors should sell the lots and
the tract, together with other remaining

property, and out of the proceeds purchase
another site for the opera house and orphan

asylum, and build thereon such opera house

and asylum as the means will permit of.

Held, that the trust on which the tract and
the lots were devised was not void on the

ground that no means was provided nor

authority given for the erection of the asylum.

Barkley v. Donnelly, 19 S.W. 305, 112 Mo.
561.

Sup. 1899. Where a definite charity is

created the failure of the particular mode by
which its dominant purpose is to be effectu-

ated will not defeat the charity, for equity
will substitute another mode. Lackland v.

Walker, 52 S.W. 414, 151 Mo. 210.

Sup. 1911. A devise to designated trus-

tees for the erection and maintenance of a

hospital to be conducted "under the auspic-
es of the Methodist Episcopal Church South
of the United States or its successor and
under such rules and regulations as such
trustees arid their successors shall from tinvi

to time establish and maintain" is not in-

valid as a public charity on the ground that

the objects for administering and carrying
out the purposes of the gift are too indefi-

nite. Buchanan v. Kennard, 136 S.W. 415,

234 Mo. 117, 37 L. It. A. (N. S.) 993, Ann.
Cas. 1912D, 50.

<@=324. Acceptance by trnstee or donee*

See explanation, page Hi.

=>25. Partial invalidity.

See explanation, page Hi.

=^26. Estoppel or waiver a to defect*
or objections.

See explanation, page Hi.

$=a27. Perrons entitled to question va-
lidity of gift.

Sup. 1916. Devise to name by which both

a religious order and corporation passes ti-

tle to order or corporation. Society of Help-
ers of Holy Souls v. Law, 186 S.W. 718. See

Charities, <3=>21(5) in this Digest.

should make Attorney General, the represent-

ative of public charities, a party, so that is-

sue of their existence and capacity to take

might be determined. Cummings v. Dent, 189

S.W. 1101.

Nonnser or misnser.

Sup. 1924. It was not a diversion or

abandonment of the charitable and pious use

for which property was conveyed to a Metho-
dist Episcopal Church as a place of worship,
for it to convey it in trust as a place of wor-

ship for the Methodist Episcopal Church,
South. First Methodist Church of Poplar
Bluff v. Berryman, 261 S.W. 73, 303 Mo. 475.

<g=>3O. Duration and termination*

Application of doctrine of cy pros, see post,

Title acquired, see post,

Sup. 1872. A testator donated certain

lands to a particular church. The church
built on the lands having burned down, held,

that his heirs could not reclaim the lands on

the ground that the trust had ceased. Goode
v. McPherson, 51 Mo. 120.

Sup. 1012. The evidence to establish

abandonment of a charitable use created by
deed must be clear and conclusive. Strother

v. Barrow, 151 S.W. 000, 246 Mo. 241.

Abandonment of a charitable use involves

the elements of intent to abandon permanent-
ly and the physical fact of nonuser. Id.

Evidence held to support a finding that

a charitable use created by a deed conveying
land in trust for religious purposes was not

abandoned. Id.

Sup. 1919. Where land was granted to

trustees of the Methodist Episcopal Church
South in trust to be used, kept, etc., as a place
of divine worship for the use of the ministry
and membership of the church, on a sale of

the land by the trustees of the church, the

building being removed, the gift, being to

charity, did not revert to the grantor. Glaze

V. Allen, 213 S.W. 784.

Sup. 1929. Conveyance of lots in trust

for erection of house of worship and parson-

age held violated by trustees erecting busi-

ness building on part of lots for rental pur-

poses and failing to erect parsonage. Lewis
v. Brubaker, 14 S.W.(2d) 982.

Modification or revocation. Reversion of title on violation of terms

Sup. 1916. In action to adjudge bequest of trust for religious purposes will not be

to three named missions void on the ground granted in favor of purchasers from grantors.

that they had no legal existence, plaintiffs Id.

This Digest is compiled on the Key-Number System. For explanation, see page iil.
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Neither grantor of property for charita- her heirs can ever reclaim it, and all right
ble use nor heirs or grantees can claim re- and interest therein or thereto is gone forever.
verter on violation of terms' of trust, unless Women's Christian Ass'n v. Campbell, 48 S.
condition in grant authorizes claim. Id. W. 9tiO, 147 Mo. 103.

App. 1881. Abandonment of incorpora-
tion. See Soldiers' Orphans' Home v. Wolff,
10 Mo. App. 596, memorandum.

n. CONSTRUCTION, ADMINISTRA-
TION, AND ENFORCEMENT.

C=>31. General rules of construction.

$r<? explanation, page Hi.

'=>32. Evidence to aid construction.

Sec explanation, page Hi.

<=>33. Trustees or donees.

Sup. 1917. Where a testator devised

real property to an orphan asylum, the cor-

poration which conducted the asylum is en-

titled to the property though it has a name
different from the name of the asylum.
Schneider v. Kloepple, 193 S.W. 834, 270 Mo.
3s<>.

Beneficiaries.

Sup. 1900. A bequest for the benefit of

poor children residing at or within two miles

of the town of Liberty refers to the town as

it existed at the time of the execution of the

will, and not as it might afterwards be con-

stituted. Crow v. Clay County, 95 S.W. 369,

190 Mo. 234.

A bequest for the education of "orphans
or poor children" means orphans without es-

tate to pay for such education and children

whose parents are living, but are too poor to

pay for it. Td.

Sup. 191G. Indefiniteness as to individ-

ual recipients of bounty characterizes trust as

charitable. Buckley v. Monck, 187 S.W. 31.

See Charities, <3=>21(1) in this Digest.

App. 1928. Bequest under will of resi-

due to trustees of named church, for support
of superannuated preachers of named confer-

ence, held payable to preachers supported by
conference as a whole. In re Aiken's Estate,

5 S.W.(2d) 662.

Property included and title or
interest acquired.

Application of doctrine of cy pres, see post,

Termination of charity, see ante,

Sup. 1898. Where lands have been do-

nated, and become vested in a trustee for

charitable uses, neither the donor nor his or

Sup. 1915. Provisions of a deed to an
educational institution construed, and held
that a condition subsequent was neither ex-

pressed therein nor to be implied, and that the
estate conveyed in fee did not revert when the
institution ceased to exist. Catron v. Scar-
ritt Collegiate Institute, 175 S.W. 571, 264 Mo.
713.

Sup. 1922. Devise to charitable institu-

tion without reservation or limitation author-

izing the executor to dispose of the property
as he may think best and use the proceeds for
the purpose of the charitable institution in

the manner thought best by such institution

held a clear gift, and not in the nature of a
charitable trust. National Board of Chris-
tian Women's Board of Missions of Christian
Church of the U. S. v. Fry, 239 S.W. 519, 293
Mo. 390.

O=>36. Purposes of gift.

Alteration of charter, see post, @40.

Sup. 1894. Testator left a fund in trust,

the income to be spent "in the education of
the most necessitous poor children" in the

county ; but if at any time the public funds
should become sufficient to educate all the

poor children of the county, then the income
to be otherwise applied. It appeared that all

the funds provided by law for the county for
the past year maintained the school for less

than seven months; that the seating capacity
of the schools was less by over 2,000 than the
number of children of school age; that the
deficit for the year was some $000. Held, that
the contingency had not occurred. Sapping-
ton v. Sappington School Fund Trustees, 27
S.W. 356, 123 Mo. 32.

Sup. 1906. The establishment of a sys-
tem of free public schools to be supported by
the state fund and by local taxation, but
which was not compulsory on individual dis-

tricts, and where school might be maintained
for only part of the year, did not so certain-

ly meet the purposes of a testator who left a

bequest for the tuition and education of poor
children under 16 years of age within a cer-

tain district
as}

to require the removal of the
restrictions as to age and territory within
which the fund might be applied. -Crow v.

Clay County, 95 S.W. 369, 196 Mo. 234.

Sup. 1912. A charitable trust created by
deed conveying land to trustees of a Presby-

Consult Pocket Part for later cases. For explanation, see page lit
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terian church is not violated by a transfer of

the property to a Universalist Church.-
Strother v. Barrow, 151 S.W. 900, 24<J Mo. 241.

Where land conveyed to trustees of a

Presbyterian church for religious purposes

was conveyed by such trustees to the Univer-

salist general conviction, without describing

the business character of tho grantee, the pre-

sumption was that the conveyance was for

religious purposes, so that the second grantee

acquired title. Id.

<8=37. Application of doctrine of 07
pres.

Termination of charity, see ante, S=30.

Title acquired, see ante, $=35.

Sup. 1872. Where lands are vested in a

corporation by devise for charitable purposes,

and it is contemplated by the donor that the

charity should last forever, the heirs can nev-

er have the lands back again ; but, if it be-

comes impossible to execute the charity as

expressed, another charity will be substituted

by the court so long as the corporation exists.

Academy of the Visitation v. Clemens, 50

Mo. 167.

Sup. 1875. Though, in consequence of

the nonincorporation of the church, for whose
benefit a grant of land is made, there is no one

in esse, at the time of making the grant, capa-

ble of receiving the trust, yet, the use being

a charitable one, a court of equity, having as-

certained the intent of the grantor, will not

allow the grant on that account to fail, but

will see to its effectuation. Schmidt v. Hess,

60 Mo. 591.

Sup. 1888. The doctrine of cy pres, as

applied to charitable gifts and trusts, is not

in force. Missouri Historical Soc. v. Acad-

emy of Science, 8 S.W. 346, W Mo. 459.

Equity has power to decree a sale of real

estate conveyed Jointly to two charitable in-

stitutions, for the purpose of erecting a build-

ing thereon for their joint use, and to au-

thorize each society to use its portion of the

proceeds of sale in the erection of a separate

building for its own purposes; it being im-

practicable, from the location and surround-

ings of the property, to build on and use it

jointly, as intended by the donor, this power

being the exercise of the equitable doctrine

of cy pres, and inherent in a court of equity

as part of its jurisdiction over trusts, inde-

pendent of St. 43 Eliz. c. 4, concerning chari-

ties. Id.

Sup. 1890. Where land dedicated as a

cemetery is no longer used for that purpose

the question will not be considered whether
the land can be appropriated and used for

other charitable purposes, germane to the

original one, in accordance with the equitable
doctrine of cy pres. -Campbell v. City of Kan-

sas, 13 S.W. 897, 102 Mo. 326, 10 L. R. A. 593.

Sup. 1898. By virtue of its jurisdiction

over trusts and charities, equity may invoke

the doctrine of cy pres to effectuate a devise

of land for an orphan asylum by directing the

trustee to sell such land, which is unsuitable

in location, and ordering the application of

the proceeds to the erection of a building for

tho intended purpose on a tract of land else-

where, which was donated for charitable pur-

poses, the institution to be under the control

and custody of an eleemosynary corporation

having a like object. Women's Christian

Ass'n v. Campbell, 48 S.W. 960, 147 Mo. 103.

The difficulty of effectuating according to

its terms a charitable trust which will call in

force the doctrine of cy pres is only a reason-

able one, and not such as to make the donor's

plan a physical impossibility. Id.

A testamentary direction that, should the

fund created for the erection of an orphan

asylum be inadequate, certain lands devised

for the site thereof should be sold, and a new
site and building purchased with the pro-

ceeds, does not prevent the application of the

doctrine of cy pres by directing a sale of the

land to provide funds for the erection of the

building on lands held by a similar trust for

a like purpose, where the growth of popula-
tion has made the provision itself inadequate.

Id.

Beginning with the earlier case of Cham-
bers v. City of St. Louis, 29 Mo. 543, decided

in 1860, there has been an unbroken line of

decisions that the equity branch of the courts

has authority and power to mold the form of

a charitable devise or gift to suit the neces-

sities of changed conditions and surroundings,
and when it has been found beneficial to the

charity to alien its land and vest the proceeds
in other funds or in a different manner, it was

competent for the court to direct such sale

and investment so long SLS no diversion of the

gift is permitted. Id.

Sup. 1899. It being the very essence of a

charity that it shall endure forever, lands

made the subject of a charitable trust are

inalienable, unless by the terms of the trust

express power is given the trustees to alienate

them. Lackland v. Walker, 52 S.W. 414, 151

Mo. 210.
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Under an act of the Legislature provid-

ing that "It shall and may be lawful for" a
named person to devise to trustees certain

described lands for the creation of a chari-

table trust therein mentioned, and "by prop-
er or apt words in said last will * * * to

provide that no absolute alienation shall ever

be made of said lands/' or any .portion of the

same, by the trustee therein appointed, the

provision as to alienation is not a binding

legislative direction, but is permissive only,

conferring a power on the creator of the trust,

which it was apprehended there would other-

wise be no right or authority to do. Id.

A will creating a charitable trust, and

providing that the trustees shall not have the

power to make any sale, conveyance, or dis-

position of the real estate devised, except to

lease it for a term not exceeding 60 years,
with covenants for a perpetual renewal there-

of, does not deny the power of the trustees to

alienate the real estate, as the method of

leasing amounts to a substantial alienation,

but merely limits the form of the alienation.

Id.

Where at the time of testator's death he
was engaged in putting to a test his policy
of letting property on ground leases, and, in

his devise to trustees of a charity, directed

that they lease the property devised for the

purpose of procuring a fund to endow the

charity, and forbade any different alienation,

and after his death there developed and be-

came fixed a widespread conviction in the

minds of the people against accepting suich

ground leases, so that the trustees were un-

able to lease the property, although adjacent

property had been improved and was in great

demand, and the directions of the testator

have became impossible of observance, the

court is authorized to vary the details of

the administration of the charity, and di-

rect a sale of the property. Id.

Where testator created a charitable trust,

and provided that certain lands devised to the

trustee should be leased for the purpose of

providing a fund for the endowment of the

charity, and denied to the trustees the right
to otherwise alienate the same, and at the

time of the execution of the wll the courts,
in construing one of a similar nature which

provided that the lands should be leased for

terms not exceeding five years, had held that
the court had power, where conditions de-

manded it, to authorize the execution of leases

for a longer period, a case is presented for

the practical application of the rule that

testators are supposed to know the rules by

which courts are guided in their administra-
tion of the law, as well in the case of charities

as in those of individuals, and the testator is

conclusively taken to have impliedly agreed,
that, if it should become impossible to ad-

minister the trust in the manner proposed,
the court might make any reasonable modi-
fication of this scheme which might at any
time become necessary. Id.

A statute authorizing the creation of a
charitable trust by will, and a devise of lands
to trustees, which shall be inalienable by such

trustees, is to be construed to imply that the

courts should have the same power of ad-

ministration over this charity which exists

under the rules of equity Jurisprudence, and
which they may exercise as to others; and,
where conditions arise making it necessary in

the administration of the charity, the court

may decree the sale of such real estate. Id.

The power of u court of equity to change
the form of the administration of a charity
from that provided in the instrument creat-

ing it is based on a change of circumstances

permanent in its nature, making it substan-

tially impossible to literally carry out or ob-

serve the forms or details of administration

prescribed, or making it necessary to provide
another form for administering the trust.

Id.

In the absence of an express provision
of a charitable trust making land purchased
by trustees as an investment of surplus funds
inalienable, such lands are not affected by a

general provision restraining the alienation of

trust lands, or by the rule that lands made
the subject of a charitable trust are inalien-

able. Id.

In determining whether lands made the

subject of a charitable trust are alienable, a
difference should be noted between lands

actually used for the charity itself, and lands
set apart in order to provide, by means of

their income or use, a fund for the endow-
ment of the charity, as the latter presents a

question of administration. Id.

Sup. 1913. "Cy pres" is the doctrine of

approximation in charitable trusts whereby
the intent of a testator or grantor, which is

impossible or impracticable literally, is car-

ried out as near as possible. Mott v. Morris,
155 S.W. 434, 249 Mo. 137.

Sup. 1915. On abandonment of a sec-

tarian educational institution, a court of

equity, applying the cy pres doctrine to a
memorial trust fund to endow the president's
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<8=>37 CHARITIES 6MD 4574

chair should order it turned over for a like

use to a like institution with which the former

merged and it could not be used for a mem-
orial church. Catron v. Scarritt Collegiate

Institute, 175 S.W. 571, 264 Mo. 713.

Sup. 1919. Where testator bequeathed
the residue of his property to the capital of

a township, county, and state public school

fund, but altogether failed to designate the

trustee, the cy pres doctrine had no applica-

tion ; no trust of any kind having been creat-

ed by the will. Robinson v. Crutcher, 209

S.W. 101, 277 Mo. 1.

Sup. 1920. In a suit by the trustee to

have the court apply the cy pros to a trust

fund created by decedent in his will "to fur-

nish relief to nil poor emigrants, and travelers

coming to St. Louis, on their way boim fide

to settle in the West,'' evidence lidA insuffi-

cient to show a total or partial failure of the

object for which the trust fund was created.

City of St. Louis v. McAllister, 218 S.W.

312, 281 Mo. 26.

Sup. 1924. If the objects of a charitable

trust fail, and no general intention is dis-

closed which could be administered in anoth-

er way, the doctrine of cy pres is inapplicable.

City of St. Louis v. McAllister, 2,">7 S.W.

425, 302 Mo. 152.

<g=>38. Conditions.

Sup. 1894. A testator provided that the

income of a fund left by him in trust should

be spent "in the education of the most neces-

sitous poor children" in the county ; but, if

at any time the public funds should become

sufficient to educate all the poor children of

the county, the income should be otherwise ap-

plied. It appeared that all the funds provided

by law for the county for the past year had
maintained the school for less than seven

months, that the seating capacity of the

schools was less by 2,000 than the number of

children of school age, and that there was a

considerable deficit for the year. Held, that

the contingency named in the bequest had not

occurred. Sappington v. Sappington School

Fund, 27 S.W. 356, 123 Mo. 32.

Sup. 1913. Where property was con-

veyed to trustees for a site for a union church

with the sole inhibition that the trustees of

neither church could convey away its interest

for other than churcli purposes, no condition

subsequent or right to forfeiture which will

cause the property to revert to the grantor or

his heirs can be raised by implication. Mott

v. Morris, 155 S.W. 434, 249 Mo. 137.

<$=>39. Incorporation and organisation
of charitable societies.

Sup. 1890. The Widows' & Orphans'
Home Society of Missouri, incorporated under

act approved March 19, 1866 (Sess. Acts 1866,

p. 69), is a private corporation for such char-

itable or beneficial purposes as are set out in

the articles of association. Tyree v. Bing-

ham, 13 S.W. 952, 100 Mo. 451.

App. 1884. Nature of a corporation, as

being within Acts 1881, p. 87, relating to char-

itable associations. See State v. Brawner, 15

Mo. App. 597, memorandum.

<g=4O. Franchises and powers of char-
itable societies.

Change in objects of charity, see ante, $=36.

Sup. 1869. The trustees of an incorporat-

ed eleemosynary institution have no author-

ity to accept amendments to the charter which

change the character and purixise of the in-

stitution, and divert the property from the

uses which the giver designed, but only such

amendments as may be necessary to adapt
the management of the corporate affairs to

changed conditions, or to enable the corpora-

tion to attain the objects of the founder by
more appropriate means. State ex rel. Pitt-

man v. Adams, 44 Mo. 570.

App. 1881. A charitable corporal ion may
take pay from such IMIrents as are able to pay
something for the support of their children.

(Girls' Industrial Home v. Fritchey, 10 Mo.

App. 344.

<8=41. Public aid.

Mec explanation, page tit.

<=41%. Statutory regulations*

Sec explanation, page Hi.

<=>42. Supervision by public officers.

Sec explanation, page iii.

$=43. Judicial supervision or adminis-
tration.

Sup. 1860. The court of chancery has

jurisdiction over bequests to charitable uses

by virtue of its original common-law powers,
without claiming prerogative powers or in-

voking the aid of St. 43 Eliz. Chambers v.

City of St. Louis, 29 Mo. 543.

A municipal corporation may be com-

pelled in equity to administer and execute a
valid charitable trust imposed upon it Id.

Sup. 1876. A testator gave to a benefi-

ciary a specified sum, to be applied to a specif-

ic purpose which he had explained to the ben-

This Digest is compiled on the Key-Number System. For explanation, see page ill.



6MD 675 CHARITIES

eficiary. He also gave to the same beneficiary
an additional sum for another and specific
charitable purpose, which the beneficiary un-

derstood; and the balance of the property
the testator gave to the same beneficiary to

apply in charity according to the beneficiary's
best discretion. The l>eneflciary was appoint-
ed executor of the will. Held, that the ex-

ecutor took the bequests clothed with a trust
to carry out objects not defined or expressed
in the will, and a court cannot carry them
out. Schmueker's Estate v. Heel, Gl Mo. 592.

Sup. 1886. The courts of this state have
jurisdiction over all subjects of charities and
charitable devises and bequests, and such ju-
risdiction is not dependent upon St. 48, Eliz.

c. 4; for it is now conceded that courts of

chancery hud an inherent jurisdiction over
charities before the enactment of that statute.

Howe v. Wilson, 3 S.W. 390, 91 Mo. 45, (X)

Am. Rep. I>2U.

Sup. IcSDO. It is the duty of an attorney
general or circuit attorney, under Rev. St.

1879, 984, to institute proceedings by quo
warranto against the Widows' and Orphans'
Home Society of Missouri, inoorix>rated under
Act March 19, 18(K> (Sess. Acts ISttO, p. 09), for

misappropriation of its funds, on written

complaint made to him on the affidavit of any
credible person, showing reasonable cause to

institute such proceedings, and members of

the corporation and contributors to the fund
have no right to call on a court of equity to

exercise its powers for relief in such case,

independent of the state, and, in face of the
refusal of its representative, on their mere
request and representation of the facts, to

lend his countenance to the proceeding, in

which he is made a part defendant. Tyree
v. Bingham, 13 S.W. 952, 100 Mo. 451.

Sup. 1899. A charitable trust will be rec-

ognized, protected, and enforced by the courts

of chancery, without the aid of St. 43 Eliz. c. 4.

Lackland v. Walker, 52 S.W. 414, 151 Mo.
210.

Sup. 1911. Where a will creates a pub-
lic charitable trust, and vests the title to the

property and power of management and con-

trol in trustees, a court of chancery may, at

the instance of the Attorney General, on be-

half of the people, or at the instance of some
other proper party, protect the trust, and re-

move or suspend unfaithful trustees, but or-

ders made, on its own motion, for the appoint-
ment of auditors with powers of visitation

are in excess of Jurisdiction. State ex rel.

Heddens v. Rusk, 139 S.W. 199, 236 Mo. 201.

In a suit to construe the powers conferred
on trustees by a will creating a public chari-
table trust, and to empower the trustees to

borrow money with which to successfully
maintain the trust, a provision in the decree
that, during the existence of the indebtedness
authorized, the trustees shall report to the
court annually the financial condition of the
trust, the amount of indebtedness paid, and
the prospect of the institution maintained by
the trustees, is outside of the issues, and does
not justify the court on its own motion to ap-
point a board of auditors with duties of visita-

tion. Id.

Sup. 1915. Wr

here a will gives a trustee

power to decide as to details in the discharge
of the trust, court cannot substitute its own
discretion for that of the trustee, until he is

guilty of misconduct, or the trust becomes im-

possible of execution, or is about to fail.

Snndusky v. Sandusky, 177 S.W. 390, 205 Mo.
219.

Sup. 1910. Court will appoint trustee
and administer trust, on donor's failure to do
so, if court can determine his intent. Buckley
v. Monck, 1S7 S.W. 31. See Charities, <3=>47

in this Digest.

@=>44. Viiitation.

Sec explanation, page Hi.

Rights, duties, and liabilities of
charitable societies and trus-
tee*.

(1). In jrenernl.

App. 18N1. Discontinuance of functions
of charitable society. See Soldiers' Orphans'
Home v. Wolff, 10 Mo. App. 590, memorandum.

@=45 (2). Liability for tort*,

Sup. 1869. The city of St. Louis is not
liable for the negligence and misfeasance of
the officers and servants of the city hospital ;

their duties being of a public and charitable
nature. Murtaugh v. City ofl St. Louis, 44
Mo. 479.

Sup. 1908. The Employe's' Hospital As-
sociation of the Frisco Line, a corporation un-
der the direct control of the St. Louis & San
Francisco Railway Company, which under-
takes to furnish medical treatment to em-
ploye's of said railroad in consideration of

monthly payments made by them, is not a
"charitable institution," within the rule which
exempts such institutions from liability for

negligence. Phillips v. St. Louis & S. F. R,
Co., Ill S.W. 109, 211 Mo. 419, 17 L. R. A. (X.

S.) 1167, 124 Am. St. Rep. 786, 14 Ann. Cas.
742.

i
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Sup. 1920. In an action for personal in-

juries, the charitable character of the de-

fendant hospital clearly appearing from its

articles of association, wherein its work is ex-

pressly referred to as Christian charity work,
was for the court to pass upon, and not for the

jury. Nicholas v. Evangelical Deaconess
Home and Hospital, 219 S.W. 643, 281 Mo.
182.

A charitable hospital is not liable in dam-
ages to a pay patient for injuries suffered

when nurse, a servant of the hospital, gave
carbolic add, instead of alcohol, for a rub;
the doctrine of respondeat sui>erior not apply-
ing in such cases. Id.

Where charitable character of corjiorate

hospital was established, a pay patient, who
paid for all services and supplies, cannot re-

cover for negligence of the hospital's em-

ploye's; the charitable character of the in-

stitution protecting it. Id.

App. 190,*t. A railroad's relief depart-
ment, supported by sums of money deducted
from the wages of employe's, and intended
for the benefit of the employes who became
sick or injured while in the company's serv-

ice, but the benefits of which such employe's
are not entitled to receive except on condi-

tion of relieving the company from liability

for negligence in causing the injury, is not a

charity so as to relieve the department from

negligence in selecting a physician to treat

an injured employg who was. a member of

such department. Haggerty v. St. Louis, K.
& N. W. R. Co., 74 S.W. 456, 100 Mo. App. 424.

App. 1907. A private, or quasi private,

charity is not liable for negligence of its em-

ploye's, or for its own negligence in selecting

employe's. Adams v. University Hospital, 99
S.W. 453, 122 Mo. App. 675.

App. 1900. A charitable Institution, pub-
lic or private, is not liable for its torts, though
the person injured is Its employe". Whittaker
v. St. Luke's Hospital, 117 S.W. 1189, 137 Mo.

App. 116.

<J=46. Officer* and agent* of charitable
societies.

App. 1897. Although the act concerning
the St. Louis Hoffse of Kefuge, approved Feb-

ruary 24, 1873, falls to prescribe and define

the duties of the sui>erintendent, the name of

the office itself indicates a superintending
control and direction of the affairs of the In-

stitution. State ex rel. Bristol v. Walbridge,
69 Mo. App. 657.

s47. Judicial appointment of trustee*.

Sup. 1916. A charitable trust being law-
ful and sufficiently specific and definite to

enable the court to execute it, it will name a
trustee; the will having failed to do so.

Buckley v. Monck, 187 S.W. 31.

If the use is so expressed in a charitable

trust that the court may judge of the donor's
motive so as to give specific effect to his gen-
eral directions, he failing to name a trustee,
the court will appoint one and administer the
trust. Id.

Sup. 1919. Where a charitable trust has
been created, it will not be permitted to fail

because a trustee has been erroneously or un-

certainly designated, but the court in the exer-
cise of its inherent equity, jurisdiction will

appoint one. Robinson v. Crutcher, 209 S.

W. 104, 277 Mo. 1.

Sup. 1927. Equity will appoint trustee if

necessary to prevent failure of charitable be-

quest because trustee named is incapable of

taking or nonexistent. In re Balm's Estate,
201 S.W. 120, 316 Mo. 492, 51 A. L. R. 877,
certiorari denied Martin v. Ahrens, 47 S. Ct.

591, 274 U. S. 745, 71 L. Ed. 1325.

S=48. Administration and disposition
of property or funds.

<=>48 (1). In general.

Sup. 1906. A decree authorizing a coun-

ty court acting as trustee of a fund for the
education of poor children within a certain

district to cooperate with a public school dis-

trict was not objectionable as authorizing the

delegation of the trust to the school district.

Crow v. Clay County, 95 S.W. 369, 196 Mo.
234.

Where a testator made a bequest for the
education of poor children under 16 years of

age within a certain district, the application
of the fund by co-operation with a public
school district was not objectionable because
it might incidentally lessen the burden of
taxation upon the rich as well as the poor.

Id.

Sup. 1911. Where real property was de-
vised to trustees to establish and maintain
a cemetery, it was not essential that they
should organize a cemetery corporation to car-

ry out such purpose, although they were au-
thorized to do so by Rev. St. 1909, | 3435.
Stewart v. Coshow, 142 S.W. 283, 238 Mo.
662.

=48 (2). Sale or lease of property.

Sup. 1872. After a devise of lands was
made to a corporation for a charitable use,
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unforeseen circumstances transpired which

isolated a part of the lands and rendered

them totally unfit for the purposes designed

by the testatrix. The corporation had ex-

pended a large amount for improving the

lands, and was in debt for a portion of the

expenditures. Held, that a court of equity

had power to order the sale of that part of

the land which had become isolated, and to

direct the application of the proceeds to the

payment of the debt. Academy of the Visita-

tion v. Clemens, 50 Mo. 107.

Sup. 1899. When the court directs the

alienation of property given by a testator to

a charity, the alienation takes place, not by
the trustees in the exercise of a power under

the will, but by force of a decree of the court

rendered in the exercise of its judicial power
of administration in respect to charitable

trusts. Lackland v. Walker, 52 S.W. 414, 151

Mo. 210.

Sup. 1013. Where property was granted
to trustees of two religious denominations

with the provision that the trustees of neither

could transfer their interest for other than

church purposes, the trustees of the two
churches cannot, by uniting, transfer the

property for other than church purposes.
Mott v. Morris, 155 S.W. 434, 240 Mo. 137.

In the absence of provisions to the con-

trary, a, gift to charity is one in perpetuity,

and it cannot be conveyed except for the pur-

poses of charitable use; there being no re-

version to the grantor or his heirs. Id.

Sup. 1920. A decree ordering the sale of

all the real estate of a charitable trust estate,

and the reinvestment of the fund in high class

bonds and securities, held erroneous, in view

of evidence that the realty could not be sold

for more than 50 per cent, of its value. City

of St. Louis v. McAllister, 218 S.W. 312, 281

Mo. 26.

The power of a court of equity to author-

ize the alienation of property belonging to a
charitable trust should be exercised with cau-

tion, and one of the prerequisites to the exer-

cise of such power is that it shall clearly ap-

pear that the proposed alienation is for the

benefit of the charity. Id.

Sup. 1928. Unsuccessful bidder at sale

of properties of public charitable trust held

unauthorized to sue to set aside sale. Dickey
v. Volker, 11 S.W.(2d) 278, certiorari denied

49 S. Ct. 252, 279 U. S. 839, 73 L, Ed. 986.

Managers and operators of properties of

charitable trust held not disqualified from

purchasing such properties from trustees.

Id*

Facts alleged held not to show conspiracy
between trustees and purchasers of proper-
ties of public charitable trust in suit to 6et

aside sale. Id.

Refusal of managers of properties of

charitable trust to give information to bidder

does not warrant setting aside sale by trus-

tees. Id.

Trustees' refusal to furnish information
as to value of properties of charitable trust

held not ground for setting aside sale of prop-
erties. Id.

Failure of trustees of public charitable

trust to have inventory of properties' made
and furnish copies to bidders docs not warrant

setting aside sale. Id.

Trustees, selling properties of charitable

trust, could refuse to give bidders information
as to value of properties. Id,

Refusal by trustees selling properties of

charitable trust to furnish statement of earn-

ings was within their discretion. Id.

That properties of charitable trust were
sold to operators and managers of properties
does not warrant setting aside sale. Id.

That trustees selling properties of chari-

table trust referred inquiries of bidders to

operators of properties, who were also bid-

ders, held not to warrant setting aside sale.

Id.

Unsuccessful bidder at sale of properties
of public charitable trust, not requesting more
time, cannot complain that insufficient notice

was given. Id.

Fncts held not to show that unsuccessful
bidders at sale of properties of charitable

trust offered more than successful bidder. Id.

Unsuccessful bidder at sale of properties
of charitable trust, stipulating that bid was
not to be divulged, cannot complain of trus-

tees' refusal to disclose contents of bids.

Id.

Trustees selling properties of charitable
trust were not required to consider details

of bids they could not accept. Id.

Courts cannot interfere with trustees'

power to manage and sell property of chari-

table trust as authorized by testator, absent

fraud, mismanagement, or incapacity. Id.

Consult Pocket Part for later cases.
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Sale of properties of charitable trust will

not be set aside, absent showing price is in-

adequate and resale would probably result

in higher price. Id.

Trustees selling properties of charitable

trust have duty and discretion to pass on ad-

equacy of security. Id.

. Persons entitled to enforce char-
itable truit.

Sup. 1879. The fact that, under Const.

1865, art. 1, 12, a board of trustees is to

transact the financial business of an eccle-

siastical corporation, does not affect the rule

that the corporation itself is the proper party
to bring suit in the furtherance of its inter-

ests. First Baptist Church v. Robberson, 71
Mo. 320.

Sup. 1890. Contributors to a charitable

corporation, organised to provide a home for

the orphans and widows of confederate sol-

diers from Missouri, not being pecuniarily
interested in, nor trustees of, the fund can-

not maintain an action against the corpora-
tion and its officers for nonuser or misuser

of the franchise. Tyree v. Bingham, 13 S.W.

952, 100 Mo. 451.

Sup. 1928. Attorney General has sole

right to sue for mismanagement or misuse of

funds of public charitable trust; individual

members of public having no such right.

Dickey v. Volker, 11 S.W.(2d) 278, certiorari

denied 49 S. Ct. 252, 279 U. S. 839, 73 L. Ed.
980.

Those with special interest may enforce

public charitable trust, or localized charity

may be enforced by class suit. Id.

A pp. 1910. Under a will creating a trust

fund for the purpose of building a chapol to

be open to the free use of all "evangelical
denominations" in the vicinity in which a

chapel is to be erected, property owners in the

vicinity have no such interest as will entitle

them to sue to remove the trustee appointed
by the will to carry out the trust because of

his nonaction, as the beneficiaries are the

denominations only. Holman v. Renaud, 125

S.W. 843, 141 Mo. App. 399.

A trust created by will, which created a
fund for the erection of a chapel for the free

use of all the evangelical denominations in the

vicinity in which it is to be erected, is not a

public trust requiring suit to remove the.

trustee appointed in the will to carry out the

trust to be brought by the Attorney General
or prosecuting attorney, since there is no

serious difficulty in determining who the bene-

ficiaries are. Id.

$=5O. Actions for administration or en*
foroement.

Sup. 1879. Where the petition in an ac-

tion to construe a will distinctly alleges that

plaintiff is the beneficiary intended, defend-
ant cannot raise the question of the uncer-

tainty of designation of such beneficiary in

the will by demurring to the petition. First

Baptist Church v. Robberson, 71 Mo. 320.

Sup. 1898. A petition by a mere stranger
to effectuate a charitable trust by the doc-

trine of cy-pres, praying that the petitioner be
directed to take custody of the institution

provided for, may be deemed an acceptance
of a proper decree in response to the attorney
general's answer, which directed plaintiff to

take custody. Women's Christian Ass'n v.

Campbell, 48 S.W. 900, 147 Mo. 103.

A donation and investiture in a trustee
of lands for charitable uses extinguishes all

interest of the donor and his heirs, and hence

they are not necessary parties to a suit to

effectuate the trust by a sale of the property.
Id.

A decree directing the execution accord-

ins to the cy-pres doctrine of a devise to a
charitable trust is not vitiated by the fact
that plaintiff was a stranger to the will, and
had no interest in the devise, where the at-

torney general was made party defendant
with interested parties, and answered, admit-

ting the bill, and praying the same relief.Id.

Sup. 1899. The heirs of a testator are
not necessary parties to a suit by the trustees
of a charitable trust praying for a decree

relieving them from restraints upon their

j>ower to alienate the trust property imposed
by the will, where the will operated as an im-
mediate devise of the property to the trus-

tees, as the heirs had no interest therein.

Lackland v. Walker, 52 S.W. 414, 151 Mo.
210.

Where the public is the beneficiary of a
charitable trust, the attorney general is the

only necessary party to a suit instituted by
the trustees relating to their powers and du-
ties. Id.

Sup. 1902. On the hearing of a bill by
a trustee for a decree authorizing it to divert
the trust fund under the ( '-pres doctrine, the
court generally found all the issues against
all the prayers of plaintiff's petition, but after-
wards found specially that the relief prayed
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might be advisable at some future time, and
decreed that plaintiff be empowered to divert

the trust fund as prayed at such future time
as the court should deem advisable, and ex-

pressly "retained Jurisdiction for the purpose
of making further orders and decrees as might
be proper." Held, that the decree was, in ef-

fect, a final judgment for defendant, without

prejudice to the subsequent bringing of an-

other suit ; hence the attempted retention of

Jurisdiction was a nullity, conferring no pow-
er to make a subsequent order in the same
cause. City of St. Louis v. Crow, 71 S.W.

132, J71 Mo. 272.

Sup. 1906. A trust created by a bequest
for tho tuition and education of poor children

under tho age of 10 within a certain district

is perpetual, and in no event can revert to

the testator's heirs ; and hence they are not

necessary parties to a suit relating to the ad-

ministration of the trust. Crow v. Clay

County, Ofi S.W. 361), 196 Mo. 234.

Sup. 1913. An action under Rev. St
1899, 650, providing that a party in or out

of possession may bring an action to deter-

mine his right and title to land, is not a

proper action in which to determine the ques-
tion of the right of the trustees of a charita-

ble trust to sell the trust property and adju-
dicate the interest of the grantor's heirs.

Mott v. Morris, 155 S.W. 434, 249 Mo. 137.

Sup. 1915. The heirs of a testatrix had
no interest in a fund given in valid trust for

religious purposes, and were not necessary
parties in a proceeding with reference to the

proper application of the trust fund. San-

dusky v. Sandusky, 177 S.W. 390, 265 Mo.
219.

Sup. 1928. Attorney General held not

improperly made party to church's action to

quiet title to property bequeathed to it,

though failure to Join Attorney General as
party would not have been error. Harger v.

Karrett, 5 S.W.(2d) 1100, 319 Mo. 033.

Ap,p. 1902. Where a part of a certificate

of deposit was given to the trustees of a
church as a charitable trust, one of the trus-

tees who procured the money with which to

pay the excess between the certificate and
the amount of the gift to the donor, was not
a necessary party to a suit to enforce the
trust Farmers' & Merchants' Bank v. Robin-
son, 70 S.W. 372, 90 Mo. App. 385.

Where a donor, owning a certificate of

deposit for $3,282.14, indorsed an assignment
of the entire certificate to the trustees of a
church to which he desired to give $3,000 of
the amount, and at the same time executed an
instrument creating a charitable trust of such
$3,000 in favor of the trustees, to be used
for the benefit of the church, a court of equity,
after the donor's death, had power to en-
force the trust in a suit between the donor's
executor and certain of his heirs and the
donee to recover the amount of the certificate

from the bank. Id.
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